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Yon’s my privateer
See how trim she lies
To every man a lucky hand
And every man a prize
I live to ride the ocean
The mighty world around
To take a little plunder
And to hear the cannon sound …

Mark Knopfler, 
Privateering (2012)

Aotearoa, rugged individual
Glisten like a pearl, at the bottom of the world
The tyranny of distance, didn’t stop the cavalier
So why should it stop me, I’ll conquer and stay free
Ah c’mon all you lads, let’s forget and forgive
There’s a world to explore, tales to tell back on shore I
just spent six months in a leaky boat
Six months in a leaky boat ….

Tim Finn,
Six Months in a Leaky Boat (1982)
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Thesis Introduction 
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A INTRODUCTION 

Law of the sea and sustainable management 

The law of the sea rolls through the pages of history ebbing and flowing in an enduring 
struggle between the freedom of the sea doctrine and sovereign claims to dominion over 
the ocean.  This tension is often framed through the seventeenth-century debates of Hugo 
Grotius and John Selden.  These juridical giants laid down the historical and philosophical 
foundations for the law of the sea under their respective theories of mare liberum (open 
seas)1 and mare clausum (closed seas).2  During this time, the Spanish and Portuguese 
maintained extraordinary claims over most of the known ocean despite the fact that Iberian 
imperial and maritime supremacy was well into its autumn.  Grotius challenged the 
lawfulness of Iberian3 assertions to sovereignty over the sea in defence of his home 
country, The Netherlands, whose mercantile vessels sought access to new world trading 
routes and land.  Although major battles were fought, fledgling naval powers such as The 
Netherlands and Britain could not afford to maintain a standing fleet of warships.  Instead, 
sovereign licences were granted to Dutch and British privateers who hunted Spanish and 
Portuguese shipping in return for a share of the reward.  The spark that ignited Grotius’ 
free sea doctrine lay in his defence of the Dutch seizure of a Portuguese vessel (Sta. 
Caterina) in 1603.  It was not published until 1609, when The Netherlands found itself 
negotiating an end to conflict with Spain and Portal and disputing rights of access to British 
coastal fisheries.  The work’s publication may well have been intended to support Dutch 
claims to both freedom of the high seas and the right to fish within Britain’s coastal waters.  
Selden essentially sought to legitimise British claims to sovereignty and ownership over 
its coastal waters and fisheries.  Grotius’ work is widely considered as having founded the 
freedom of the sea doctrine while Selden’s ideas provided the basis for coastal State 
jurisdiction. 

Free sea doctrine and coastal State jurisdiction co-existed in relative harmony between 
the seventeenth century and mid-twentieth century.  However, twentieth-century 
technology and resource competition placed renewed pressure on the interface between 
customary ideas of freedom and jurisdiction.  Coastal States sought increased jurisdiction 
to protect offshore resources from foreign fleets, while maritime States grew concerned 
that jurisdictional creep posed an existential threat to the freedom of the sea.  The 
international community embarked on a process of consensual negotiation intended to 
reconcile these competing demands in 1958.4  A quarter century of negotiation culminated 
with agreement to the 1982 United Nations Convention on the Law of the Sea (LOSC).5  
The LOSC confirmed the extension of coastal State territorial seas to 12 nautical miles 
                                                            
1  Grotius H., The Free Sea: Edited and with an Introduction by David Armitage (Liberty Fund, Indianapolis, 2004). 
2  Shelden, J., Mare Clausum, translated into English from Latin by Nedham, M. (Printed by William Du-Gard, 

London 1652), ‘The Author’s Preface’ at 4, contributed by UC Berkeley Robbins Collection, 
<https://archive.org/details/ofdominionorowne00seld/page/n12> accessed 18 February 2019. 

3  Iberian means “- adj. of ancient Iberia, the peninsula now comprising Spain and Portugal; of Spain and Portugal.  -
n. … a native of ancient Iberia …”.  The Concise Oxford Dictionary of Current English (Oxford University Press, 8th 
ed., 1990), at 583. 

4  1958 Geneva Conventions on the Law of the Sea, <http://legal.un.org/avl/ha/gclos/gclos.html>, accessed 2 June 
2019. 

5  1982 United Nations Convention on the Law of the Sea, 
<https://www.un.org/depts/los/convention_agreements/convention_overview_convention.htm>, accessed 2 June 
2019. 

2



 

(nm).6  In addition, coastal States were awarded new jurisdiction to an exclusive economic 
zone (EEZ) 200 nm beyond the territorial sea7 and the underlying continental shelf to its 
edge.8  New Zealand, a solitary island nation in the southern Pacific Ocean, was a 
principal beneficiary of the LOSC gaining the fifth largest area of coastal State jurisdiction 
in the world.  Sovereignty and jurisdiction under the LOSC are accompanied by a general 
obligation to protect and preserve the marine environment.9  New Zealand enacted the 
principle of sustainability as the normative lodestar for implementing its rights and 
obligations to the areas of sea within its jurisdiction.  The principle is legislatively 
expressed through sustainable management and the idea that the term “management” is 
conceptually superior to “development”.  This is because development anticipates human 
exploitation and use of the environment, whereas management involves ascertaining how 
anthropocentric activity can be accommodated within the environment.10 

The “tyranny of distance”11 means that I am sometimes questioned why a reader in New 
York or Paris should have any interest in New Zealand’s legislative approach to 
sustainable management of sea.  The scale of jurisdiction exercised by New Zealand over 
the sea is an obvious answer.  A relatively small population and economy is belied by the 
vast quantity of marine resources over which it has rights and obligations under the LOSC.  
Economic, technical, and environmental constraints have seen those marine resources, 
outside of commercial fisheries, largely left untouched.  However, as finite terrestrial 
resources are exhausted, ocean technology and innovation will invariably be viewed as 
more attractive from an investment standpoint.  New Zealand’s management of its vast 
marine environment should be of interest to anyone concerned with humanity’s immediate 
and future uses of the world’s oceans.  Moreover, sustainable management of the sea 
offers a comparative regime for those coastal States who exercise jurisdiction over similar 
areas of ocean.  The size of these jurisdictional areas is only matched by the lack of 
scientific understanding we have concerning their ecosystem composition and value.  
Sustainable management is ultimately premised on the scientific information available 
through which to assess the effects of human activity on the marine environment.  It is 
founded on the interface between common property and the requirement that private uses 
do not adversely impact on communal rights to the commons.  It is my contention, in this 
respect, that sustainable management of the sea is a body of law founded on classical 
ideas concerning the commons and property, seventeenth-century notions of reason and 
society, and twentieth-century consensus that common heritage and sustainable 
development should be overarching normative goals for the international community.   

Sustainable management can be said to rest on deeply rooted historical and philosophical 
foundations.  That said, it is equally the legislative manifestation of New Zealand’s 
common law heritage, national identity, cultural partnership, economic liberalisation, and 
affinity with the natural environment.  The principle, as applied in New Zealand, has a 

                                                            
6  LOSC, art. 3. 
7  LOSC, art. 57. 
8  LOSC, art. 76(1). 
9  LOSC, arts. 192 and 193. 
10  The dichotomy between development and management is expressed in several different ways throughout my 

thesis.  I would like to attribute my inspiration for the way it is expressed here to a conversation with Prof. Dr. 
Frank Maes at Ghent University in October 2016. 

11  Finn, T., Six Months in a Leaky Boat, (1982). 
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neoliberal heart focused on internalising the externalities of individual resource use.  
Scientific information is afforded primacy when considering the natural environment, 
reflecting a national preference for pragmatic decision-making.  The principle’s neoliberal 
heart means science is not weighed down by consideration of distributive justice.  This 
ensures that the scientific assessment of environmental impacts is not simply considered 
relative to economic benefits or distributive goals.  Sustainable management stands 
normatively atop of all other domestic law concerning human activity within the marine 
environment.  This includes laws of sovereignty, property, public interest, science, and the 
protection of ecosystems for present and future generations.  Modern environmental law 
scholarship has a propensity to be descriptive.  Discussion of environmental law’s 
historical and jurisprudential foundations tends to be cursory.  This thesis sets out to 
identify the various strands of legislation and legal doctrine that underwrite sustainable 
management of the sea and advance a theory that these discrete (at times inchoate) areas 
of law jurisprudentially compose a coherent body of law. 

Sustainable management 

Sustainable management, as referred to in this thesis,12 is New Zealand’s unique re-
interpretation of sustainable development as enshrined under Our Common Future13 
(Brundtland Report).  Sustainable management embodies a complex mixture of ideas 
comprising free-market behaviour, development and protection, integrated management, 
property rights, effects-based assessment and the role of science in decision-making.  It 
is a neoliberal version of sustainable development unencumbered by notions of 
redistribution or allocation.  It discourages prescriptive regulation in favour of scientific 
endeavour, seeking to enable people to provide for their wellbeing, while avoiding, 
remedying, or mitigating the adverse effects of their activities on the environment.  It is the 
overarching legislative purpose that must be achieved when making decisions concerning 
the use and development of natural resources in New Zealand.  Enacted under the 
Resource Management Act 1991 (RMA),14 prior to Agenda 21 and the Rio Declaration, 
sustainable management predates international agreement on sustainable development 
as a soft law principle.15  Early domestic implementation led to sustainable management 
serving as a model for comparative analysis,16 and, in some cases, influencing legislative 

                                                            
12  New Zealand may have been the first State to legislate for “sustainable management” in 1991, but it is evident 

from the preamble to the Convention for the Protection of the Marine Environment of the North-East Atlantic 1992 
(1992 OSPAR Convention) that the term sustainable management was in use elsewhere at around the same time, 
albeit with a different interpretation.  Since then, it has also been provided for within the domestic legislation of 
several other jurisdictions.  Somers and Maes observe, for example, that in Belgium the overall objective of the 
Marine Environmental Protection Act 1999 is the sustainable management of the Belgian part of the North Sea.  
See Somers, E. & Maes, F., ‘The Law Applicable on the Continental Shelf and in the Exclusive Economic Zone: 
The Belgian Perspective’, (2010) 25 Ocean Yearbook, 249 to 276, at 267 to 268. 

13  UNGA Report A/42/427, Our Common Future, Report of the World Commission on Environment and 
Development, <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N87/184/67/IMG/N8718467.pdf?OpenElement> accessed 15 January 2018. 

14  Resource Management Act 1991, Public Act 1991 No 69, date of assent 22 July 1991, commencement see 
section 1(2), <http://www.legislation.govt.nz/act/public/1991/0069/232.0/DLM230265.html>, accessed 2 June 
2019. 

15  Although sustainable development was discussed under the Brundtland Report in 1987, prior to the domestic 
enactment of sustainable management in New Zealand under the RMA in 1991, a measure of international 
consensus on sustainable development as soft law principle was not achieved until participating States adopted 
the Rio Declaration at the United Nations Conference on Environment and Development in 1992. 

16  See for example, Furuseth, O. & Cocklin, C., ‘An Institutional Framework for Sustainable Resource Management: 
The New Zealand Model’, (1995) 35 Natural Resources Journal, 243 to 273; Haward, M., ‘Institutional design and 
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reform in other countries.17  Sustainable management’s jurisdictional reach under the 
RMA encompasses New Zealand’s terrestrial environment and territorial sea (including 
“the foreshore, seabed, and coastal water, and air space above the water”).18  Sustainable 
management’s jurisdiction is extended under the Exclusive Economic Zone and 
Continental Shelf (Environmental Effects) Act 2012 (EEZ Act)19 to include New Zealand’s 
EEZ and continental shelf. 

New Zealand: a coastal State 

New Zealand (Aotearoa)20 is a coastal State, comprised of two main islands and more 
than 700 smaller islands and islets.21  Its coastline measures more than 18,000 kilometres 
in length,22 its territorial sea encompasses 16.3 million hectares,23 and its EEZ is the fifth 
largest in the world, spanning approximately 430 million hectares (4.4 million square 
kilometres).24  The country’s combined marine area is between 15 and 21 times larger 
than its terrestrial area, depending on whether the marine area is measured to the outer 
limit of the EEZ or the extended continental shelf (see figure 1 below).25  Eastern 
Polynesians arrived by canoe (waka) sometime between 1250 and 1300, establishing 
themselves as the indigenous people (Māori) of Aotearoa.  The European world reached 
its shores by sailing vessel with the arrival of the Dutch explorer Abel Tasman in 1642, 
and subsequently British explorer James Cook in 1769.  The first Māori and European 
settlers undertook lengthy and hazardous ocean voyages to make landfall in New 
Zealand.  The nation’s present-day inhabitants are the descendants of those seafarers.  
For a people with a maritime heritage, inhabiting a collection of islands, it is only natural 
that the sea is of cultural and spiritual significance to those of Māori and European descent 
alike.26  Most New Zealanders (90 per cent) live within 50 kilometres of the coastline.  We 
use our marine environment for many purposes including ports, shipping, fisheries, marine 
farming, mining, urban development, recreation and tourism.27 

                                                            
policy making ‘down under’: developments in Australian and New Zealand coastal management’, (1995) 26 Ocean 
& Coastal Management, 87 to 117; Bührs, T. & Christoff, P., ‘Greening the Antipodes? Environmental policy and 
politics in Australia and New Zealand’, (2006) 41 Australian Journal of Political Science, 225 to 240; and Dollery, 
B. & Ors., ‘Alternatives to Amalgamation in Australian Local Government: Lessons from the New Zealand 
Experience’, (2007) 6 Sustaining Regions, 50 to 69. 

17  See for example, Pinkerton, E., ‘Co-management efforts as social movements Alternatives’, (1993) 19 Waterloo, 
33 to 38; and Spiller, M., ‘New Zealand’s Resource Management Act: An Australian perspective’, (2003) 40 
Australian Planner, 100 to 101. 

18  RMA, s 2.  The territorial sea is defined under the s 2 interpretation provisions of the RMA as the “coastal marine 
area”.  The coastal marine area includes “the foreshore, seabed, and coastal water, and the air space above the 
water.” 

19  Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012, Public Act 2012 No 72, date of 
assent 3 September 2012, commencement see section 2, 
<http://www.legislation.govt.nz/act/public/2012/0072/76.0/DLM3955428.html>, accessed 2 June 2019. 

20  The Māori name for New Zealand, which translated into English means “Land of the long white cloud”. 
21  Ministry for the Environment and Statistics New Zealand, New Zealand’s Environmental Reporting Series: Our 

marine environment 2016, (New Zealand, October 2016) at 16. 
22  Ministry for Environment, Environment New Zealand 2007, (New Zealand, December 2007) at 315. 
23  Rennie, H., ‘Coastal Fisheries and Marine Planning in Transition’ in Memon, P.A. & Perkins, H. (eds.) 

Environmental Planning & Management in New Zealand (Dunmore Press, Palmerston North 2000) at 216. 
24  Ministry for the Environment, Improving Regulation of Environmental Effects in New Zealand’s Exclusive Economic 

Zone (New Zealand, August 2007) at 1. 
25  New Zealand’s Environmental Reporting Series: Our marine environment 2016, above n 21, at 16. 
26  Makgill, R., ‘Feeling left out at sea? Navigating no ownership, customary rights and resource management’, (2012) 

Resource Management Theory & Practice 162 to 219, at 164 to 165 (Chapter 4, at 141 to 142). 
27  Environment New Zealand 2007, above n 22 at 316 to 318. 
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Figure 1. New Zealand’s marine environment 

 

New Zealand is a comparatively young nation with tribal and colonial origins.  Having 
embarked on the journey towards independence in the 1850s, full autonomy from Britain 
was not achieved until 1947.28  New Zealanders have a pragmatic and innovative culture29 
born of geographical isolation and epitomised by the “no. 8 wire” tradition.30  A preference 
for common sense solutions, and a conviction that the country is special (God’s own),31 

                                                            
28  New Zealand Sovereignty: 1857, 1907, 1947, or 1987?, Parliamentary Research Paper, August 2007, 

<https://www.parliament.nz/en/pb/research-papers/document/00PLLawRP07041/new-zealand-sovereignty-1857-
1907-1947-or-1987> accessed 21 February 2018. 

29  Te Ara – The Encyclopaedia of New Zealand, <https://teara.govt.nz/en/political-values/page-8> accessed 3 March 
2018: 
“New Zealanders like to see themselves as practical, adaptive, pragmatic, adjusting to circumstance with good 
skills and a cooperative ‘can-do’ spirit. These values extend back to the pioneering days of the 19th century. A 
preference for common-sense solutions can still be heard in New Zealanders’ discussions of politics, giving the 
country’s political processes a less rigid ideological character.” 

30  Te Ara – The Encyclopaedia of New Zealand, <https://teara.govt.nz/en/inventions-patents-and-trademarks/page-
1> accessed 21 February 2018: 
“This tradition of Kiwi ingenuity is often known as the ‘no. 8 wire’ attitude, a reference to a gauge of fencing wire 
that has been adapted for countless other uses in New Zealand farms, factories and homes.”  

31  King, M., The Penguin History of New Zealand, (Penguin Books, Auckland 2003) at 507.  Michael King, one of 
New Zealand’s most eminent Historians observed that: 
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means New Zealanders tend to be forward looking and ready to champion change.  Sir 
Geoffrey Palmer QC, the original architect of the RMA, reflecting on the speed of 
legislative reform, once observed that New Zealand’s legislature has fewer checks and 
balances, meaning legislation can be introduced more quickly than in other jurisdictions.  
He cautioned that while quick legislative procedure allows our laws to be easily kept up to 
date, speed and simplicity provides the executive branch of government with a lot of power 
to do as it wishes.32  It is apposite to add that potential abuses of power are exacerbated 
where there is no theoretical discourse concerning the status quo. 

A tradition of descriptive scholarship 

It is only in recent decades that the reflective and academic face of legal education, 
insignificant for much of New Zealand’s legal history, has assumed importance.  The 
practical professional face of legal education, traditionally the stronger element, maintains 
a firm hold on legal thought in New Zealand.33  Legal pragmatism can to some extent be 
attributed to our cultural disdain for embellishment.  Equally, it reflects our English 
common law heritage, including England’s approach to legal education, practice, and 
scholarship.  Historically, the training of young jurists in England was the function of the 
practicing bar.34  Freeman observes that “… it is only in comparatively recent times that 
legal education has established itself as an acknowledged discipline in English 
universities.  Law was previously taught under an apprenticeship system whereby 
knowledge of the law was picked up in the course of legal practice without systemic 
instruction.  The lawyer was expected to apply himself to the problem of his clients without 
pausing either as student, practitioner or even judge, to explore or speculate upon what 
was or should be the role of the law and lawyer in society; whether it was capable of 
responding to contemporary needs.”35  Classical common law scholarship was, in turn, 
premised on a descriptive methodology and positive legal theory where jurists aspired to 
apply neutral legal principles independent of ideology.36  Kiwi cultural pragmatism might 
be said to have doubled-down on positive law.  Applied legal theory, while gaining greater 
prominence amongst New Zealand jurists, still has some distance to travel before 
reaching a state of maturity and acceptance. 

Despite a tendency for its jurists to favour descriptive study over legal theory, the passage 
of sustainable management into domestic legislation marked a high point in applied legal 
theory in New Zealand.  The quality of national discourse was undoubtedly assisted by 
the willingness and ability of successive Ministers for the Environment,37 between 1987 
and 1999, to engage in intellectual debate.  Sustainable development, as articulated under 
                                                            

“The notion that the country is special, and has features that the rest of the world could study with profit, lingers in 
the group memory of Seddon’s characterisation of New Zealand as ‘God’s own’; the ‘man alone’ ideal, the hunting-
shooting-fishing ethic …”. 

32  Palmer, G., Unbridled Power: An Interpretation of New Zealand’s Constitution and Government (2nd ed., Oxford 
University Press, Auckland 1987) at 140 and 147 to 148. 

33  Spiller, P., Finn, J. and Boast, R., A New Zealand Legal History (2nd ed., Brookers, 2001) at 307. 
34  Dainow, J., ‘The Civil Law and the Common Law: Some Points of Comparison’, (1967) 15 The American Journal 

of Comparative Law 419 to 435, at 429. 
35  Freeman, M., Lloyd’s Introduction to Jurisprudence (6th ed., Sweet & Maxwell, 1994) at 2. 
36  See ‘Traditional common law approach’ under Part I.C. Methodology at 20 to 21. 
37  Sir Geoffrey Palmer QC, a lawyer and legal academic, was Minister for Environment between 1987 and 1990.  

Simon Upton, who holds degrees in English literature, music and law, and attended Oxford as a Rhodes Scholar, 
was Minister for Environment between 1990 and 1999. 
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the Brundtland Report, was dissected and reimagined as sustainable management during 
this period of significant socio-economic reform.  The enactment of sustainable 
management under the RMA in 1991, as an archetypal from of light-handed regulation, 
has since been the source of tomes of subsidiary legislation, policy and academic 
literature concerning its meaning, application, and role in decision-making.  New Zealand’s 
judiciary has added to that epistemology with over a quarter-century of sustainable 
management case law.  Given the proximity of everyday life to the sea in Aotearoa, it 
should be of little surprise that a significant body of knowledge has been accrued through 
the application of sustainable management to the marine environment. 

Even with significant twists and turns in sustainable management law, academic literature 
has tended to adopt a descriptive analysis of change in favour of a theoretical approach.  
There has been no singular attempt to conceptually address sustainable management in 
terms of the sea.  Pace of change has likely contributed to a paucity of academic literature 
concerning sustainable management theory or how theory influences contemporary 
decision-making.  It is time to start contemplating the nature and breadth of sustainable 
management legal theory in New Zealand.  A national propensity for amending and 
changing environmental legislation in response to new challenges risks colloquially 
“throwing the baby out with the bath water”.  A theoretical understanding of existing legal 
heritage can, in this respect, serve as an additional yardstick against which to assess the 
potential advantages and risks of legislative reform. 

Sustainable management of the sea 

It is my thesis that “sustainable management” as applied to “sea” in New Zealand has 
evolved through classical and renaissance philosophy, legal doctrine, international law, 
domestic legislation, and the common law to form a distinct body of environmental 
jurisprudence.  This corpus of legal thinking and law concerning the sea can be 
historically, geographically, and biophysically differentiated from sustainable management 
of the terrestrial environment.  New Zealand’s sea history is internationally derived from 
our European inheritance of free sea doctrine, the extension of coastal State jurisdiction, 
“the common heritage of mankind”, and recognition by the international community that 
the ocean’s resources are not inexhaustible.  Closer to home, Aotearoa’s history of the 
sea is informed by a peculiar range of factors including the Treaty of Waitangi (Tiriti o 
Waitangi) between Māori and the British Crown, the seafaring past of its people, and our 
transformation from social-welfare State to liberal free-market economy during the 1980s.  
New Zealand’s jurisdictional sea geographically stretches from subtropical climates to the 
sub-Antarctic.  Biophysically, its vast jurisdictional size is conversely matched by the 
limited amount of scientific information available concerning its ecosystem values and 
natural resource potential.38  Despite this lack of information, our jurisdictional sea is 
considered an important contributor to global marine diversity, with a comparatively high 
level of endemism (species that do not occur elsewhere).  Scientists have formally 

                                                            
38  Ministry for the Environment, Regulatory Impact Statement: Exclusive Economic Zone and Extended Continental 

Shelf Environmental Effects Legislation (New Zealand, April 2011) at 1. 
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identified almost 16,000 marine species in New Zealand waters, but according to some 
estimates the number of species could be as high as 65,000.39 

Law concerning sustainable management of the sea has principally evolved under the 
ambit of the RMA.  This is because the “necessary and appropriate measures to fulfil 
obligations”40 under the LOSC were not taken in relation to the EEZ or continental shelf 
until the passage of the EEZ Act in 2012.41  Distinct regulatory regimes for sustainable 
management of land and sea under the RMA signal the importance of the marine 
environment in New Zealand.  The application of sustainable management to land under 
the RMA has a permissive character due to a neoliberal expectation that landowners 
should be free to decide how to use their property.  Theoretically, land-use is permitted to 
the extent that it is not otherwise controlled by planning rules.  Local government may 
promulgate land-use rules to prevent one landowner from exercising their property rights 
in a manner that adversely affects the rights of another land owner.42  Economic theory 
would say that land-use rules are unnecessary where the externalities of an activity are 
internalised and do not infringe the exercise of another’s property rights.  The presumption 
that people are free to use their land as they see fit is reversed when it comes to managing 
use and development within the territorial sea under the RMA.43 This is because, 
consistent with Hugo Grotius and John Locke’s theories of natural law, the territorial sea 
is deemed to be common property in New Zealand. Historically, common law presumed 
that the New Zealand Crown possessed both sovereignty (imperium)44 and ownership 
(dominium)45 over the territorial sea.46  The Crown’s ownership was regarded to be held 
in trust for the benefit of the public.47  In this respect, New Zealand’s approach is similar 

                                                            
39  Environment New Zealand 2007, above n 22, at 316. 
40  Makgill, R. & Linhares, AP., ‘Deep Seabed Mining – Key Obligations in the Emerging Regulation of Exploration 

and Development in the Pacific’, in Warner, R. & Kaye, S. (eds.) Routledge Handbook of Maritime Regulation and 
Enforcement (Routledge, London & New York 2016) 231 to 261, at 237 to 238 (Chapter 6, at 213 to 214). 

41  Makgill, R. & Linhares, AP., ‘Deep Seabed Mining: Key Obligations in the Emerging Regulation of Exploration and 
Development in the Pacific’, above n 40, at 242 to 243 and 247 to 249 (Chapter 6, at 218 to 219 and 223 to 225). 

42  Makgill, R., ‘New Zealand’, in Martella, R. & Grosko, B. (eds.), International Environmental Law: The Practitioner’s 
Guide to the Laws of the Planet (American Bar Association, Chicago 2014) 909 to 932, at 922 (Chapter 1, 58). 

43  Makgill, R., ‘Public property and private use rights: Exclusive occupation of the coastal marine area of New 
Zealand’ in K Bosselmann & V Tava (eds.), Water and Sustainability: New Zealand Centre for Environmental Law 
Monograph Series: Volume 3 (NZCEL, Auckland 2011) 77 to 110, at 92 (Chapter 3, at 119); Makgill, R. & Rennie, 
H., ‘A Model for Integrated Coastal Management Legislation: A Principled Analysis of New Zealand’s Resource 
Management Act 1991’, (2012) 27 The International Journal of Marine and Coastal Law, 135 to 165, at 145 to 146 
(Chapter 2, at 81 to 82); and Makgill, R., ‘New Zealand’, above n 42, at 917 (Chapter 1, at 53). 

44  Black, H. & Garner, B., Black’s Law Dictionary (8th ed., 2004), at 1430, defines sovereignty as “[s]upreme 
dominion, authority or rule”.  Likewise, at 769, imperium is defined as “power or dominion”.  Accordingly, 
sovereignty can be regarded as absolute power and authority over a people and territory.  No other power is 
superior to sovereign power. 

45  Black’s Law Dictionary, above n 44, at 525, defines dominium as “[a]bsolute ownership including the right to 
possession and use; a right of control over property that the holder might retain or transfer at pleasure”. 

46  Makgill, R., ‘Feeling left out at sea? Navigating no ownership, customary rights and resource management’, above 
n 26, at 173 to 175 (Chapter 4, at 150 to 152). 
Hugo Grotius similarly recognised the distinction between imperium and dominion.  Lesaffer, R., ‘Argument from 
Roman Law in Current International Law: Occupation and Acquisitive Prescription’, (2005), 16:1 The European 
Journal of International Law, 25 to 58, at 43, states: 
“In his major work, De jure belli ac pacis libri tres, the Dutch humanist Grotius distinguished (private) property – 
dominium – from (public) jurisdiction – imperium. Wasteland was liable to occupation. Grotius considered 
uncultivated or unsettled lands of nomadic hunters or pasturers to be wasteland. Ownership could be acquired by 
any individual who chose to settle on the land or cultivate it. The ruler, who held jurisdiction, was not allowed to 
prevent an individual, whether a foreigner or not, from doing so because this was the individual’s natural right. As 
such it stood on the same level as the right of communication and free passage, on which Grotius had founded the 
freedom of navigation.” 

47  Makgill, R., ‘Public property and private use rights’, above n 43, at 87 to 88 (Chapter 3, at 114 to 115). 
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to the American public trust doctrine, whereby alienation should only occur in exceptional 
cases and the right of public access is vigorously protected.48 

The codification of customary and public interests under the Marine and Coastal Area 
(Takutai Moana) Act 2011 (MCAA)49 rendered the territorial sea incapable of ownership.50  
The MCAA does not provide any guidance as to the legislative intent behind declaring the 
territorial sea ownerless. This raises interesting theoretical questions as to whether the 
territorial sea might be characterised as res nullius,51 res communis,52 or res publica.53  
While for all practical intents and purposes the territorial sea remains administered on 
behalf of the public, legal principles derived from antiquity may prove useful in reconciling 
competing interests within the territorial sea under the Act.  For the time being, no person 
may use or develop the territorial sea in a manner that adversely affects the public interest 
under the RMA. There is a presumption against private use and development (i.e. 
prohibition unless expressly permitted) which is intended to protect public access and use 
within the territorial sea.54 

The presumption against use and development is not limited to the protection of 
anthropocentric values.  It similarly protects the intrinsic biophysical values of the territorial 
sea from the adverse effects of use and development.  Sustainable management decision-
making is grounded in biophysical goals including inter alia “safeguarding the life-
supporting capacity of … ecosystems” and “avoiding, remedying or mitigating any adverse 

                                                            
48  Makgill, R., ‘Public property and private use rights’, above n 43, at 89 to 90 (Chapter 3, at 116 to 117). 
49  Marine and Coastal Area (Takutai Moana) Act 2011, Public Act 2011 No 3, date of assent 31 March 2011, 

Commencement see section 2, <http://www.legislation.govt.nz/act/public/2011/0003/latest/DLM3213131.html>, 
accessed 2 June 2019. 

50  MCAA, s 11(2), provides that “[n]either the Crown nor any other person owns, or is capable of owning, the 
common marine and coastal area, as in existence from time to time after the commencement of this Act.” 

51  Fellmeth, A. & Horwitz, M., Guide to Latin in International Law (Oxford University Press, 2009), at 253, defines res 
nullius as meaning: 
“[n]o body’s thing”, “[p]roperty currently unowned by any person or by any sovereign power”, and “[p]roperty 
incapable of ownership by any person”. [Emphasis added] 
However, care should be taken when seeking to distinguish res nullius and res communis.  Fenn, P., ‘Justinian and 
the Freedom of the Sea’, (1925) 19 The American Journal of International Law, 716 to 727, at 721, states: 
“Res nullius may be either divini iuris or humani iuris. It is the latter, only, res humani iuris, that need be 
considered. Within the class of res nullius humani iuris is that which are res communes. And one of the things 
composing this class is the sea, mare. The class of things called res communes is endowed with its own proper 
rights and obligations. The sea, a res communis humani iuris, is open to the use of all men jure naturali, and is 
owned by none.” 

52  I note that in some of my earlier publications I have relied on res communes to refer to the Latin principle for 
“things belonging to everyone” or “common property”.  I now rely on res communis, as this appears to be the more 
widely applied Latin form under international law and academic literature. 
The Oxford Latin Dictionary (Clarendon Press, Oxford I968), at 369 and 370, defines commune as meaning 
“[p]roperty or rights held in common, joint possessions; a public or common fund”, and communis as meaning inter 
alia “[o]f, belonging to, or affecting, the whole community or state, public, national, communal”. 
Fellmeth, A. and Horwitz, M., Guide to Latin in International Law, above n 51, at 250, state that res communes is 
“a common misspelling of res communis”, and defines res communis as meaning a “[t]hing of the (entire) 
community” and includes “[t]he common heritage of all humankind, not subject to the appropriation by or 
sovereignty of any state or group of states, such as the high seas …”. 

53  Fenn, P., ‘Justinian and the Freedom of the Sea’, above n 51, at 720, addressing the principle of res publica as 
discussed within the Institutes of Justinian, states: 
“All the things within the territory of a state are subject to its dominion in a general sense, and are, in a sense 
equally loose, res publicae. Those things which are properly res publicae fall into two classes: first, those things 
affected with a public character by reason of a public use, such as navigable rivers, roads and ports; secondly, 
things or goods belonging to the state, such as slaves, houses and territory, which have been conquered from the 
enemy. Things of the first class cannot be alienated. Things of the second class may be alienated.” 

54  Makgill, R., ‘Feeling left out at sea? Navigating no ownership, customary rights and resource management’, above 
n 26, at 180 to 183 (Chapter 4, at 157 to 160). 
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effects of activities on the environment”.55  Protection is a central goal of sustainable 
management, and “environment bottom lines” based on scientific thresholds may be 
established for the territorial sea under the RMA.  Nevertheless, the presumption against 
private use and development of the territorial sea reflects our Western European legal 
heritage including roman civil law, freedom of the sea, public trust doctrine, and the 
“common heritage of mankind”.56  It is probably, therefore, fair to say that protection of the 
marine environment under the RMA remains largely rooted in an anthropocentric view of 
the world.  That said, despite its European legal heritage, the RMA also protects ecological 
and Māori cultural values signalling the presence of an environmental ethic concerned 
with intrinsic qualities.57 

New Zealand, as discussed, passed legislation requiring sustainable management of use 
and development within EEZ and continental shelf (excl. fisheries) in 2012.  The territorial 
sea, EEZ and continental shelf have a similar theoretical and doctrinal heritage, but their 
jurisdictional basis is quite distinct.  Whereas full sovereignty (imperium)58 is exercised 
over the territorial sea, sovereign rights to the EEZ and continental Shelf are subject to 
the interests of the international community under the LOSC.  “Sovereignty” under the 
LOSC59 provides coastal States with absolute authority to make and enforce laws within 
their territorial sea, subject to the right of innocent passage for ships navigating under a 
foreign flag.60  “Sovereign rights”, on the other hand, describe the entitlements or 
privileges exercised by coastal States over their EEZ and continental shelf under the 
LOSC.61  These include exclusive rights to explore and exploit natural resources within 
the EEZ and continental shelf, subject to the rights of other States (incl. the freedom of 
navigation) and obligations to protect and preserve the marine environment (See Chapter 
5).62  In simple terms, sovereign rights do not confer full sovereignty, as coastal States do 
not have absolute authority over either their EEZ or continental shelf.  Rather, the rights 
exercised by coastal States in these areas are reliant on a coastal State’s adherence to 
the LOSC and other relevant sources of international law.  This means a coastal State’s 
power to implement legislation within its EEZ and continental shelf is more limited than 
the power it exercises over its territorial sea under the LOSC.   

New Zealand’s EEZ Act shares the RMA’s presumption against “use” and “development” 
of the marine environment (i.e. prohibited unless otherwise expressly permitted).  This 
approach is consistent with New Zealand’s rights and duties under the LOSC.63  The terms 

                                                            
55  RMA, ss 5(2)(b) and (c). 
56  It is acknowledged that the “common heritage of mankind” was conceived specifically in relation to the Area (i.e. 

seabed under the high sea).  I refer to the “common heritage of mankind”, in the context of the territorial sea, 
because: (a) it is a principle conceived within the Western European tradition of the “commons”; and (b) the 
underlying theory of “common heritage” helps to understand conceptually why the seabed of the territorial sea in 
New Zealand was effectively rendered common property under the MCAA. 

57  Gunn, A., ‘Environmental ethics in a New Zealand context’, (2007) February NZ Journal of Forestry 7 to 12. 
58  See definitions of “sovereignty” and “imperium”, above n 44. 
59  LOSC, art. 2. 
60  LOSC, arts. 17, 18 and 19. 
61  LOSC, arts. 56 and 77. 
62  For a discussion of the relationship between “sovereign rights”, the rights of other states and environmental 

obligations under the LOSC see Makgill, R., Dawson, K. & de Wit, N., “The Exclusive Economic Zone and 
Continental Shelf (Environmental Effects) Bill”, (2012) April Resource Management Journal, 1 to 6 and 16, at 2 
and 3 (Chapter 5, at 200 to 201). 

63  LOSC, arts. 56, 57, 77, and 78, and Part XII “protection and preservation of the marine environment” (e.g. arts. 
192 and 193). 
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“use” and “development” generally capture “uses”64 and “activities”65 which have adverse 
effects (or impacts) on the marine environment.  Accordingly, no person may use or 
develop the territorial sea under the RMA unless they are expressly permitted to do so by 
a rule in a planning document or a resource consent.66  Likewise, no person may 
undertake use or development within the EEZ or continental shelf under the EEZ Act 
unless they are expressly permitted to do so by regulation or a “marine consent”.67  The 
neoliberal colours of sustainable management are on display under both legislative 
regimes.  This is because obtaining permission for use and development under either 
enactment is premised on an effects-based approach to assessment.  If a proponent of 
an activity (i.e. use or development) can evidentially establish that the potential adverse 
effects of a proposal will be avoided, remedied or mitigated, the sustainable management 
purpose of either enactment may be said to be achieved and consent granted. 

It is important to note that my thesis does not address the sustainable allocation or 
exploitation of living or non-living resources within the sea (e.g. fisheries or minerals).  My 
thesis, instead, concerns the sustainable management of the effects of activities within 
the marine environment.  Sustainable management is similarly defined under the RMA 
and EEZ Act as meaning “managing the use, development, [emphasis added] and 
protection of … resources in a way … which enables people and communities to provide 
for their … wellbeing … while -”: (a) meeting the needs of future generations; (b) 
safeguarding the life supporting capacity of the environment; and (c) avoiding, remedying, 
or mitigating the adverse effects of activities on the environment.68  Consistent with free-

                                                            
64  For example, s 12(1) of the RMA prescribes a range of “restricted uses” within the territorial sea (i.e. coastal 

marine area) including that no person may inter alia: “(a) reclaim or drain any foreshore or seabed; (b) erect, 
reconstruct, place, alter, extend, remove, or demolish any structure or any part of a structure that is fixed in, on, 
under, or over any foreshore or seabed; (c) disturb any foreshore or seabed (including by excavating, drilling, or 
tunnelling) in a manner that has or is likely to have an adverse effect on the foreshore or seabed (other than for the 
purpose of lawfully harvesting any plant or animal); (d) deposit in, on, or under any foreshore or seabed any 
substance in a manner that has or is likely to have an adverse effect on the foreshore or seabed; (e) destroy, 
damage, or disturb any foreshore or seabed (other than for the purpose of lawfully harvesting any plant or animal) 
in a manner that has or is likely to have an adverse effect on plants or animals or their habitat …”.  Section 
12(2)(a) further provides no person may “occupy any part of the common marine and coastal area”. 

65  For example, s 20(2) of the EEZ Act prescribes a range of “restricted activities” within the EEZ, and on the 
continental shelf, including inter alia: “(a) the construction, placement, alteration, extension, removal, or demolition 
of a structure on or under the seabed; … (d) the removal of non-living natural material from the seabed or subsoil; 
(e) the disturbance of the seabed or subsoil in a manner that is likely to have an adverse effect on the seabed or 
subsoil; (f) the deposit of any thing or organism in, on, or under the seabed; or (g) the destruction, damage, or 
disturbance of the seabed or subsoil in a manner that is likely to have an adverse effect on marine species or their 
habitat.” 

66  RMA, s 12.  A planning document is a subsidiary instrument prepared under the RMA.  A resource (i.e. a coastal 
permit) is permission to undertake an activity under the RMA subject to an assessment of the activity’s 
environmental effects. 

67  EEZ Act, s 20.  Regulations are subsidiary legislation prepared under the EEZ Act.  A marine consent is 
permission to undertake an activity under the EEZ Act subject RMA subject to an assessment of the activity’s 
environmental impacts (i.e. effects). 

68  RMA, s 5(2), and EEZ Act, s 10(2). It is noted that quoted text, from s 5(2) of the RMA and s 10(2) of the EEZ Act, 
has been abridged to focus on key common language.  Section 5(2) of the RMA refers to “natural and physical 
resources”, whereas s 10(2) of the EEZ Act refers to “natural resources”.  “Natural and physical resources” are 
defined under s 2 of the RMA as including “land, water, air, soil, minerals, and energy, all forms of plants and 
animals (whether native to New Zealand or introduced), and all structures”.  “Natural resources” are defined under 
s 4 of the EEZ Act, in relation to the EEZ, as including “seabed, subsoil, water, air, minerals, and energy, and all 
forms of organisms (whether native to New Zealand or introduced)”.  The principal working difference between 
these definitions is that “natural and physical resources” under the RMA includes human made structures, 
whereas “natural resources” under the EEZ Act do not.  The term “physical resources” likely implies human made 
structures.  This thesis is concerned with the sustainable management of natural resources, as opposed to human 
made structures.  The use and development of human made structures is relevant in terms of their effect on the 
sustainable management of natural resources, but not in terms of their own sustainable management. 
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market theory, the RMA and EEZ Act are principally concerned with managing the 
environmental effects of using and developing resources.  Neither enactment is intended 
to serve as an instrument for the allocation of resources.  Separate legislation makes 
provision for the allocation of resources including fisheries (excl. aquaculture), minerals 
and hydrocarbons, and marine protected areas (MPA). 

Natural fish stocks and non-target species by-catch are allocated through the quota 
management system (QMS) under the Fisheries Act 1996 (Fisheries Act).69  The QMS 
seeks to achieve the “sustainable utilisation”70 of fishing stocks by controlling the amount 
of fish taken from each stock within the territorial sea and EEZ.  Sustainable utilisation is 
conceptually different to sustainable management insofar as it relies on the allocation of 
property interests in fish stocks to achieve sustainable outcomes.  RMA planning 
documents and consents are unenforceable to the extent they seek to allocate fishery 
resources.71  Public participation under earlier fishery planning regimes was abandoned 
under the Fisheries Act in favour of allocated quota which can be bought and sold.72  The 
Court of Appeal has ruled that “quota are undoubtedly a species of property and a valuable 
one at that…”.73 

Minerals and hydrocarbons are allocated under the Crown Minerals Act 1991 (CMA).74  
Licences to mine for mineral and hydrocarbon resources are allocated under the CMA in 
exchange for a fair financial return to the Crown.  Although good industry practice is 
required, the CMA is not specifically concerned with the regulation of adverse effects on 
the environment.75  MPAs are established and administered under the Marine Reserves 
Act 197176 for the purpose of preserving inter alia marine life, of such distinctive quality, 
its continued preservation is in the national interest.77  Although fisheries and reserves 
legislation form part of a broader regime for protection and development of the marine 
environment, they fall outside the scope of this thesis because they are not premised on 
sustainable management or an effects-based approach to use and development.  New 
Zealand’s legislation governing its jurisdictional sea makes a clear distinction between 
resource allocation and the environmental effects of resource allocation.  The RMA and 
EEZ Act are not intended to allocate resources.  Rather, they are intended to sustainably 
manage the environmental effects of activities associated with resource allocation (e.g. 
mining activities) within the marine environment.  However, New Zealand does not have 
a comprehensive legislative regime for the allocation of natural resources.  This has 
resulted in the Court’s employing common law under the RMA to award proprietorial 
                                                            
69  Fisheries Act 1996, Public Act 1996 No 88, date of assent 13 August 1996, commencement see section 1(2)–(3), 

<http://www.legislation.govt.nz/act/public/1996/0088/193.0/DLM394192.html>, accessed 2 June 2019. 
70  Fisheries Act, s 8 Purpose. 
71  Fisheries Act, s 6(1) Application of Resource Management Act 1991. 
72  Rennie, H., ‘The Coastal Environment’ in Memon, A. & Perkins, H. (eds.) Environmental Planning in New Zealand 

(Dunmore Press, Palmerston North 1993) 150 to 168, at 160. 
73  New Zealand Fishing Industry Association (Inc) v Minister of Fisheries, CA82/97, 83/97, 96/97 at 16 (CA). 
74  Crown Minerals Act 1991, Public Act 1991 No 70, date of assent 22 July 1991, commencement see section 1(2), 

<http://www.legislation.govt.nz/act/public/1991/0070/latest/DLM242536.html>, accessed 2 June 2019. 
75  Makgill, R., ‘Sounding Out Riches and Risk:  Approaching Environmental Regulation of Oil and Gas within New 

Zealand’ in Exploration and Development within the EEZ – Offshore Oil and Gas (New Zealand Law Society, 
Wellington 2011) 1 to 34, at 1. 

76  Marine Reserves Act 1971, Public Act 1971 No 15, date of assent 20 September 1971, commencement 20 
September 1971, <http://www.legislation.govt.nz/act/public/1971/0015/22.0/DLM397838.html>, accessed 2 June 
2019. 

77  Marine Reserves Act, s 3. 
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interests in certain coastal resources by default (e.g. the allocation of coastal space for 
marine farming).  It is enough to note at this juncture that this approach has resulted in 
the piecemeal allocation of certain marine resources. 

Doctrine and theory: a collection of essays and the jurisprudential thesis 

New Zealand’s environmental law literature tends to favour a descriptive approach, 
irrespective of whether the legal writing is for textbook or academic purposes.  Textbooks 
have significantly contributed to our understanding of the legislation and precedent which 
embodies environmental law in New Zealand.78  Academic writing has played an important 
role in describing the principles of environmental law and the extent to which those 
principles are reflected in legislation and decision-making.79  There is certainly some 
theoretical and normative literature on environmental law in New Zealand.80  However, 
professional and scholarly preferences for descriptive writing mean that there is much less 
literature concerning the historical and theoretical foundations of our environmental law.  
Legal history and theory are important because they provide us with an insight into the 
origin of contemporary law.  It is not unusual to discover that comparatively new fields of 
law simply represent the most recent expression of an historical legal principle.  Historical 
and theoretical context enables us to move beyond describing what the law says towards 
considering what the law means.  Answering what law means, even where answers are 
contested, provides a basis for separating the principles of law from their mechanics and 
advancing informed views concerning the application of those principles.   

This thesis is not intended to serve as a critique of descriptive environmental law literature 
in New Zealand.  Rather, it seeks to complement that body of work by providing a doctrinal 
and jurisprudential examination of sustainable management of the sea in New Zealand.  
Arguably our singularly most important environmental legal principle, sustainable 
management applies to all land and sea within the jurisdiction of New Zealand.  My work 
focuses on the sustainable management of New Zealand’s jurisdictional sea because it 
has not received the same literary attention as sustainable management on land.  A 
comparatively small population and large land area means that our use and development 
of resources has concentrated on what is terrestrially available.  Any use and development 
of the sea, outside fisheries, has tended to focus on nearshore enterprises such as ports, 
marinas, and aquaculture.  However, the quest for new sources of material and energy 
together with technological innovation has led to an increasing interest in what lies within 
and beneath New Zealand’s considerably large jurisdictional sea.  The need to 
environmentally regulate such activities has resulted in the legislative extension of 
sustainable management beyond our territorial sea. 

                                                            
78  For an example, see Nolan, D., Environmental and Resource Management Law (6th ed. Lexis Nexis 2017). 
79  For examples, see Scott, K., ‘The Evolution of Marine Spatial Planning in New Zealand: Past, Present and 

Possible Future’, (2016) 31 The International Journal of Marine and Coastal Law, 652 to 689; Palmer, K., 
‘Environmental Management of Oil and Gas Activities in New Zealand’, (2013) 31:2 Journal of Energy & Natural 
Resources Law 123; and Makgill, R., Dawson, K. & de Wit, N., “The Exclusive Economic Zone and Continental 
Shelf (Environmental Effects) Bill”, above n 62 . 

80  For examples, see Palmer, G., Environment: The International Challenge (Victoria University Press, Wellington 
1995); Bosselmann, K., The Principle of Sustainability: Transforming Law and Governance (Ashgate Hampshire 
2008); and Somerville, R., ‘Policy Adjudication, Adaptive Management and the Environment Court’, (2013) 9 
Resource Management Theory and Practice, 1 to 28. 
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New Zealand’s interpretation of sustainable management has made contact with 
international law.  The time is ripe for an examination of the principle’s foundations 
together with the body of law that informs its present-day application.  It will become 
apparent that domestic and international law of the sea share a common heritage and that 
the evidential basis of national decision-making can help inform responses to resource 
management issues facing the international community.  This thesis can be separated 
into two related bodies of work.  This first body of work identifies and examines several 
seemingly disparate areas of legal doctrine that together inform New Zealand’s legislative 
approach to managing activities within its jurisdictional sea.  These doctrinal principles 
include the role of natural science, environmental effects, integrated management, 
sovereignty, property, and international rights and obligations.  They are discussed under 
six published works (i.e. Chapters 1 to 6) concerning the territorial sea, EEZ and 
continental shelf.  It is important to note that each essay was written as a stand-alone 
publication, meaning there is some unavoidable repetition of key facts and information 
between each work.  Chapters 1 to 6 are best considered as “a collection of essays” which 
set out the empirical basis for the thesis’ theoretical argument.  The second body of work 
is centred around a forthcoming publication (i.e. Chapters 7 and 8)81 which supports my 
thesis that sustainable management of the sea forms a coherent body of jurisprudence.  
This contention is premised on sustainability’s place as the overarching normative legal 
principle, in relation to all other doctrinal principles, for guiding the protection and 
preservation of the sea under domestic and international law. 

B THESIS 

It is my thesis that “sustainable management of the sea” forms a distinct body of 
jurisprudence.  This theoretical assertion is accompanied by a fundamental question: does 
law of the sea doctrine and New Zealand State practice compose a body of sustainable 
management jurisprudence that informs or contributes to how the principle of sustainability 
may be interpreted and applied within the marine environment under international law? 

My thesis examines the legal doctrine informing sustainable management of the sea in 
New Zealand (i.e. Chapters 1 to 6).  This doctrinal examination provides an empirical basis 
for my thesis that “sustainable management of the sea” has evolved through classical and 
renaissance philosophy, legal doctrine, international law, domestic legislation, and the 
common law to form a distinct body of environmental jurisprudence (i.e. Chapter 7 and 8).  
Jurisprudence, in the context of my thesis, means the legal theory underpinning 
sustainable management of the sea.  I have placed more effort into the discussion of my 
doctrinal and jurisprudential approach than might normally be the case (see 
Methodology).82  This is because I wished to satisfy myself (and hopefully the reader) that 
the two bodies of work, one an empirical account of legal doctrine and the other my 
jurisprudential thesis, could be said to reside within an academically accepted form of 
doctrinal methodology.  Moreover, I considered my jurisprudential theory (i.e. Chapter 7 
and 8) required some precursory discussion on the nature of contemporary environmental 
                                                            
81  The editorial staff for Taylor & Francis Group Ltd has advised they would like to publish the remainder of my thesis 

under the Routledge Focus series.  It is intended that Parts I.A., B., C., and D. of this thesis will be rewritten as 
introductory chapters to Chapters 7 and 8.  I presently have a publishing contract with Taylor & Francis to edit and 
write (with contributing authors) the Routledge Handbook of Deep Sea Mining & the Law of the Sea. 

82  See Part I.C. Methodology at 18. 
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law.  The reason being that international and domestic environmental law meld the 
traditions of civil and common law academically and in practice.  It might be said that more 
is shared between different environmental jurisdictions than that which sets them apart.  
This shared legal heritage means my jurisprudential account of sustainable management 
of the sea need not be viewed as confined to New Zealand.  Indeed, my explanation of 
sustainable management of the sea embodies legal doctrine and theory which reside at 
the heart the present-day international law of the sea.  I suggest, in this respect, 
sustainable management of the sea is a body of law that has as much to say about 
international implementation as it does about any domestic jurisdiction. 

The historical origins of sustainable management of sea can be found in European legal 
theory concerning res communis (common property) and related State practice between 
the sixteenth and mid-twentieth century.  The freedom of the sea doctrine generally 
prevailed throughout this period with all States enjoying common rights to the ocean.  No 
individual State was entitled the make use of the sea in a way that infringed on the 
common rights of other States.  However, following World War II, the furnaces of rapid 
technological and industrial development led to increased competition over coastal 
resources and space.  A realisation was beginning to dawn that the fruits of the oceans 
were not inexhaustible.  The free sea doctrine came under challenge as coastal States 
sought to secure sovereign control over greater areas of coastal water.  International 
agreement to increased areas of coastal jurisdiction under the LOSC in 1982 was 
accompanied by consensus that the remainder of the sea should be held as the common 
heritage of mankind.  This twentieth century version of the commons provided the spark 
which eventually ignited further consensus that sustainable development of the 
environment was necessary to avert a tragedy of the commons. 

New Zealand passed the sustainability principle into legislation during a period of 
sweeping neoliberal reform that began in the late 1980s.  Neoliberal economic theory was 
applied to sustainability resulting in the principle of sustainable management.  This 
stripped-down version of sustainable development purposely avoided questions of 
resource allocation or redistribution in favour of regulating the adverse effects of human 
activity on the environment.  New Zealand had been awarded the world’s fifth largest 
jurisdictional sea under the LOSC, due to its geographically isolation at the bottom of the 
Pacific Ocean.  The principle of sustainable management was applied to the territorial sea 
in 1991, but the jurisdictional area beyond was generally ignored outside fisheries 
regulation.  By the beginning of the twenty-first century the earth’s human population had 
exponentially grown and the demand for resources saw renewed interest in jurisdictional 
areas outside the territorial sea.  Sustainable management was enacted over New 
Zealand’s EEZ and continental shelf to regulate the impacts of use and development on 
the marine environment.  The size of New Zealand’s jurisdictional sea is only matched by 
the lack of scientific information concerning its biophysical composition.  The international 
community similarly lacks adequate scientific information on the vast area of marine space 
subject to the common heritage of mankind.  Fortunately, the neoliberal separation of 
environmental effects from resource allocation has placed science at the centre of 
sustainable management decision-making.  It is contended that this separation is 
especially germane where decisions are to be made concerning the commons. 
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My thesis adds value in a national context because textbook and academic literature on 
sustainable management favours a descriptive approach in New Zealand.  There is not 
much literature concerning the international origins of New Zealand’s sustainable 
management of the sea or the relationship between international law and our 
implementation of sustainable management within our jurisdictional sea.  This paucity of 
literature has affected the quality of national discourse concerning environmental 
management of the sea and the utility of recommendations for legal reform.  National 
discourse since the enactment of sustainable management has generally lacked an 
international context and many people assume full sovereignty is exercised over entire 
jurisdictional sea.  By way of example, Chapter 5 of this thesis was the only publication 
during the passage of the EEZ Act to examine the proposed legislation in terms of the 
LOSC.  It was not well understood, by most commentators, that New Zealand’s EEZ is 
not sovereign territory.  Nor was it understood that the purpose of the EEZ Bill, as originally 
worded prior to enactment, fell squarely within the definition of sustainable development 
under customary international law. 

Moreover, New Zealand academic literature has had a tendency to take the primacy of 
sustainable management for granted in a rush to put forward new theories for managing 
the marine environment (e.g. ecosystem-based management and marine spatial 
planning).  This has meant that the centrality of sustainable management as a normative 
goal has been overlooked when academic recommendations have been made for ocean 
governance reform. Much work needs to be undertaken in order to achieve a more 
comprehensive and integrated legislative regime for ocean governance.  Any such reform 
should be properly grounded in existing jurisprudence as an important basis for assessing 
proposals for change.  My thesis clarifies sustainable management’s overarching role in 
decision-making, focus on scientific knowledge, and utility in the absence of biophysical 
information on the marine environment. 

My thesis adds value in an international context because New Zealand is recognised as 
an innovator in the field of environmental policy and law.  It was arguably the first country 
in the world to introduce the principle of sustainable development into domestic legislation 
through sustainable management under the RMA.  New Zealand’s judiciary has generated 
a significant body of case law since that time concerning the meaning and application of 
sustainable management.  The jurisdictional ambit of sustainable management includes 
the “natural and physical resources” of our territorial sea (excluding fisheries) under the 
RMA, and more recently the “natural resources” of our exclusive economic zone and 
continental shelf (excluding fisheries) under the EEZ Act.  As a coastal State, it should be 
of little surprise that much of our sustainable management case law concerns our 
interaction with the sea. 

I do not suggest that New Zealand’s legislative approach to the marine environment 
should necessarily serve as a model for other jurisdictions.  New Zealand’s legislation is 
neither comprehensive (as it excludes fisheries management) nor necessarily appropriate 
for jurisdictions with smaller marine areas over which there is better available biophysical 
information.  Furthermore, our legislation’s neoliberal origins mean that the allocation of 
marine resources, in the absence of clear statutory guidance, have been approached on 
an ad hoc basis through the application of property law theory. Nevertheless, I contend 
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that New Zealand’s sustainable management of the sea, as it has evolved over more than 
a quarter-century of judicial decision-making and multidisciplinary literature, provides a 
worthy source of comparative jurisprudence for jurists seeking to formulate, or make 
decisions, on environmental law and policy in other domestic jurisdictions.  I contend that 
the real value of New Zealand’s approach to “sustainable development” of the sea may 
be found in its prioritisation of scientific information when making decisions about human 
activity within the marine environment.  Indeed, I consider this feature of sustainable 
management of the sea marks it out as an important example of State practice when it 
comes to interpreting and fulfilling obligations in areas beyond national jurisdiction (e.g. 
deep-sea mining within the Area). 

C METHODOLOGY 

Legal methodology 

Methodology, deriving from the noun method, means: the procedure employed in a branch 
of mental activity undertaken to describe an orderly arrangement of ideas; the science of 
method; and the body of methods used in a branch of activity.83  Methodology can be 
thought of as a scientific approach to defining and ordering the approaches employed to 
understand an activity.  It is essentially a roadmap for the way one conducts inquiry into 
an activity.  Legal methodology, in turn, can be characterised as the science of defining 
and ordering methods used to discern the law and legal phenomena.  Berman and Reid 
point out that “in the sixteenth and seventeenth centuries, the words ‘science’ and 
‘method’ were used interchangeably”.84  They warn that contemporary Anglo-American 
usage of the word science means that speaking of “legal science” risks serious 
misunderstanding by those who assume that the only true sciences are natural sciences 
(e.g. physics and chemistry).  This is because, in most European countries, science “has 
retained its older, broader meaning of a coherent, systematic body of knowledge.”85  
Pattaro, nevertheless, cautions that the word “legal science” is ambiguous, as it may refer 
to legal doctrine (either descriptive or containing legal sociology, history … etc.) or any 
form of legal research.86  I note that the term “legal doctrine” suffers from similar ambiguity, 
as is evident from the following discussion, it may refer to a source of law, scholarly writing, 
or a form of legal research (i.e. modern doctrinal research or method). 

It is enough to note, for the moment, that legal methodology does not mean the principles, 
doctrines and rules composing substantive law.  Rather, it concerns the procedure 
employed to describe, analyse and theorise the application of that substance.87  The 

                                                            
83  The Concise Oxford Dictionary of Current English (Oxford University Press, 8th ed., 1990), at 746; and The New 

Zealand Oxford Dictionary (Oxford University Press, 2005), at 707. 
84  Berman, H. & Reid, C., ‘The Transformation of English Legal Science: From Hale to Blackstone’, (1996) 45 Emory 

Law Journal 437 to 522, at 440. 
“ … in most other languages, science (in German, Wissenschaft, in French, science, in Russian, nauka) has 
retained its older, broader meaning of a coherent, systematic body of knowledge, combining particular facts with 
general principles, and is applied not only to the exact natural sciences, but also to the less exact social and other 
humane sciences including the science of law (Rechtswissenschaft, science de droit, pravovaia nauka).” 

85  Berman, H. & Reid, C., ‘The Transformation of English Legal Science’, above n 84, at 440. 
86  Pattaro, E., ‘Scienta Juris, Legal Doctrine as Knowledge of Law and as a Source of Law’ in Pattaro, E. (ed.), A 

Treatise of Legal Philosophy and General Jurisprudence (Springer, 2005), at 814 to 815. 
87  Cappalli, R., ‘The Disappearance of Legal Method, (1997) 70 Temple Law Review 393 to 446, at 398.  Capalli 

asks us to: 
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methodology employed in approaching my thesis involved two basic steps.  First, I 
researched and described several disparate areas of legal doctrine directly or indirectly 
related to sustainable management of the sea.  Second, I put forward reasoned arguments 
in support of why each of the areas of doctrine researched and discussed can be viewed 
together as composing a separate branch of jurisprudence concerning sustainable 
management of sea.  This methodological approach broadly entailed the following actions: 

Identifying key strands of legal doctrine through research and analysis of relevant 
doctrinal sources, including: 

• International agreements, domestic legislation and travaux préparatoires; 

• International and domestic judicial decisions (i.e. judicial legal doctrine); 

• Descriptive and normative legal scholarship (i.e. academic legal doctrine); and 

• Other academic literature (e.g. historical, environmental, sociological and 
economic). 

Advancing reasoned arguments in support of my thesis that: 

• These doctrinal sources can be read together as composing a coherent body of 
jurisprudence. 

Pattaro observes that legal research is not uniform and varies according the style of 
argument advanced by the writer.88  The approach adopted in this thesis involves an 
examination and analysis of different areas of legal doctrine together with a theoretical 
explanation as to why they together compose a body of jurisprudence.  Pattaro would 
likely describe this style of approach as “general legal doctrine, coupled with normative 
legal theory”.89  I set out below an explanation of what legal doctrine and jurisprudence 
means in the context of my thesis.  This is because usage and terminology can carry 
slightly different meanings depending on a jurist’s legal system and/or school of thought, 
if any. 

Legal doctrine 

Doctrine may be simply defined as a legal principle that is widely adhered to.90  Hutchinson 
and Duncan note that the word doctrine is derived from the Latin noun doctrina which 
means instruction, knowledge or learning.  Legal doctrine, in turn, may also be “defined 
as ‘[a] synthesis of various rules, principles, norms, interpretative guidelines and values.  
It explains, makes coherent or justifies a segment of the law as part of a larger system of 
law.  Doctrines can be more or less abstract, binding or non-binding.’”91  Legal doctrine 
essentially seeks to explain or make coherent a discrete area of law in the context of a 

                                                            
“Think of a mechanic and her tools in constructing a machine. The completed product is like the rule; its 
components are legal vocabulary, concepts, definitions and principles; the worker’s tools and knowledge of their 
use are analogous to method. The tools can be used to construct or to dismantle, to add on, or to downsize.” 

88  Pattaro, E., ‘Scienta Juris, Legal Doctrine as Knowledge of Law and as a Source of Law’, above n 86, at 821. 
89  Pattaro, E., ‘Scienta Juris, Legal Doctrine as Knowledge of Law and as a Source of Law’, above n 86, at 821.   
90  Black’s Law Dictionary, above n 44, at 518. 
91  Hutchinson, T. & Duncan, N., ‘Defining and Describing What We Do: Doctrinal Legal Research’, (2012) 17 Deakin 

Law Review, 83 to 119, at 84. 
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wider body of law.  Jurisprudence or legal theory, by way of distinction, is the study of the 
general or fundamental elements of law, as opposed to its practical and concrete details.92  
Traditionally, legal doctrine has a slightly different meaning and role in common and civil 
law jurisdictions.  A key difference is that civil law doctrine is not limited to established 
judicial authorities.  Rather, it is comprised of professional and academic writing (e.g. 
decisions, handbooks, monographs etc.), and may draw upon a wider range of sources 
(e.g. historical, politically, and philosophical), meaning that it may be both descriptive and 
normative.  Pattaro, nevertheless, contends that “legal doctrine in common-law countries 
is not essentially different from European doctrine”.93  A short explanation of the key 
differences and similarities between common and civil law, and the emergence of a 
modern or global approach to doctrine, helps to shed light on Pattaro’s claim. 

Traditional common law approach 

The common law originated in England in response to a feudal system where legal 
disputes were settled at a local level independently and without knowledge of how matters 
were being resolved in other fiefdoms.  The King founded his own courts to centralise 
power and dispense a consistent form of justice.  The decisions of these courts created 
the first uniform legal order, by establishing common norms throughout the whole country; 
“hence the name, common law.”94  The growth and consolidation of the common law took 
place chronologically much earlier than the evolution of Parliament.  Parliament was 
intended to counterbalance the power of the King.  Tensions arose between the courts 
and Parliament as the law-making function of legislation gained importance.  Enactments 
had to be applied by the courts, and each statute was an encroachment into the domain 
of the common law.  The courts were obliged to give effect to express statutory language, 
“but whenever any question or doubt could be raised, the statute was given narrow 
interpretation so as to minimise its encroachment upon common law and preserve a 
maximum of authority in the courts.”95  Judges refused to place any value on legislative 
history or preparatory works in order to minimise infringement on the common law.  To 
counteract restrictive judicial tactics, legislation was drafted succinctly in order to ensure 
fulfilment of legislative intent.  These historical tensions between the judiciary and 
parliament help to explain to some extent why common law jurisdictions traditionally 
favoured a “descriptive” approach over normative interpretations of the law.  They further 
explain why common law legislation was not traditionally formulated in terms of general 
principles, but rather rules intended to control certain factual situations in considerable 
detail.96 

Traditional common law doctrine involves “analyses of decided cases with the object of 
classifying them and distinguishing the rules they represent … The purpose of these 
doctrinal writings is thus to compile the decided cases, and then establish and evaluate 
their distilled essence.”97  The term “doctrinal” is closely linked with the “doctrine of 

                                                            
92  Black’s Law Dictionary, above n 44, at 871. 
93  Pattaro, E., ‘Scienta Juris, Legal Doctrine as Knowledge of Law and as a Source of Law’, above n 86, at 814. 
94  Dainow, J., ‘The Civil Law and the Common Law’, above n 34, at 422. 
95  Dainow, J., ‘The Civil Law and the Common Law’, above n 34, at 422. 
96  Dainow, J., ‘The Civil Law and the Common Law’, above n 34, at 425 to 426. 
97  Dainow, J., ‘The Civil Law and the Common Law’, above n 34, at 428. 
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precedent” whereby case law is applied consistently and evolves organically over time.  
Precedent offers stability and continuity as judges must follow earlier decisions concerning 
the same problem.98  Legislation is ultimately controlling, but judicial interpretation of 
legislation becomes binding authority.99  The classical form of common law scholarship, 
or doctrinal analysis, involves an examination of the content of judicial opinion to evaluate 
whether it is effectively reasoned and/or has implications for future cases.100  It is 
“grounded on a descriptive premise”101 where reasoned argument, based on well settled 
legal precedent (e.g. blackletter law),102 is used to explain and critique judicial decisions.  
Traditional common law research is not alone in taking a descriptive approach to legal 
research.103  However, traditional common law is premised on the idea of neutral legal 
principles and legal reasoning independent from ideology.104  It is often associated with 
legal positivism, a school of legal thought normally thought of in its pure form as descriptive 
and morally neutral.105  Bix states, accordingly, that “… the purpose of proposing a legal 
positivist position seems straightforward:  it is an effort to establish a study of the nature 
of law, disentangled from proposals and prescriptions for which laws should be passed or 
how legal practice should be maintained or reformed.”106  However, common law “… legal 
academics have increasingly recognized that the law is not applied with perfect neutrality 
and that its application is influenced by external concerns such as judicial ideology.”107 

Traditional civil law approach 

Civil law countries are said to have generally inherited their legal system from Roman law. 
However, ancient Roman law was narrow and procedurally strict with a tendency to result 
in hardship.  The office of the praetor108 was established to enable this legal system to be 
supplemented by more liberal considerations such as justice and equity.  The opinions of 
praetors became indispensable elements in the development of Roman law, and efforts 
were made over the course of time to compile their most significant decisions into rules of 
law.109  Emperor Justinian codified these decisions as part of a collection of fundamental 
works in jurisprudence circa 530 A.D. (the “Institutes of Justinian”).  Although more 
                                                            
98  Dainow, J., ‘The Civil Law and the Common Law’, above n 34, at 425. 
99  Dainow, J., ‘The Civil Law and the Common Law’, above n 34, at 428. 
100  Tiller, E. & Cross, F., ‘What Is Legal Doctrine’, (2006) 100 Northwestern University Law Review 517 to 534, at 518. 
101  Tiller, E. & Cross, F., ‘What Is Legal Doctrine’, above n 100, at 518. 
102  Black’s Law Dictionary, above n 44, at 180, defines blackletter law is defined as “[o]ne or more legal principles that 

are old, fundamental, and well settled”. 
103  Bell, J., ‘Legal Research and the Distinctiveness of Comparative Law’, in Van Hoecke, M. (ed.), Methodologies of 

Legal Research (Hart Publishing, Oxford 2011), at 156.  Bell sates that: 
“… descriptive work is a very important element of legal research. It is exemplified in a wide range of disciplines, 
such as empirical and socio-legal research, legal history, and much writing in textbooks and case commentaries.” 

104  Tiller, E. & Cross, F., ‘What Is Legal Doctrine’, above n 100, at 518. 
105  Marmor, A., ‘Legal Positivism: Still Descriptive and Morally Neutral’, (2006) Vol. 26, No. 4, Oxford Journal of Legal 

Studies 683 to 704, at 683.  Marmour contends that: 
“… legal positivism is best understood as a descriptive, morally neutral, theory about the nature of law, along the 
lines suggested by H.L.A. Hart. By ‘descriptive’ I mean that such an account does not purport to justify or legitimize 
any aspect of its subject matter. By ‘morally neutral’, I mean that the theory need not take a stance on any 
particular moral or political issues, nor is it committed to any moral or political evaluations.” 

106  Bix, B., ‘Legal Positivism’, in Golding, M. & Edmundson, W. (eds.), The Blackwell Guide to the Philosophy of Law 
and Legal Theory (Blackwell publishing, 2005), at 30. 

107  Tiller, E. & Cross, F., ‘What Is Legal Doctrine’, above n 100, at 522. 
108  Black’s Law Dictionary, above n 44, at 1213, defines praetor as the Latin word in Roman law for “[t]he magistrate 

responsible for identifying and framing the legal issues in a case and ordering a lay judge (judex) to hear the 
evidence and decide the case in accordance with the formula.” 

109  Dainow, J., ‘The Civil Law and the Common Law’, above n 34, at 421. 
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influential in the eastern part of the empire (Byzantium), it comprised a range of classical 
works (e.g. art, music, and literature) that were rediscovered in Europe during the twelfth 
century.  It sets out the evolution of ideas and those responsible, thereby showing how 
legal thought developed and matured in Rome.  The most well-known and influential 
element of the Institutes is the Corpus Juris Civilis (body of civil law) concerning statutory 
law and civil administration.110  It addresses a wide range of public and private law 
subjects, including such things as res communis (common property) which profoundly 
influenced contemporary approaches to public property and environmental law (see 
Chapters 3 and 4).111  The Corpus was a focal point for legal scholarship in eighteenth 
and nineteenth-century Europe and played a key role in national unification and legal 
codification.112  It largely shaped civil law in Europe and countries colonised by European 
powers,113 and had a major influence on the development of public international law.114 

Traditional civil law legal systems are legislatively ordered around a constitution and 
various codes of law.  The constitution is a body of fundamental principles setting out how 
a State is to be governed.115  Codes are systematic collections of interrelated articles 
arranged by legal subject matter according to principles, rights and obligations, and 
procedure.  They are a systematic collection or revision of laws, rules, or regulations 
pertaining to a distinct field of law.116  Dainow observes, that “[a] code is not a list of special 
rules for particular situations; it is rather, a body of general principles carefully arranged 
and closely integrated.  A code achieves the highest level of generalization based upon a 
scientific structure of classification. A code purports to be comprehensive and to 
encompass the entire subject matter, not in the details but in the principles, and to provide 
answers for questions which may arise.  The nature of such a code calls for liberal 
interpretation in order that it may serve as the basis of decision in new situations.”117  
There is a great respect for legislation as the basic source of law, and a high level of 
importance is placed on preparatory works, draft-person’s comments, and parliamentary 
discussions.118  These preparatory works are commonly described as the “travaux 
préparatoires” under civil and international law, and include all the materials used in the 
                                                            
110  Watson, P., Ideas: A History From Fire to Freud, (Weidenfeld & Nicolson, London 2005) at 204. 
111  Makgill, R., ‘Public property and private use rights’, above n 43, at 87 to 88 (Chapter 3, at 114 to 115); and Makgill, 

R., ‘Feeling left out at sea? Navigating no ownership, customary rights and resource management’, above n 26, at 
173 (Chapter 4, at 150). 

112  Dainow, J., ‘The Civil Law and the Common Law’, above n 34, at 421. 
113  Watson, P., Ideas: A History From Fire to Freud, above n 110, at 203 to 204. 
114  Nussbaum, A., ‘Significance of Roman Law in the History of International Law’, (1952) 100 University of 

Pennsylvania Law Review 678 to 687, at 681 to 682.  Nussbaum states that:  
“It was not before the Sixteenth and Seventeenth Centuries, when national states definitely emerged as the 
dominant factors of the historical process, that need for a theory and a theory-conscious practice of international 
law made itself felt. There was to be a frame of reference for that theory, and in the Western World, exclusive field 
of budding international law, this could only be the Corpus Juris. No international law, we know, was to be found 
there, but the great legislative opus offered clear legal conceptions and excellent juristic method. In this situation it 
was only natural to carry over Roman pronouncements on municipal law to international law, viz., on ownership to 
territorial sovereignty; on contracts to treaties; on agency (mandatum) to diplomatic missions, etc. Not only did the 
Corpus Juris enjoy the highest authority in in the atmosphere of humanism as ratio scripta, it was the law of the 
land within the Holy Roman Empire and an important influence in other European territories.” 

115  The French constitution, for example, provides inter alia for the presidential and parliamentary elections, the 
selection of a government, and its powers, and an independent judiciary. 

116  Black’s Law Dictionary, above n 44, at 273.  Administrative law in France, for example, includes inter alia the 
building and habitat code, environment code, and administrative justice code (la code de la construction et de 
l'habitat, code de l'environnement, et code de justice administrative). 

117  Dainow, J., ‘The Civil Law and the Common Law’, above n 34, at 424. 
118  Dainow, J., ‘The Civil Law and the Common Law’, above n 34, at 424. 
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preparation of legislation or international treaties.119  The travaux préparatoires are of 
utmost importance in interpreting the legislator’s intention when enacting statute.  The 
common law, as discussed, has traditionally taken a more objective approach.  “It was not 
what members of Parliament or other legislators had in mind, when enacting a statute, 
that was important for statutory interpretation, but the ‘objective meaning’ of the Act, the 
meaning anyone would read into the text, without thorough historical research.”120 

The principled nature of civil law means that its legal methodology “…may loosely be 
described as deductive reasoning, by which one proceeds from a broad principle, 
expressed in general terms, then considers the facts of the particular case and finally, as 
in a syllogism, applies the principle to the facts so as to reach a conclusion.”121 Legal 
syllogism is a form of argument based on “deductive reasoning” under civil law whereby 
legislative principles are applied to determine specific cases.  This is often contrasted with 
“inductive reasoning” under common law whereby specific cases are applied to determine 
general rules (i.e. precedent).122  Traditionally, civil law does not recognise precedent, and 
courts are not bound by the decisions of earlier courts.  Each new decision must be 
grounded in legislation.  Still, the jurist may seek guidance from legal doctrine, including 
scholarly writings and earlier juridical decisions.  It has become practice, in some civil law 
jurisdictions, that after a point has been decided the same way in an appreciable number 
of cases it becomes “jurisprudence constante”123 and is considered binding on future 
bases.124  Historically, civil law education has centred on legislation, codes, and doctrine, 
with a focus on general principles and abstract thought.  The requirement for abstract 
thought has meant that the civil law education has always been a part of higher education 
taught in universities.125 

Civil law legal doctrine is traditionally expressed in the form of a systematic exposition 
concerning broad legal principles.  Legal doctrine consists of legal works (e.g. handbooks, 
monographs, commentaries and textbooks) designed to systematise and interpret valid 
law (i.e. legislation and codes).  These works formulate theories concerning legislation in 
relation to the legal system (as a whole) or a distinct field of law.  Pattaro says that 
systemic (or systematic) method lies at the heart of legal doctrine; “[w]hen interpreting a 
statutory provision, we may pay attention to its title and to its specific placement within the 
legal system or within a certain statute. This kind of interpretation assumes that coherence 
within any one part of the law is greater than coherence across different parts of it.”126  
While civil law doctrine “… may contain historical, sociological, philosophical, and other 
considerations, its core consists in the interpretation and systematization of valid law. 

                                                            
119  Black’s Law Dictionary, above n 44, at 1538. 
120  Van Hoecke, M. & Warrington, M., ‘Paradigms and Legal Doctrine: Towards a New Model for Comparative Law’, 

(1998) 47 International and Comparative Law Quarterly 495 to 536, at 501 to 502. 
121  Stein, P., ‘Roman Law, Common Law, and Civil Law’, (1992) 66 Tulane Law Review 1591 to 1603, at 1596.  

“syllogism” 
122  Lundmark, T. & Waller, H., ‘Using statutes and cases in common and civil law’, (2016) 7:4 Transnational Legal 

Theory 429 to 469, at 430 to 431. 
123  Black’s Law Dictionary, above n 44, at 872, defines jurisprudence constante as the civil law “… doctrine that a 

court should give great weight to a rule of law that is accepted and applied in a long line of cases, and should not 
overrule or modify its own decisions unless clear error is shown and injustice will arise from continuation of a 
particular rule of law.” 

124  Dainow, J., ‘The Civil Law and the Common Law’, above n 34, at 426. 
125  Dainow, J., ‘The Civil Law and the Common Law’, above n 34, at 429 to 430. 
126  Pattaro, E., ‘Scienta Juris, Legal Doctrine as Knowledge of Law and as a Source of Law’, above n 86, at 832. 
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More precisely, it consists in a description of the literal sense of statutes, precedents, etc., 
intertwined with many moral and other substantive reasons.  One may call this kind of 
exposition of the law ‘legal doctrine’.”127  It is an inherent part of civil law” and 
“indispensable to a systematic and analytical understanding of it.  Although not a 
recognised source of law, it exercises significant influence over the development of the 
law.”128  Modern jurists similarly recognise that legal doctrine is usually value laden.  
Distinctions are still drawn between cognitive inquiries into the law as it is (de lege lata)129 
and reasoned arguments for changes to the law (de lege ferenda).130  However, as Pattaro 
states, “ … every legal scholar knows, the distinction between de lege lata and de lege 
ferenda is not clear cut. Legal doctrine pursues a knowledge of existing law, yet in many 
cases it leads to a change of the law (Peczenik 1995, 312ff.). Thus, legal doctrine appears 
to be descriptive and normative at the same time.”131 

Modern doctrinal methodology 

There is a great deal of literature dedicated to the theoretical study of legal doctrine and 
doctrinal methodology (i.e. meta-theory).132  My discussion of legal doctrine is not 
concerned with the various explanations of doctrinal theory or legal reasoning.  Rather, I 
have chosen to address legal doctrine in order to help explain the basic tenets of the 
research and analytical approach employed in support of my jurisprudential argument.  
Civil law’s expansive explanation of doctrinal method generally provides a more accurate 
picture of contemporary legal practice and scholarship than similar common law works.  
Common law discussion of doctrinal method tends to be concerned with the study of well-
settled principles of law derived from precedent.  Civil law doctrine, on the other hand, 
encompasses the legal research and writing of practitioners and scholars.  Common law 
theorists have recognised for some time that legal opinions and decisions are never 
entirely objective or neutral.  Civil law theorists similarly recognise a blurring of the line 
between descriptions of “the law as it is” (de lege lata) and opinions as to “what the law 
should be” (de lege ferenda).  However, common law theorists appear to remain 
preoccupied with critiquing legal positivism,133 especially Hart’s contention that there is no 
need for a relationship between law and morality (i.e. “law as it is” and “ought to be”),134 
whereas civil doctrine already accepts reasoned normative argument as part of the 

                                                            
127  Pattaro, E., ‘Scienta Juris, Legal Doctrine as Knowledge of Law and as a Source of Law’, above n 86, at 814. 
128  Dainow, J., ‘The Civil Law and the Common Law’, above n 34, at 428. 
129  Black’s Law Dictionary, above n 44, at 459, defines de lege lata as Latin for “existing law” in Latin.  It is also “[t]he 

principle that a court should decide based on the actual law and not how it thinks the law ought to be.” 
130  Black’s Law Dictionary, above n 44, at 459, defines de lege ferenda as Latin for “law to be passed” in Latin.  It is, 

similarly, defined as “[a] proposed principle that might be applied in the absence of a legal principle that is in 
force.” 

131  Pattaro, E., ‘Scienta Juris, Legal Doctrine as Knowledge of Law and as a Source of Law’, above n 86, at 817 to 
818.   

132  Meta-theory is theory concerned with the investigation, analysis, or description of theory itself. 
133  Black’s Law Dictionary, above n 44, at 915, defines legal positivism as “[t]he theory that legal rules are valid only 

because they are enacted by an existing political authority … not because they are grounded in morality or in 
natural law.” 

134  Green, L., ‘General Jurisprudence: A 25th Anniversary Essay’, (2005) 25:4 Oxford Journal of Legal Studies 565 to 
580.  Green observes that: 
“That overarching claim came to be known as the ‘separability thesis’.  No other proposition in general 
jurisprudence has received as much attention in the last 25 years. 
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process of creating positive law.135  Modern doctrinal methodology, as conceived by 
European scholars, is becoming more prevalent in common law academia because it 
provides a clearer conceptual framework against which scholars and practitioners can 
advance descriptive and normative statements about law in the twenty-first century. 

The scholarly nature of European legal doctrine means that its methodology is well-suited 
to academic work irrespective of whether a jurist’s background is in civil or common law.  
It is not unusual for modern common law academics, and increasingly the judiciary and 
practitioners, to draw on a range of secondary sources (incl. preparatory works, policy, 
and literature) to describe, interpret or propose changes to statute or precedent.  Indeed, 
there is some consensus amongst common law universities that a broader form of 
doctrinal inquiry is the more accepted methodology for academic research.136  Australian 
deans of law, for example, have jointly stated that sophisticated higher level thinking is 
the hallmark of doctrinal work and permeates all high quality legal research.”137  
Furthermore, “[d]octrinal research, at its best, involves rigorous analysis and creative 
synthesis, the making of connections between seemingly disparate doctrinal strands, and 
the challenge of extracting general principles from an inchoate mass of primary 
materials.”138  I assume that this is at the heart of what Pattaro means when he contends 
that legal doctrine in common law countries is not essentially different from European 
doctrine.  A broadly sourced research methodology is especially prevalent in 
environmental law practice and scholarship where statutory goals, principles, and policy 
(i.e. the normative elements of environmental law) require interpretation and 
implementation in the absence of settled authority (i.e. precedent).  Although the common 
law traditionally conceives legal doctrine (as opposed to doctrinal research) as well-settled 
principles, environmental law judgements frequently draw on a range of secondary 
sources including legal scholarship. This means modern practice, at least in the field of 
environmental law, is closer to a European conception of legal doctrine (as a source of 
law) than the traditional common law understanding of legal sources.  Reflecting on the 
emergence of praetorian justice under Roman law in the 1960’s, Dainow presciently 
observed that “[i]t may very well be asked whether the common law is not in the process 
of passing through the stages of development which the civil law experienced long ago, 
and whether the future of the common law might not in some measure be anticipated in 
the history of the civil law.”139 

Van Hoecke and Warrington agree that there are a growing number of similarities between 
legal practice in common law counties and Europe.  They state that “[u]ntil recently major 
differences in Europe between common law and civil law systems lay in the field of legal 
sources (codified law versus judge-made law) and of legal methodology (no use of travaux 
préparatoires).  However, this is now changing.”140  Significantly, judicial decisions play 
                                                            
135  Black’s Law Dictionary, above n 44, at 1200, defines positive law as meaning law established by human authority 

and which can be described as the system of law promulgated and implemented within a society. 
136  Hutchinson, T & Duncan, N., ‘Defining and Describing What We Do: Doctrinal Legal Research’, above n 91, at 

102. 
137  Hutchinson, T & Duncan, N., ‘Defining and Describing What We Do: Doctrinal Legal Research’, above n 91, at 104 

to 105.  [Italics added to quote] 
138  Hutchinson, T & Duncan, N., ‘Defining and Describing What We Do: Doctrinal Legal Research’, above n 91, at 

105. 
139  Dainow, J., ‘The Civil Law and the Common Law’, above n 34, at 423. 
140  Van Hoecke, M. & Warrington, M., ‘Paradigms and Legal Doctrine’, above n 120, at 500. 
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an increasingly important role in European law.  Although precedent is not formally 
binding, the doctrine of jurisprudence constante appears to be edging towards the 
common law doctrine of precedent.  Pattaro says that this “ … explains why some jurists 
say that precedents in continental law are binding de facto but not de jure.”141  On the 
other hand, legislation premised on broad principles is becoming increasingly prominent 
in common law jurisdictions.  Van Hocke and Warrington contend that “[t]he most basic 
principles of common law are still to be found in the history of court decisions, but an 
increasing number of intermediate principles, or rules with a general scope, are to be 
found in statutory law.”142  Examples of this assertion can be found throughout the 
discussion under this thesis of public law legislation (incl. environmental law) in New 
Zealand.  Sustainable management is expressed as a normative statutory goal to be 
interpreted in conjunction with various subsidiary principles intended to support its 
achievement.  Furthermore, indigenous rights and common law doctrine have been 
codified to establish a comprehensive regime for regulating competing forms of property 
interest within the territorial sea.  International law, similarly, relies on normative sources 
of law (i.e. soft law) to assist with interpretation of agreements and customary law.143 

Van Hoecke and Warrington state that contemporary doctrine is confronted with rapid, 
fragmented, and often haphazard changes to legal institutions or branches of the law.   
This patchwork of “…legislation and case law forces legal doctrine to (re)systematise the 
law.”144  Pattaro adds that the doctrine of the sources of law faces the problem of 
globalisation.  There are new sources of law that are not always precise in character or 
status.  Peczenik thus states, in relation to methodology, that “[a]ll courts and authorities 
must use applicable statutes. When performing legal reasoning, one should use 
precedents and – in some countries – legislative preparatory materials as authority 
reasons, if any are applicable. When performing legal reasoning, one may use, inter alia, 
the writings in legal doctrine and foreign law.”145  The point of doctrinal methodology is to 
present a coherent picture of the law as a network of principles, rules and exceptions.  The 
system of law in legal doctrine should not only be internally coherent; it should also be 
harmonised with historical, political and theoretical background.  A doctrinal argument may 
include straightforward descriptive arguments, but a proposition about what the law is 
“almost invariably contains fused normative-and-descriptive statements.”146  Recognising 
the increasing complexity and plurality of environmental law, this thesis has, accordingly, 
employed a descriptive and reasoned normative approach to the research and analysis 
of seemingly disparate areas of doctrine as a means of laying the foundations for my 
central argument that sustainable management of the sea is a coherent field of 
jurisprudence. 

                                                            
141  Pattaro, E., ‘Scienta Juris, Legal Doctrine as Knowledge of Law and as a Source of Law’, above n 86, at 838. 
142  Van Hoecke, M. & Warrington, M., ‘Paradigms and Legal Doctrine’, above n 120, at 500. 
143  O’Connell, M., ‘New International Legal Process’, (1999) 93:2 The American Journal of International Law 334 to 

351.  O’Connell observes at 349, in relation to “international legal process”, that: 
“The act of applying a treaty or a rule of custom will necessarily involve interpretation, clarification and/or addition. 
When international courts and tribunals or other institutions are established, this fact has to be recognized. New 
[international legal practice] simply advocates providing guidelines for these decisions so that decision makers 
support society’s values, not just their own.” 

144  Van Hoecke, M. & Warrington, M., ‘Paradigms and Legal Doctrine’, above n 120, at 525. 
145  Peczenik, A., ‘A Theory of Legal Doctrine’, (2001) 14 Ratio Juris 75 to 105, at 78. 
146  Peczenik, A., ‘A Theory of Legal Doctrine’, above n 145, at 80. 
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Jurisprudence 

I set out here what jurisprudence means in the context of this thesis and its relationship to 
my doctrinal methodology (i.e. research and analysis).  Jurisprudence under common law 
means legal theory or the philosophy of law.  “The Latin roots of the term are jus and 
prudentia meaning “law” and “wisdom” or “skill” respectively.”147  Jurisprudence may be 
defined as the wisdom of law, or an understanding of the nature and context of law.  It 
does not simply ask “what the law is” or how that question might be answered.  Rather, it 
seeks an understanding of the theoretical foundations to the question and how they assist 
with the answer.148  Tur observes that much common law jurisprudence is primarily 
concerned with “the testing of positive law on the basis of certain moral and political 
postulates …”.149  Equally, modern scholarship is susceptible to taking for granted current 
characterisations of law and identifying law only by its modern conception.150  I touch on 
this point in my introduction, where I observe that a descriptive style tends to hold sway in 
New Zealand’s environmental law literature.151 

I suggest that research entirely rooted in one school of thought or a modern conception of 
law is unnecessarily reductionist when compared to approaches that recognise the role a 
range of historical and normative sources can play in assisting our understanding of 
positive law.  A contemporary approach to doctrinal research enables us to explain 
discrete areas of law in the context of “a wider body of law” unencumbered by pure 
description; disciplined instead through deductive and inductive reasoning.  Jurisprudence 
might be thought of (from top down)152 as knowledge of how a wider body of law is divided 
into more discrete areas of law (e.g. legal doctrine).  Alternatively, it can be thought of 
(from bottom up)153 as a theoretical understanding of how different strands of doctrine 
compose a larger field of law.  This approach comports with Tur’s argument “that the true 
sense in which ‘jurisprudence’ is ‘legal philosophy’ is that jurisprudence is the theory of 
legal knowledge or legal epistemology.” 

This is not to suggest that my jurisprudential approach seeks to provide a theoretical 
explanation of legal knowledge per se.  I am a barrister, after all, with a pragmatic 
approach to legal argument grounded in achieving tangible outcomes.  I am at heart a 
proponent of positive law, as any legal system must be certain to protect those who are 
subject to it from being treated in arbitrary ways (i.e. the rule of law).  Rather, my 
jurisprudential approach is grounded in a search for knowledge and understanding of how 

                                                            
147  Tur, S., ‘What is Jurisprudence?’, (1978) 28 The Philosophical Quarterly 149 to 161, at 149. 
148  Morrison, W., Jurisprudence: from the Greeks to post-modernism, (Cavendish Publishing Limited, London 2000), 

at 2. 
149  Tur, S., ‘What is Jurisprudence?’, above n 147, at 153. 
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151  See Part I.A. Introduction, at 7 to 8 and 14 to 15. 
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153  Induction. 
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different areas of descriptive and normative legal doctrine compose a larger body of law.  
I apply jurisprudence to unify different (seemingly inchoate) areas of doctrine that inform, 
and are ultimately guided by, one overarching legal idea: “sustainable management of the 
sea”.  This approach accords with Tur’s conception of jurisprudence as a more or less 
self-aware activity where the legal theorist “attempts to present a recipe, whether general 
or particular, for legal knowledge …”.154   

Jurisprudence approached as knowledge frees the scholar from subscribing to any 
particular school of jurisprudential thought.  Ideas from schools as diverse as legal history, 
natural law, legal positivism, sociology of law, critical legal studies, and property may all 
be called upon to inform the meaning and application of contemporary law. 

This approach finds support in Edmundson’s contention that “[t]he term ‘legal theory’ tends 
to connote an enterprise having its operational base within the legal academy – an 
enterprise that has tended to concentrate on rationalizing and legitimating whole 
departments of legal doctrine”.155  Similarly, Pattaro contends that legal theory “is similar 
to the theory of science [i.e. a body of knowledge], …a product of self-reflection by legal 
scholars.  Its primary aim is the rational reconstruction of legal doctrine.  It provides 
standards of rationality for legal doctrine.”156  Legal theory, thus, entails a process of 
rationalising legal doctrine.  This process of rationalisation may be viewed as the 
classification of superior and subordinate forms of descriptive and normative law under 
one unified legal theory or body of knowledge.  Distinguishing between legal theory and 
doctrine Pattaro observes that “[t]he main difference is that … legal theory operates at a 
more fundamental level of inquiry, thus pushing rational reconstruction a step further.”157 

Finally, it is probably useful to draw attention to the fact that jurisprudence has different 
meanings under common law and civil law.  The English language meaning of 
jurisprudence should not be confused with jurisprudence constante158 or la 
jurisprudence,159 the Latin and French terms for law deriving from judicial decisions.  This 
can be confusing as English-speaking jurists have a habit of using the terms 
interchangeably.  Tur observes “[t]hus one encounters references to the ‘jurisprudence’ of 
our courts, meaning thereby merely the law developed by the courts and not the general 
theory or philosophy which influences and informs judicial law-making.”  Judges may, of 
course, be called upon to bridge gaps in existing legal knowledge with normative 
reconstruction of areas of law when encountering new questions of interpretation.160  It is 
important to acknowledge, in this respect, that the more erudite judicial decisions add to 
our theoretical understanding of the law.  Accordingly, my use of the phrase “judicial 
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Law and Legal Theory (Blackwell publishing, 2005), at 30. 
156  Pattaro, E., ‘Scienta Juris, Legal Doctrine as Knowledge of Law and as a Source of Law’, above n 86, at 825. 
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jurisprudence” throughout this thesis refers to both the corpus of judge-made law and 
those decisions which have advanced our understanding of legal theory. 

Practice 

I consider that it is reasonable to note that I have augmented my academic research with 
my experience as a practicing barrister.  Barristers specialise in courtroom advocacy, 
litigation and opinion writing.  My specialist areas of practice include public and 
environmental law.  I am lucky enough to have appeared as legal counsel before the 
Seabed Disputes Chamber in the Seabed Mining Advisory Opinion.  I went on to advise 
several Pacific Island States on their rights and obligations under the LOSC.  I represented 
Local Government New Zealand during the passage of the MCAA, and the New Zealand 
Law Society during the passage of the EEZ Act.  I can claim a margin of success, in 
relation to the latter, having argued prior to enactment that “sustainable management” 
should be made the purpose of the EEZ Act.  I have been legal counsel during two public 
hearings of applications to mine iron sand within the New Zealand’s EEZ161 and a 
successful appeal against the second decision on a point of law in the High Court.162  I 
represented a Māori tribe in their Environment Court appeal against the conditions of a 
coastal permit enabling the MV Rena wreck to remain on the seabed of the territorial sea 
under the RMA.163 

I would be the first to attest to the fact that practical experience is not a substitute for 
academic research and analysis in support of a thesis.  Nevertheless, I am familiar with 
most of the legal concepts discussed in this thesis, having presented argument on them 
in numerous substantive and appellate judicial proceedings.  Furthermore, I have 
overseen the preparation of scientific and other technical evidence in relation to matters 
of environmental dispute more times than I care to remember.  The culmination of this 
experience means that I have a reasonable grasp of the range and nature of scientific 
information needed to successfully undertake development in the marine environment.  I 
have, therefore, sought to infuse the academic argument throughout this thesis with 
observations and discussion based on my professional experience where relevant. 

  

                                                            
161  Trans-Tasman Resources Ltd Marine Consent Decision, Environmental Protection Authority, dated 17 June 2014; 

Kiwis Against Seabed Mining Incorporated v Environmental Protection Authority [2016] NZEnvC 217 (EC); and 
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162  Taranaki-Whanganui Conservation Board and others v Environmental Protection Authority [2018] NZHC 2217 
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Application of doctrine and jurisprudence 

This thesis, as discussed in my introduction, is best approached as two related bodies of 
work.164  The first body, comprising six publications (i.e. Chapters 1 to 6), sets out my 
research into the clearly connected and seemingly inchoate strands of legal doctrine that 
inform sustainable management of the sea in New Zealand.  This body of work (by and 
large) adopts a traditional hierarchical approach to the sources of law.165  I refer to this 
work as a collection of essays or the empirical basis for the second body of work.  The 
second body, comprising a forthcoming publication (i.e. Chapters 7 and 8),166 presents 
the central ideas supporting my thesis that sustainable management of the sea constitutes 
a coherent body of jurisprudence.  This is where the heavy lifting in my jurisprudential 
ideas are set out.  My jurisprudential approach might be said to be grounded in the 
historical and philosophical foundations of sustainable management of the sea, including 
freedom of the sea, sovereignty, the nature of property, sustainable development, and the 
role of natural science in decision-making.  The different chapters are not stylistically 
written in the same way.  It will be evident to the reader that some chapters are clearly 
more descriptive of positive law, whereas others are more reliant on normative reasoning 
to bridge gaps and achieve coherency.  If a sliding scale were to be used, the chapters of 
this thesis might be categorised as follows: (a) mostly descriptive / partly normative 
(Chapters 1 and 5); descriptive and normative (Chapters 2, 3, 4 and 6); partly descriptive 
/ mostly normative (Chapter 7). 

I did not deliberately set out to circumvent one writing style through an aversion to formula.  
Rather, the areas of doctrine under inquiry (i.e. the discrete area of law), and the nature 
of the material informing that topic, differed to such an extent that I was required to 
commence my doctrinal research and analysis at different points of the descriptive and 
normative compass.  There is a large body of legislation, case law and textbook material 
concerning environmental law in New Zealand.  However, there is very little scholarly work 
which seeks to unify sustainable management under one coherent theory, let alone 
sustainable management of the marine environment.  My thesis seeks to describe and 
postulate a legal theory concerning an environmental principle cultivated in a common law 
jurisdiction.  And yet, that theory is premised on statutory goals and principles more 
familiar to continental civil law than the narrowly worded legislation traditionally favoured 
under common law jurisdictions.  Added to this equation is the fact that New Zealand laws 
concerning sustainable management of the sea are principally creatures of international 
law. Neither should one overlook recognition amongst contemporary jurists that the 
delineation between legal doctrine and legal theory is not always clear, or that many legal 
scholars in the twenty-first century tend to be jurisprudential magpies borrowing from all 

                                                            
164  See ‘Doctrine and theory: a collection of essays and the jurisprudential thesis’ under Part I.A. Introduction at 15. 
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the traditional schools of legal theory while neither acknowledging nor supporting one.  It 
is hardly surprising, in the circumstances, that the balance between descriptive and 
normative content within this thesis has differed according to the area of law under 
discussion. 

My thesis, as a single complete work, is comprised of: (a) an introduction - pending 
publication; (b) six published chapters on legal doctrine (law forming part of a larger body 
of law); and (c) a final chapter and conclusion - pending publication – setting forth the 
historical and theoretical arguments in support of my thesis.  Each chapter was written as 
a stand-alone publication, which means that there is some unavoidable repetition of key 
facts and information.  There is presently no single literary work that attempts to 
encapsulate, or even identify, all the principles discussed in this thesis as a coherent 
whole.  By way of example, there is little academic literature in New Zealand on the: (a) 
international origins of sustainable management as it applies to the sea; (b) relationship 
between sovereignty and coastal State rights and obligations; (c) common property nature 
of the territorial sea; or (d) the statutory allocation of proprietary interests within the marine 
environment.  Every chapter involves a separate line of research designed to analyse and 
explain the central concepts which have shaped the law concerning sustainable 
management of the sea in New Zealand.  The unique nature of this endeavour means that 
the thesis is more easily approached as a collection of essays, which are jurisprudentially 
distilled in Chapters 7 and 8. 

D LEGAL DOCTRINE: A COLLECTION OF ESSAYS 

My thesis is best approached as two bodies of work (see Introduction and 
Methodology).167  The first body of work sets out my published research into the legal 
doctrine which informs sustainable management of the sea legislation in New Zealand 
(i.e. Chapters 1 to 6).  The key doctrinal themes addressed in these six publications 
include the role of natural science, environmental effects, integrated management, 
sovereignty, property, and international rights and obligations.  These six publications (or 
collection of essays) and the concepts they address provide a doctrinal or empirical basis 
for my second body of work.  The second body of work, while laying down my 
jurisprudential thesis, remains unpublished (i.e. Chapters 7 and 8).  It is intended, as 
discussed, that my unpublished work will be published as a monograph.  It is important to 
note, in this respect, that Part I of my thesis will be rewritten as a series of introductory 
chapters to the central theoretical arguments laid out under Chapters 7 and 8.168  This 
means that Part I and Chapters 7 and 8 have been written in a manner that enables a 
reader to understand my jurisprudential thesis without having to read Chapters 1 to 6.  To 
that end, this part of my thesis has been written as an abridged overview of the central 
doctrinal ideas discussed under those chapters.  It is worth noting that this approach is 
not too dissimilar to those theses which provide an abstract for each chapter. In any event, 
the unpublished work in this thesis provides comprehensive references to the collection 
of essays under Chapters 1 to 6.  Accordingly, any reader who wishes to inquire as to the 

                                                            
167 See ‘Doctrine and theory: a collection of essays and the jurisprudential thesis’ under Part I.A. Introduction at 15; 

and ‘Application of doctrine and jurisprudence’ under Part I.C. Methodology at 30 to 31. 
168  See ‘Doctrine and theory: a collection of essays and the jurisprudential thesis’ under Part I.A. Introduction, above n 

81. 
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basis of any those assertions under Part I or Chapters 7 and 8 need only revert to the 
source of the reference or the entire publication.  Finally, for good measure, following my 
overview of Chapters 1 to 6, I summarise Chapter 7 to assist the reader navigate the 
relationship between my doctrinal research and jurisprudential thesis. 

Part II:  New Zealand:  Environmental Laws and Institutions 

Chapter 1 – New Zealand 

Chapter 1 provides an overview of New Zealand’s environmental laws and institutions.  
New Zealand is introduced as a Westminster-styled parliamentary democracy with 
executive, legislative and judicial branches of government.  Although its legal system 
derives from English common law, statute is the primary source of contemporary 
environmental law.  The parliamentary basis of environmental law means that it 
comfortably fits under the general heading of public law (or administrative law) in New 
Zealand.  Common law, in turn, is employed to assist with legislative interpretation or to 
bridge gaps where there are holes in legislation.  The principal environmental statute is 
the RMA.  The RMA’s overarching purpose, sustainable management, is intended to 
enable use and development where adverse effects on the environment are adequately 
avoided, remedied or mitigated.  Sustainable management is a neoliberal version of 
sustainable development.  It favours a light-handed or transactional approach to 
regulation, whereby activities are managed according to their effects.  It is theoretically 
unconcerned with the redistribution or allocation of resources.  Sustainable management 
applies to the use and development of natural resources within the terrestrial environment 
and territorial sea under the RMA, and the EEZ and continental shelf under the EEZ Act.  
The chief institutions responsible for administering sustainable management include the 
Ministry for the Environment (MfE), Environmental Protection Authority (EPA), local 
government and Environment Court.169 

Chapter 1 offers a broad description of environmental regulation of natural resources in 
New Zealand (including land, water, air, soil, minerals, energy and organisms)170.  All 
natural resources are (either directly or indirectly) subject to sustainable management 
under the RMA or EEZ Act.  The use and development of each resource is further 
governed by lower order regulations (incl. planning documents) tailored to achieve 
sustainable management of the resource’s unique characteristics and/or its surrounding 
environment.  Certain forms of resource use and development are subject to additional 
sectoral forms of legislation outside the scope of the RMA and the EEZ Act (e.g. the 
Fisheries Act and the Hazardous Substances and New Organisms Act 1996).  This makes 
it thematically possible to consider regulation in relation to legislative provision, resource 
type, or environment.  Chapter 1 approaches environmental legislation in New Zealand 
through a mixture of thematic approaches, as this was required by the publishers to enable 

                                                            
169  MfE is responsible for providing the government with policy and regulatory advice on the environment.  The EPA is 

an independent national body responsible for administering sustainable management decision-making on 
proposed works of national significance (incl. within the territorial sea) under the RMA and use and development 
under the EEZ Act.  The EPA’s decisions can be appealed on points of law to the High Court.  Local government is 
responsible for the day-to-day sustainable management of the territorial sea under the RMA.  Local government 
decisions can be appealed both substantively (i.e. evidentially) and on points of law to the Environment Court. 

170  See discussion on the definition of “natural resources” under the RMA and EEZ Act, above n 68. 
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comparative assessment of environment law between 26 different domestic jurisdictions. 

The principal headings under Chapter 1 that specifically touch on regulation of the marine 
environment include water,171 emergency response,172 natural resources,173 
environmental decision-making,174 trans-boundary pollution,175 and enforcement.176  
According to this approach, “water” includes an overview of the legislative framework for 
sustainable management of the sea under the RMA and EEZ Act.  “Emergency response” 
addresses New Zealand’s worst maritime environmental disaster, the grounding of the 
MV Rena within the territorial sea in 2011.  “Natural resources” are broadly examined in 
terms of the requirement for their integrated management, and the role of science in 
effects-based decision-making concerning resource use and development.  
“Environmental decision-making” includes an explanation of the role of public participation 
in sustainable management proceedings, the broad approach to legal standing, and the 
various avenues available for public appeal.  “Transboundary pollution” touches on New 
Zealand’s proactive role in international proceedings concerning the lawfulness of nuclear 
weapon testing in the Pacific.177  This is contrasted with the requirement for parliament to 
make express provision for international law under legislation before it has domestic force 
in New Zealand.  “Enforcement” provides a short precis on compliance and the penalties 
for offences under the RMA and EEZ Act.  In summary, Chapter 1 is a sketch-pad 
overview of environmental law in New Zealand designed to contextualise my thesis topic 
and answer some background questions about New Zealand’s environmental laws and 
institutions which might not otherwise be immediately apparent from the more specific 
essays under Chapters 2 to 6. 

Part III: Sustainable management of the territorial sea 

Chapter 2 – A Model for Integrated Coastal Management Legislation: A Principled 
Analysis of New Zealand’s Resource Management Act 1991 

Chapter 2 addresses New Zealand’s legislative approach to sustainable management in 
the territorial sea (“coastal marine area” under the RMA).178  It discusses the legislative 
and theoretical basis to environmental regulation of the territorial sea under the RMA, 
together with a normative argument as to why the RMA’s approach to “integrated coastal 
management” (ICM) might serve as a model for other jurisdictions seeking to integrate 
environmental decision-making in respect of their own coastal environments.  Chapter 2 
argues that population growth and sectoral approaches to regulation place pressure on 
the life-supporting capacity of marine ecosystems, increase opportunities for user conflict, 
and reduce our ability to comprehensively manage the impacts of different forms of use 
and development.  ICM is broadly defined as integration of marine environment sectors, 
government, planning and science.  Having considered ICM literature, Chapter 2 suggests 

                                                            
171  Makgill, R., ‘New Zealand’, above n 42, at 916 to 918 (Chapter 1, at 52 to 54). 
172  Makgill, R., ‘New Zealand’, above n 42, at 920 to 921 (Chapter 1, at 56 to 57). 
173  Makgill, R., ‘New Zealand’, above n 42, at 921 to 923 (Chapter 1, at 57 to 59). 
174  Makgill, R., ‘New Zealand’, above n 42, at 923 to 925 (Chapter 1, at 59 to 61). 
175  Makgill, R., ‘New Zealand’, above n 42, at 925 to 926 (Chapter 1, at 61 to 62). 
176  Makgill, R., ‘New Zealand’, above n 42, at 926 (Chapter 1, at 62). 
177  Nuclear Tests (New Zealand v. France), Judgment, I.C.J. Reports 1974, p. 457. 
178  RMA, s 2, above n 18, interpretation of “coastal marine area” as meaning the “territorial sea”. 
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that effective ICM legislation exhibits five key criteria including: (a) jurisdiction over the 
coastal environment; (b) integrated planning; (c) a consenting regime for use and 
development; (d) public participation, and (e) an informed decision-making process. 

Chapter 2 goes on to introduce sustainable management of the territorial sea under the 
RMA,179 and assess the RMA against the five criteria identified as central to effective ICM 
legislation.  “Jurisdiction” is satisfied through the RMA’s breadth of application (incl. land 
and sea) and catchment-based approach to the management of land and coastal 
resources.  It is contended that “integrated planning” is exhibited through the requirement 
for policies and plans to “achieve integrated management of the natural and physical 
resources of the whole region”,180 a cascading regime of planning documents, and an 
effects-based approach to environmental assessment.  The “consenting regime” is 
evidenced through the general presumption (or prohibition) against use or development 
unless consent is approved (or permitted under a regional plan).  “Public participation” is 
central to the planning and consenting philosophy of the RMA and regarded as a valuable 
mechanism for testing environmental claims made by the proponents of development.  All 
planning processes are accompanied by participatory rights, while the RMA favours public 
notification of applications to use and develop the territorial sea as a matter of public 
interest (incl. land-based activities which effect the marine environment).  Public 
notification affords all people with an opportunity to make submissions on a proposal and 
present evidence in support of their submissions (unless such submissions concern trade 
competition).  Public participation is augmented by rights of appeal to the specialist 
Environment Court and courts of higher jurisdiction.  Finally, it is argued that “informed 
decision-making” is prioritised through the effects-based approach to assessment under 
the RMA.  Public participation ensures a wide net is cast in terms of gathering information, 
while the role of scientific information is often pivotal to effects-based assessments of 
proposed forms of use and development.  It is not uncommon, in this respect, for decisions 
on social, cultural and economic evidence to be predicated to some degree on science-
based assessments of environmental effects. 

Part IV: Sovereignty and property within the territorial sea 

Chapters 3 and 4 address sovereignty, property interest, and customary right issues which 
inform sustainable management of the territorial sea under the RMA.  These issues are 
considered in the context of the territorial sea because: (a) it is sovereign territory, as 
opposed to territory over which New Zealand has sovereign rights; (b) there is a 
reasonable body of judicial jurisprudence concerning the interface between coastal 
permits (i.e. resource consents) and property rights under the RMA, whereas these issues 
have not been judicially considered under the more recent EEZ Act; and (c) the MCAA’s 
codification of public and customary rights is jurisdictionally limited to the territorial sea. 

                                                            
179  Key features of sustainable management are identified, including the: (a) enactment prior to Rio or ratification of 

the LOSC; (b) neoliberal effects-based approach; (c) second-tier principles of national importance (incl. 
preservation of the coastal environment and maintenance of public access under s 6(a) and (d) of the RMA); (d) 
jurisdiction over land and water to the outer boundary of the territorial sea; (e) cascading nature of planning 
documents and requirement for integrated management; and (f) more restrictive regime for use and development 
within the territorial sea (i.e. prohibition of use and development unless expressly permitted in plan or consent). 

180  RMA, s 30(1)(a). 
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Chapter 3 – Public Property and Private Use Rights: Exclusive Occupation of the 
Coastal Marine Area of New Zealand 

Chapter 3 addresses the national importance afforded to the territorial sea under the RMA 
(i.e. coastal marine area), and judicial decisions that have relied on property law to 
address gaps under the Act concerning competing claims to resources within the coastal 
marine area.  Chapter 3 commences with a discussion of the key jurisprudential schools 
of thought concerning property, and how those schools of thought have shaped 
contemporary theoretical and doctrinal approaches to property as a divisible “bundle of 
rights”.  The bundle of rights approach is employed later in the chapter to assess whether 
resource consents granted under the RMA (i.e. statutory rights) can be said to display any 
of the divisible features of property.  The discussion of natural law under this chapter is 
jurisprudentially apposite to the discussion of Hugo Grotius’ freedom-of-the-seas doctrine 
under Chapter 7.181  Grotius’ distinction between sea and land remained central to natural 
law conceptions of property up to, and beyond, John Locke’s agriculturalist argument that 
land could be appropriated and made private through labour.  This would suggest that 
Locke, despite his reputation as the father of liberalism, agreed with Grotius’s view that 
the ocean was common to “mankind” and exempt from the possibility of exclusive 
possession.182 

Chapter 3 moves from property theory to discussing legislative provision for public access 
to the territorial sea under the RMA as a matter of “national importance”.183  While a range 
of other matters are accorded national importance under the RMA,184 such as preservation 
of the coastal environment,185 the principle of public access has been the subject of 
considerable judicial jurisprudence.  There is an inherent tension between public access 
rights and proposals for private use and development within the territorial sea.  Similar 
tensions arise in relation to the other matters of national importance provided for under 
the RMA.  This means the discussion of public access under this chapter can conceptually 
serve as a proxy for the judicial treatment of those matters.  Public access, as a focus of 
study, has the added advantage as being derived from the same school of jurisprudence 
as Grotius’ freedom-of-the-seas doctrine (i.e. natural law).  This enables connections to 
be drawn between the theoretical origins of the territorial sea and the other maritime zones 
under the LOSC. 

Chapter 3 goes on to distinguish between the common law conception of sovereignty 
(imperium) and ownership (dominium) over the territorial sea.  This is the difference 
between the Crown’s legislative, judicial, and executive authority over the territorial sea, 
and the common law’s presumption that the Crown held ownership (proprietorial title) over 
the foreshore and seabed.  Crown ownership under English common law, in a form of 
trust for the benefit of the public, is compared with the public trust doctrine under American 
common law.  It is argued that, despite differing contemporary approaches to democracy 
and law, shared legal history and jurisprudence mean the foreshore and seabed are 

                                                            
181  Makgill, R., ‘The Law of the Sea and Sustainable Management’ (Chapter 7, at 279 to 290). 
182  Grotius H., The Free Sea, under ‘Introduction’ by Armitage, D., above n 1, at xvi and xvii. 
183  RMA, s 6(d). 
184  RMA, s 6(a) to (c) and (f) to (h). 
185  RMA, s 6(d). 

35



 

treated in much the same way between the two jurisdictions.  Both forms of common law 
concur that the foreshore and seabed can only be alienated in exceptional cases, and that 
the right of public access must be vigorously protected. 

Chapter 3 proceeds to explain that private use and development of the coastal marine 
area (i.e. territorial sea) is guided by a principle of prohibition under the RMA.  This means 
that use or development is prohibited unless expressly permitted in a planning document 
or resource consent (as discussed in Chapters 1 and 2).  The principle of prohibition has 
also been described as “a statutory presumption against wholesale use and 
development”.186  Prohibition similarly applies to any corollary rights of occupation, which 
may be sought to facilitate use and development of the costal marine area.  Occupation 
is conceptually the most commonly understood form of encroachment onto public land 
because it is self-evidentially contrary to the principle of public access.  Indeed, obtaining 
approval to occupy the coastal marine area is more difficult than obtaining rights of use 
and development.  Permission to occupy the coastal marine area affords rights to coastal 
marine space which otherwise reside with the public.  Private forms of occupation not only 
have the potential to infringe public interest, they preclude the ability of other potential 
resource users to occupy that coastal space. 

Chapter 3 finishes by considering the nature of occupation rights in the coastal marine 
area and whether they have any of the divisible characteristics of property identified in the 
“bundle of rights” theory.  It is argued, despite express provision under the RMA that 
consents are neither real nor personal property, a consent permitting coastal occupation 
(i.e. a coastal permit) confers a number of the “incidents of ownership” found under the 
“bundle of rights” approach.  This includes the ability to exclude, possess, use or transfer 
coastal occupation permits.  Although these rights do not amount to full ownership, they 
do represent an interest in property.  On the other hand, such rights are conferred subject 
to the sustainable management purpose of the RMA, which imposes obligations on permit 
holders to ensure that effects-based conditions are fulfilled.  Failure to comply with these 
conditions can result in enforcement action and ultimately revocation of the rights 
conferred under the permit.  It is contended that occupation is neither a pure property nor 
statutory form of right. Rather, it is suggested occupation of the coastal marine area 
confers a new kind of entitlement, which may be considered from an academic perspective 
to be a hybrid right composed of statutory and property interests in a public resource. 

Chapter 4 – Feeling Left Out at Sea? Navigating No Ownership, Customary Rights and 
Resource Management 

Chapter 4 was written as a follow-up essay to Chapter 3, as the enactment of the MCAA 
divested the Crown of ownership of the foreshore and seabed and created a range of new 
statutory interests in the territorial sea through the codification of common law and 
customary (indigenous) rights.  Chapter 4 begins by providing some background to the 
enactment of the MCAA, including the finding in Attorney-General v Ngāti Apa187 that it 
was possible to recognise claims to customary title over the foreshore and seabed and 
the Labour Government’s (1999 to 2008) subsequent enactment of the deeply divisive 

                                                            
186  Golden Bay Marine Farmers v Tasman District Council, (2001) W 42/2001 (EC), at 47. 
187  Attorney-General v Ngāti Apa [2003] 3 NZLR 643 (CA). 
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Foreshore and Seabed Act 2004.  This Act sought to nullify the Ngāti Apa decision by 
vesting title to (ownership of) the seabed in the Crown.  It led to widespread Māori protest 
against the removal of their ability to judicially test their claims to ownership and customary 
use rights.  The MCAA sought to depoliticise the issue of ownership by statutorily 
according the foreshore and seabed of the territorial sea with special status as the 
“common marine and coastal area”.188  This effectively rendered the foreshore and seabed 
common property incapable of ownership by the Crown or any other person. 

The balance of Chapter 4 is given to examining customary rights and their codification 
under the MCAA.  The principal rights codified under the MCAA include Protected 
Customary Rights (usufructuary in nature) and Customary Marine Title (a form of 
ownership).  The test for recognition of Customary Marine Title under the MCAA includes 
“exclusive use and occupation” of the area since 1840 (i.e. the date of the Treaty of 
Waitangi) without substantial interruption.  Policy advice prepared for the National 
Government (2008 to 2017) during the passage of the MCAA indicates that this test is 
based on the decision of the Supreme Court of Canada in Dalgamuukw v British 
Columbia.189  The Supreme Court found that a substantial connection with the intention 
and capacity to retain exclusive control may be sufficient to demonstrate exclusive use 
and occupation.  The Court also allowed for the possibility of shared exclusive use and 
occupation.  In Re Tipene,190 the only decision to date under the MCAA, the High Court 
was asked to consider a claim over a particularly isolated marine area.  Drawing on 
Canadian case law, the High Court found that “remoteness, the environment and changes 
in technology are all relevant when considering notions of occupation, use and continuity. 
These may explain periods of no or occasional use while nevertheless maintaining a 
connection to the land.”191  There are 202 applications for marine and coastal recognition 
orders before the High Court.192  Those applications stretch the length of New Zealand, 
with many overlapping claims in highly populated coastal areas.  It may be in these cases 
that Re Tipene is considered to turn on its facts, and the wider more inclusive approach 
taken in the Dalgamuukw decision is considered more apposite. 

Part V: Sovereign rights and obligations within the exclusive economic zone and 
continental shelf 

Chapters 5 and 6 address New Zealand’s approach to coastal State rights and obligations 
in respect of the EEZ and the continental shelf under the LOSC.  New Zealand’s Ministry 
of Foreign Affairs and Trade’s legal division would have been the source of legal advice 
on these issues to MfE and the National Government (2008 to 2017) during the passage 
of the EEZ Act.  New Zealand has a history of involvement in international proceedings 
concerning law of the sea matters.193  It is somewhat incongruous, given the level of 
expertise available to the executive-branch of government, that there was no real attempt 
                                                            
188  MCAA, s 11. 
189  Dalgamuukw v British Columbia [1997] 3 SCR 1010 (SC). 
190  Re Tipene [2016] NZHC 3199 (HC). 
191  Re Tipene [2016] NZHC 3199 (HC), at paragraph [149]. 
192  New Zealand High Court, <http://www.courtsofnz.govt.nz/the-courts/high-court/high-court-lists/marine-and-coastal-

area-takutai-moana-act-2011-applications-for-recognition-orders> accessed 7 March 2018. 
193  Whaling in the Antarctic (Australia v. Japan: New Zealand intervening), Judgment, I.C.J. Reports 2014, p. 226; 

International Tribunal for the Law of the Sea, Southern Bluefin Tuna (New Zealand v Japan; Australia v Japan), 
Provisional Measures Order (27 August 1999). 
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to inform the public on the nature of New Zealand’s international rights or obligations within 
the EEZ during the passage of the EEZ Bill.  It is acknowledged that the Government was 
not silent as to New Zealand’s obligations under the LOSC, but publicly available 
information tended to favour assertions of compliance with international obligations rather 
than offer any meaningful explanation as to the nature of those obligations or why 
compliance was assumed.194 

The lack of public discourse on these matters during the formulation of the EEZ Act is in 
stark contrast with the substantive debate concerning sustainable development and 
sustainable management during the passage of the RMA (discussed in Chapter 7).  The 
Government’s muted approach may have been influenced, to some degree, by a politically 
unpopular desire to augment economic growth through the development of mineral and 
hydrocarbon resources thought to be located within New Zealand’s EEZ and continental 
shelf.195  That said, even democratically elected governments are rarely reputed for their 
willingness to share the advice of their senior officials.  It is generally the role of civil 
society, including academics, lawyers and the press, to hold those in office accountable 
by encouraging transparency and contributing to public debate.  Nevertheless, despite 
New Zealand’s reputation as an innovator of environmental law and policy196 there is an 
absence of substantive literature in New Zealand concerning the interface between 
international law and domestic implementation.  It is against this background that Chapters 
5 and 6 of my thesis were written. 

Chapter 5 – The Exclusive Economic Zone and Continental Shelf (Environmental 
Effects) Bill 2011 

Chapter 5 was written during the passage of the EEZ Bill through Parliament, with the 
intention of signalling that New Zealand’s interests in the EEZ are derived from, and 
subject to, the LOSC.  Most legal comment up until that point had been generated by 
corporate law firms seeking to promote the interests of their sectoral clients (e.g. the 
mining industry).  It is perhaps more surprising that non-governmental organisations did 
not make more of New Zealand’s rights and obligations under the LOSC.  In any event, 
the national debate, up until Chapter 5, had been split down the usual lines of those 
favouring more flexibility for development and those seeking to place high environmental 
thresholds on development.  Chapter 5 provides a precis of New Zealand’s rights and 
obligations in respect of the EEZ under the LOSC.  It goes on to point out that the original 

                                                            
194  Beehive, Amy Adams, Minister for Environment, Feedback sought on Exclusive Economic Zone regulations, 22 

May 2012, <https://www.beehive.govt.nz/release/feedback-sought-exclusive-economic-zone-regulations>.  “The 
Bill, which is consistent with New Zealand’s international obligations under the United Nations Convention on the 
Law of the Sea, sets up a consenting regime for the EEZ and continental shelf that will improve New Zealand’s 
environmental system and reputation for environmentally-sound business practices.” 

195  Beehive, Gerry Brownlee, Minister Energy and Resources, Important facts about petroleum exploration, 29 June 
2010, <https://www.beehive.govt.nz/release/important-facts-about-petroleum-exploration> accessed 1 March 
2018.  “This government has a policy of advancing the exploration and production of nationalised resources in the 
public interest.  Oil was New Zealand’s fourth largest export earner in 2009 and third largest in 2008.”; and 
Beehive, Steve Joyce, Minister of Economic Development, Address to the Downstream Energy Conference, 6 
March 2014, <https://www.beehive.govt.nz/speech/address-downstream-energy-conference> accessed 1 March 
2018.  “This Government has always believed that New Zealand should responsibly develop its abundant natural 
resources for the benefit on all New Zealanders.  We have a rich endowment of minerals spread right across 
country.  Our petroleum resources are potentially immense … Development of our energy resources has huge 
potential for our regions.” 

196  Makgill, R., ‘The Law of the Sea and Sustainable Management’ (Chapter 7, at 264 to 265). 
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wording of the purpose of the Bill, while undefined at that time, reflected the definition of 
“sustainable development” under customary international law.  The government had 
suggested that the wording would enable decision-makers to balance economic 
development and environmental protection.197  Putting aside concerns as to how a 
decision-maker would ever be able to make a qualitative decision as how to balance 
economic and environmental considerations, the article focuses on the meaning of the 
Bill’s purpose under international law, and the desirability of integrating “sustainable 
management” between the territorial sea and the EEZ. 

In terms of international law, the originally proposed purpose of the EEZ Bill flew in the 
face of New Zealand’s neoliberal effects-based approach to sustainable management.  A 
conservative centre-right government, with the intention of balancing protection against 
economic growth, stood on the precipice of introducing a legislative provision that could 
be interpreted as enabling social engineering through redistribution and allocation of 
resources.  However, it was also possible that the purpose could have been interpreted, 
in line with parliamentary intent, as favouring economic development in some 
circumstances over environmental protection.  Although judicial interpretation of 
sustainable management in New Zealand has swung between balancing and 
environmental bottom line approaches, the balancing approach has always been applied 
in terms of scale.  While this has meant a proposal with significant economic benefits and 
relatively minor adverse effects could be approved, it is a far stretch from seeking to bluntly 
balance economic benefits against environmental damage. 

The thrust of Chapter 5, therefore, was to establish an argument for making sustainable 
management the purpose of the Bill.  This approach was taken conscious of the fact that 
the Government would not wish to introduce the possibility of compromising its economic 
agenda through unintended interpretative approaches as to the proposed legislation’s 
purpose.  The principle of “integrated management”, with reference to Chapter 2, is used 
to support the assertion that the same legislative purpose should be applied as between 
the territorial sea and the EEZ (and continental shelf).  An economic case is made for 
integrated management with the contention that a new undefined purpose risked 
regulatory uncertainty, increased costs, and the likelihood of legal dispute.  In short, 
regulatory uncertainty would make New Zealand’s EEZ a less attractive prospect for 
economic investment by potential developers.  The arguments presented in favour of 
sustainable management ultimately concern the preservation of New Zealand’s integrated 
and effects-based approach to the marine environment together with a quarter-century of 
judicial jurisprudence concerning sustainable management.  The Minister for the 
Environment subsequently announced, prior to the final reading of the Bill, that the 
Government had listened to submitters and stakeholders and the purpose of the Bill would 
be changed to sustainable management.198 

                                                            
197  Beehive, Amy Adams, Minister for Environment, Navy League of New Zealand Oceans Policy Conference, 24 May 

2012, <https://www.beehive.govt.nz/speech/navy-league-new-zealand-oceans-policy-conference> accessed 1 
March 2018.  “The purpose of the EEZ Bill is to balance economic development with environmental protection.” 

198  Beehive, Amy Adams, Minister for Environment, Government announces proposed changes to EEZ Bill, 7 August 
2012, <https://www.beehive.govt.nz/release/government-announces-proposed-changes-eez-bill> accessed 1 
March 2018. 
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Chapter 6 – Deep Seabed Mining: Key Obligations in the Emerging Regulation of 
Exploration and Development in the Pacific 

Chapter 6 was written to assess New Zealand’s approach to seabed mining under the 
EEZ Act, and the regulatory approach of other coastal States in the Pacific, following the 
Seabed Mining Advisory Opinion.199  I had appeared as legal counsel in these 
proceedings and subsequently advised New Zealand’s EPA, the Secretariat of the Pacific 
Community, and Pacific Island States on proposed approaches to environmental 
regulation of their EEZs and the Area.  Legislation invariably involves a mixture of different 
legal, political, and policy considerations.  A principal reason for this thesis is the sparsity 
of academic literature concerning the interface between international law and domestic 
legislation in New Zealand.  Seabed mining offered a lens through which to assess key 
obligations under the LOSC and the measures taken to implement those obligations 
through the passage of, and subsequent decisions under, the EEZ Act. 

The relationship between sustainable management as the legislative purpose and 
secondary principles for achieving that purpose is integral to the regime established under 
the RMA.  Chapter 6 was initially intended to include a section setting out an argument 
that a similar relationship exists between sustainable development and the “direct 
obligations” identified under the Advisory Opinion.  The publisher’s word limit meant that 
there was not enough space to address that issue here.  Nevertheless, Chapter 6 was 
written against the view that it is clear from the Rio Declaration and Agenda 21 that 
environmental protection and development is achieved through sustainable development, 
and that all other principles are intended to facilitate the achievement of this purpose.  In 
line with this interpretive approach, the direct obligations identified in the Advisory Opinion 
are regarded as second-tier principles whose regulatory function is to achieve sustainable 
development.  This argument is addressed under Chapter 7.200 

Chapter 6 contends that the key “direct obligations” arising out of the general obligation of 
“due diligence” include the precautionary approach, best environmental practice and 
environmental impact assessment.  It is suggested that State liability (responsibility) for 
failing to comply with these obligations extends to both the Area and coastal State EEZs.  
Each of the direct obligations identified is discussed in view of the Advisory Opinion’s 
findings and their separate regulatory function.  As is the case with most literature on the 
Advisory Opinion, special attention is paid to the finding that there is a trend towards 
making the precautionary approach part of customary international law.  This is because 
lack of knowledge concerning the potential impacts of activities is not a sectoral issue 
limited to seabed mining.  Rather, it is the fulcrum for any decisions concerning 
sustainable development of the marine environment given the paucity of scientific 
information that presently exists concerning the biophysical nature of deep-water 
receiving environments.  Regional and coastal State “measures” taken to regulate seabed 
mining in the Pacific are assessed as being generally compliant with the Advisory 
Opinion’s key obligations.  However, these regimes, in line with European Union funding 

                                                            
199  Seabed Disputes Chamber of the International Tribunal for the Law of the Sea Responsibilities and Obligations of 

States Sponsoring Persons and Entities with Respect to Activities in the Area (Advisory Opinion) (1 February 
2011). 

200  Makgill, R., ‘The Law of the Sea and Sustainable Management’ (Chapter 7, at 256 to 257). 
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guidelines, only address seabed mining,201 perpetuating a sectoral approach to Pacific 
Island regulation of their marine environments. 

Specific attention is afforded to the EEZ Act with a view to addressing the gap in academic 
literature between New Zealand’s international obligations and domestic implementation.  
The first point worth noting is the non-sectoral nature of the EEZ Act.  The New Zealand 
legislation has general jurisdiction over the effects of all activities within the EEZ, except 
for fisheries.  In any event, provision is made for the jurisdictional interface between the 
EEZ Act, Fisheries Act and RMA.  Pacific Island States’ legislation for the marine 
environment, by comparison, tends to be piecemeal and poorly integrated.  Furthermore, 
the EEZ Act’s sustainable management framework is assessed as making strong 
provision for the Advisory Opinion’s direct obligations.  There had been two publicly 
notified applications for seabed mining at the time of the publication of Chapter 6.  The 
Trans-Tasman Resources decision involved an application to mine 50,0000 tonnes of iron 
ore per annum within the South Taranaki Bight,202 while the Chatham Rock Phosphate 
decision203 concerned an application to mine phosphate off the Chatham Rise plateau for 
use in fertiliser production.  The EPA, applying the precautionary approach, declined both 
applications due to inadequate information and uncertainty concerning the nature of the 
receiving environment and potential adverse effects.  As discussed in Chapter 7, the 
EPA’s seabed mining decisions have attracted considerable interest in international 
literature due to their doctrinal value.204  However, this literature is largely focused on 
seabed mining as the subject du jour and does not meaningfully add to New Zealand’s 
sustainable management jurisprudence.  Chapter 6 concludes that both EPA decisions 
appropriately applied a precautionary approach in declining the respective applications for 
seabed mining, and, considering the paucity of strong baseline information, the EEZ Act 
(at that time) could be said to be effectively fulfilling the function it was intended to serve. 

Part VI: Sustainable management history and jurisprudence 

Chapter 7 – The Law of the Sea and Sustainable Management 

The first six essays were approached “from the ground up” as there was no academic 
literature (at the time) seeking to provide a descriptive and normative account of the 
various strands of legal doctrine informing sustainable management of the sea.  Chapters 
1 to 4 set the foundations for a jurisprudential consideration of the discrete areas of law 
comprising sustainable management of territorial sea including ICM, sovereignty and 
property, and codification of common law and customary rights.  International law is 
primarily discussed, under these chapters, as a background to the exercise of sovereign 
jurisdiction by coastal States over the territorial sea.  Chapters 5 and 6, on the other hand, 
engage more directly with international law in order to describe and analyse coastal State 
rights and obligations over the EEZ and continental shelf.  Chapter 7, in turn, seeks to 

                                                            
201  Pacific Community (SPC) - European Union (EU) Deep Sea Minerals (DSM) Project. 
202  Trans-Tasman Resources Ltd Marine Consent Decision, Environmental Protection Authority, dated 17 June 2014. 
203  Decision on Marine Consent Application by Chatham Rock Phosphate Limited, Application Ref: EEZ000006, 

Environmental Protection Authority, 10 February 2015. 
204  I refer to doctrinal value according to its European meaning, instead of precedent, acknowledging that EPA 

decisions are quasi-judicial in nature with no binding legal effect on future EPA decisions let alone decisions made 
within other domestic jurisdictions or under international law. 
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advance my thesis that the areas of doctrine discussed under the first six essays can be 
unified under a coherent legal theory concerning sustainable management of the sea. 

Chapter 7 is, thus, a distillation of the key ideas discussed in the first six essays, and the 
backbone to my argument that sustainable management of the sea environment 
constitutes a body of jurisprudence.  It examines the origins of coastal State jurisdiction 
following World War II as a response to the encroachment of foreign vessels within coastal 
areas, and the international community’s eventual agreement to the extension of 
jurisdiction through UNCLOS I and III.  Chapter 7 highlights the fact that New Zealand is 
near the top of a small group of countries who made enormous gains from extended 
coastal State jurisdiction through agreement to the LOSC.  The concept of creeping State 
jurisdiction is, in turn, considered against Arvid Pardo’s call for the seabed to be declared 
the “common heritage of mankind”.  It is argued that, despite their disparate foundations, 
the notions of coastal State jurisdiction and common heritage laid the pathway for 
contemporary international norms concerning protection and development of the marine 
environment.  It is contended that the environmental foundations laid during UNCLOS III 
helped shape the formulation of sustainable development as a soft principle of 
international law under the Brundtland Report.  Sustainable development, subsequently, 
emerged as the highest order environmental principle of international environmental law.  
Its overall goal is to balance development with protection in order to avoid compromising 
the needs of future generations.  It is supported by several second-tier principles which 
are intended to facilitate the achievement that goal (e.g. environmental impact 
assessment and the precautionary approach). 

Chapter 7 goes on to discuss New Zealand’s transition from social-welfare State to free-
market economy, and the significant role neoliberal theory played in shaping its response 
to sustainable development.  Sustainable management is shown as having been intended 
to provide a break away from prescriptive forms of regulation.  The sectoral regulation of 
activities was replaced by an effects-based regime focused on environmental thresholds.  
The chapter discusses debate between a “balanced” and “bottom-line” approach to 
sustainable management.  The latter found favour with the New Zealand Supreme Court, 
in two ground-breaking decisions concerning the marine environment, nearly a quarter-
century after sustainable management’s first enactment under the RMA.  Chapter 7 
concludes with a discussion of the historical and jurisprudential foundations of the law of 
the sea.  Grotius and Selden’s respective ideas of mare liberum and mare clausum are 
considered in terms of how they influenced law of the sea doctrine and State practice 
between the seventeenth century and codification of the law of the sea under the LOSC 
in the late twentieth century.  Links are drawn between Grotius’ natural law theory of the 
commons, Pardo’s common heritage principle, equitable treatment of present and future 
generations, and international consensus that sustainable development should function 
as the overarching normative goal for use and protection of the environment.  These 
historical and jurisprudential considerations are then used to set out a sustainable 
management of the sea legal theory.  This includes a systematic discussion of how the 
key doctrinal ideas identified in Chapters 1 to 6 cascade away from sustainable 
management in a manner reflecting its natural law heritage. 
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C H A P T E R  4 6

New Zealand

ROBERT MAKGILL*

I. Overview and Structure
New Zealand (Aotearoa) is an archipelago located in the Southern Pacific 
Ocean southeast of Australia. The two main islands are the North Island (Te 
Ika a Maui) and the South Island (Pounamu). These islands are over 1,600 
km in length,1 and characterized by an extraordinarily varied landscape. 
New Zealand’s total land area is 268,670 square kilometers (km),2 making it 
about the size of the state of Colorado.3 Its coastline measures 18,000 km4 
and its territorial waters encompass 16.3 million hectares.5 The country’s 
exclusive economic zone (EEZ) is the fourth largest in the world, with an 
area about 15 times that of its land mass (or 5.7 percent of the world’s EEZ).6 
Close proximity to the coastline and a vast ocean jurisdiction means that the 
coastal environment plays an important role in New Zealand’s culture and 
economy, while a relatively small population (4,451,052)7 means that exports 
of natural resources account for a large proportion of gross domestic prod-
uct.8 New Zealand’s principal industries are agriculture, horticulture, fish-
ing, forestry, and mining, which make up about half of the country’s exports.9 
Major sources of environmental pressure include agriculture, transport, tour-
ism, and energy production and consumption.10

New Zealand is a Westminster-styled parliamentary democracy.11 The 
Crown12 is the foundation of the executive, legislative, and judicial branches 
of government.13 The Crown does not, however, participate in the legislative 
process save for granting assent to bills passed by Parliament to be enacted 
into law. The political party (or coalition) with an elected majority of seats in 
Parliament forms the government. The government is controlled by a prime 
minister and his/her cabinet. The cabinet is responsible for deciding key 
government policy and actions. New Zealand’s reliance on natural resources 
means that the management of natural resources is a principal focus of envi-
ronmental policy (irrespective of which political party controls the govern-
ment at a given moment).14

*The author would like to thank Susann Kerstan, an intern at the New Zealand Center for 
Environmental Law, Auckland University, for her assistance in writing this chapter.
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New Zealand’s legal system finds its roots in the English common law 
tradition. Subsequently, it does not have a written constitution and is formed 
by two main sources of law: statutory law (or legislation) made by Parlia-
ment and common law developed by judges through decisions of courts. 
Environmental law in New Zealand is principally administered through 
public law,15 and is therefore composed of a comprehensive set of statutes 
that codify environmental rights and duties. The country’s environmental 
common law is composed of the decisions of its judiciary and the judiciary 
of other commonwealth courts where relevant (especially that of the United 
Kingdom, Australia, and Canada). Although common law is typically 
thought of as precedent formed in the absence of statute, it is important to 
note that most of New Zealand’s existing environmental precedent is 
founded on the interpretation and application of environmental statutes. As 
environmental law has an administrative tradition in New Zealand, public 
statutes do not always satisfactorily address issues of private liability (i.e., 
liability to private parties as opposed to the Crown,16 which acts on behalf of 
the public). This means that parties must resort to common law remedies for 
environmental damage where statutes fail to remedy or mitigate the private 
cost of an act causing environmental harm.17

The Resource Management Act 1991 (RMA) is the principal overarching stat-
ute for managing natural and physical resources. It is important to note that 
this excludes the allocation of minerals and hydrocarbons (i.e., gas and oil), 
and all fishing activities (including protection of areas from fishing activi-
ties). However, the RMA does address the effects of mining activities and of 
facilities and infrastructure associated with fishing.18 Enacted before the Rio 
Earth Summit, the government drew on the Brundtland Report’s19 treatment 
of sustainable development to shape the purpose of the RMA. The fact that 
the RMA introduced the concept of sustainability into domestic legislation 
facilitated New Zealand’s rapid signing of Agenda 21,20 and the subsequent 
ratification of two international environmental agreements and the U.N. 
Convention on the Law of the Sea (UNCLOS), which includes extensive 
environmental provisions.21

Sustainable development is defined under the Brundtland Report as 
“development that meets the needs of the present without compromising the 
ability of future generations to meet their own needs.”22 The concept of 
“needs” under the report pays particular attention to the needs of the poor, to 
which the report suggests overriding priority should be given.23 To this extent, 
sustainable development “implies a concern for social equity,” and can be 
said to seek to redress imbalances in resource allocation.24 In context, the pur-
pose of section 5 under the RMA is deliberately based on sustainable manage-
ment rather than sustainable development. It does not seek to regulate social 
equity. It does not seek to redistribute wealth, and it does not seek to equitably 
allocate rights to development. It is effectively a form of development control 
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and regulation. Accordingly, the Environment Court observed in Marlborough 
Ridge Ltd v Marlborough District Council that

We question whether it is the role of this Court to make judgements 
about social, economic or cultural wellbeing (as opposed to creating cir-
cumstances which enable that wellbeing to be created by people and 
communities) . . . Our role as we perceive it under s5 is to enable people 
to provide for that wellbeing. In other words, the scheme is to provide 
the ‘environment’ or conditions in which people can provide for their 
wellbeing.25

The RMA was conceived as a framework for integrating and rationaliz-
ing environmental management generally. To those ends it repealed or modi-
fied 59 statutes and modified 50 regulations. These acts often provided 
similar administrative powers and functions to authorities that had quite 
separate responsibilities in relation to the management of the same natural 
and physical resources. Past environmental regulation had proceeded on an 
ad hoc basis whereby different aspects of development had been controlled 
in isolation. The Honorable Simon Upton, minister for environment, in his 
third reading of the bill that was ultimately enacted, stated:

The current law allows—indeed encourages—almost limitless interven-
tion for a host of environmental and socio economic reasons. That has 
resulted in a plethora of rules and other ad hoc interventions that are 
intended to achieve multiple and often conflicting objectives. In many 
instances they achieve few clear objectives, but they impose enormous 
costs on development of any kind.

In addition there was a multiplicity of legislative acts and control 
authorities relevant to any proposal. The duplications, overlaps, delays, 
and costs resulted in the call for an integrated and streamlined statute 
with a clear purpose and focus.26

Accordingly, the architects of the RMA sought to replace the existing leg-
islation with a single statute, which provided for the integrated reform of 
regulatory environmental powers.27 To a large extent, the act is the child of 
the neoliberal ideology that swept across New Zealand in the 1980s. It 
focuses on the effects of activities rather than the activities themselves. 
Rather than have central government direct where and what type of devel-
opment should take place, it relies on the market to efficiently decide the 
most appropriate uses of resources. Using economic terminology, the intent 
of the act is to encourage the internalization of externalities. Consistent with 
this neoliberal approach, the purpose of the RMA is intended to enable activi-
ties that promote people’s well-being while creating an obligation to deal 
with the adverse effects of those activities on the environment. A person’s 
use of their land can only be restricted if it breaches the requirements set out 
in the RMA or contravenes a rule in a regional or district plan, in which case 
a resource consent is required. This approach is often referred to as the 
“enabling purpose” of the RMA.28
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Nevertheless, the enabling purpose of the RMA must be balanced with 
environmental considerations. Accordingly, the sustainable management 
purpose is only achieved if the social, economic, and cultural well-being 
generated by an activity is acceptable in terms of the scale and significance 
of its adverse effects on the environment. This effectively requires an assess-
ment of environmental effects (AEE)29 to be carried out for all activities, and 
the RMA provides clear guidance on the aspects that must be included in 
such assessments. All decision making under the RMA is subsidiary to and 
must achieve the purpose of sustainable management.30

Part II of the RMA supports section 5 by providing guiding principles 
and therefore lists “matters of national importance”31 and “other matters.”32 
Furthermore, section 8 mirrors another specialty of New Zealand’s legal sys-
tem: the coexistence of the Crown in New Zealand and Maori as the indig-
enous people, where the Treaty of Waitangi (Te Tiriti o Waitangi) signed in 
1840 guides the relationship between the aforementioned as treaty partners. 
The principles of the constitutional document, like good faith, partnership, 
and active protection, aim to protect a living Maori culture as well as confer-
ring the right to govern to the Crown in the interest of all inhabitants. Against 
this backdrop, section 8 requires all persons exercising functions and powers 
under the act to take into account the principles of the treaty.33

The RMA, with sustainable management at its core, is the centerpiece of 
New Zealand’s system of environmental legislation for land and sea out to 
the 12 nautical mile (nm) territorial sea boundary. Its implementation of the 
principle of sustainability and integrated management means that over 20 
years since its enactment, it is still regarded as one of the most progressive 
environmental statutes in the world.34 Although the RMA has broad applica-
tion, it is supplemented by a number of other key environmental statutes, 
including the Exclusive Economic Zone and Continental Shelf (Environmen-
tal Effects) Act 2012 (EEZ Act), the Marine and Coastal Area (Takutai Moana) 
Act 2011 (MCAA), the Climate Change Response Act 2002 (CCRA), and the 
Hazardous Substances and New Organisms Act 1996 (HSNO). These acts are 
discussed in more detail later in this chapter.

The principal government department responsible for the general manage-
ment, protection, and preservation of the environment is the Ministry of 
Environment (MfE).35 The department was established under the Environ-
ment Act in 1986. Its current responsibilities include administration of the 
RMA, EEZ Act, HSNO Act, Climate Change Response Act, and Environmen-
tal Protection Authority Act 2011 (EPA Act). MfE’s primary function is to 
advise the environment minister on all aspects of environmental administra-
tion, including such things as policy, significant impacts of proposals, and 
ways to ensure effective public participation in decision making.36 Addition-
ally, it provides the government, its departments, and other public authori-
ties with advice on numerous matters such as the effect of other legislation 
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and procedures for environmental impact assessments. To fulfill its consulta-
tive role, it obtains information and conducts and supervises research. 
Another aspect of the ministry’s work consists of the provision and distribu-
tion of information and services to stimulate environmental policies like 
effective public participation in planning. Furthermore, it has primary 
responsibility for ongoing reforms and amendments to the RMA, and other 
environmental legislation. It also has powers to prepare national policy state-
ments (NPS),37 recommend preparation of national environmental standards 
(NES),38 and direct local authorities to carry our reviews of their environ-
mental planning documents that have been prepared under the RMA.39

The Environmental Protection Authority (EPA) was established as a new 
stand-alone entity by the EPA Act in May 2011. The EPA is intended to 
strengthen national environmental regulatory functions previously spread 
across a number of ministries (government departments). MfE will continue 
to lead the development of national policy, whereas the EPA will effectively 
become the national regulator responsible for administration of legislation 
and related operational matters. The EPA’s main functions include process-
ing proposals of national significance under the RMA, administering and 
regulating activities in the EEZ and continental shelf under the EEZ Act, 
performing regulatory functions under the HSNO Act, and administering 
the Emissions Trading Scheme and Registry under the Climate Change 
Response Act. The EPA functions as an advisor to the environment minister 
on issues arising out of its duties under the EPA Act and other environmen-
tal legislation. The EPA is also required, at the request of the minister, “to 
contribute to and co-operate with international forums and carry out inter-
national obligations related to its functions under an environmental Act.”40

Whereas the central government is responsible for issuing national 
guidelines to direct the formulation of regional and district plans, local gov-
ernment (regional councils and territorial authorities) are where the prover-
bial rubber meets the road under the RMA. Regional and district plans make 
provision for, among other things, objectives, policies, and rules concerning 
activities that are not otherwise permitted as of right under the RMA. The 
primary function of regional councils41 is the integrated management of nat-
ural and physical resources.42 They are obliged at all times to have one 
regional policy statement that provides an overview of regional resource 
management issues, and policies and methods for achieving integrated man-
agement of the region’s natural and physical resources.43 Although only 
regional coastal plans are compulsory, in practice regional councils will have 
a number of regional plans in place to provide rules for giving effect to mat-
ters over which regional councils have responsibility.44 Territorial authorities 
(district and city councils) have responsibility for the integrated management 
of land use, development, and protection.45 Every territorial authority is 
required to have a district plan in order to carry out these functions. District 
plans must give effect to regional policy statements and plans.46 In addition 
to the aforementioned policy and planning functions, regional councils and 
territorial authorities are also responsible for processing consent applications 
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for activities that are not permitted, monitoring of compliance, and enforce-
ment for noncompliance.

The Judicature Act 1908 and the District Courts Act 1947 define the area of 
jurisdiction for each court within New Zealand’s hierarchical court system.47 
The Supreme Court is at the top of the hierarchy, followed in descending 
order by the Court of Appeal, the High Court, and the district courts. This 
system of inferior and superior courts allows the right of appeal to a higher 
court. According to the common law tradition, a decision of a higher court 
is binding on lower courts. This follows the rule of precedent, where similar 
cases are generally decided in the same way, and which is intended to 
ensure consistency and certainty in juridical decision making. A unique fea-
ture of the New Zealand judiciary is the Environment Court.48 Its status is 
equivalent to that of a district court in New Zealand, or comparatively an 
intermediary between U.S. federal district courts and a U.S. circuit court of 
appeals.

Formerly called the Planning Tribunal, and established under the 
Resource Management Amendment Act 1996, the Environment Court has 
jurisdiction over a number of environmental statutes.49 The bulk of cases 
that are appealed to the Environment Court arise out of public law litigation 
under the RMA. For example, the court hears appeals relating to the content 
of regional and district policy statements and plans, public works, resource 
and subdivisions consent applications, and abatement notices and enforce-
ment orders. The Environment Court hears matters on a de novo basis, 
which means that fresh evidence may be given and new factual material 
examined. An Environment Court judge generally sits with two commission-
ers who are experts in the field of environmental management or engineer-
ing. Experts providing evidence on behalf of litigant parties have a duty to 
provide any opinions objectively and impartially. Experts are expected to 
caucus prior to a hearing in order to narrow the factual matters under dis-
pute. The court may also appoint its own experts where there is insufficient 
evidence before it on a certain matter. As a result, the court has the ability to 
make sophisticated decisions often in the face of complex scientific data. 
Appeals of Environment Court decisions may only be taken on points of 
law. In effect, the Environment Court is the last opportunity to challenge 
questions of fact.

The purpose of RMA under section 5 is “to promote the sustainable manage-
ment of natural and physical resources.” Natural and physical resources are 
defined under section 2 of the act to include air. Section 5(2)(3) requires that 
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adverse effects of activities on the environment (e.g., air) must be remedied, 
mitigated, or avoided. Accordingly, section 15 creates a presumption that no 
contaminants50 may be discharged into the air unless the discharge is 
expressly allowed under a particular NES, regional plan, or resource con-
sent. The NES for air quality came into force under the RMA in 2004.51 These 
nationally applied regulations are reviewed regularly, and were last amended 
in 2011. The NES prohibits discharges into the air of unacceptable levels of 
dioxins and other toxics, carbon monoxide, fine particulate matter, nitrogen 
dioxide, sulfur dioxide, and ozone. Moreover, they establish design stan-
dards for newly installed wood burners in urban areas and the collection 
and destruction of gas from large landfills.52

Direct responsibility for managing air quality is assumed by regional 
councils under the RMA. Regional plans, as a matter of practice, address air 
quality issues specific to each region. A resource consent must be sought 
from the regional council for discharge activities that are not permitted under 
the regional plan, but which are not prohibited by the NES on air quality. In 
considering an application for consent, the regional council must consider 
the actual and potential effects of allowing the discharge. Many regional 
plans are premised on the requirement that a discharge to air should not be 
“noxious, offensive or objectionable.”53 The phrase has not been specifically 
addressed in the context of cases involving discharges to air. However, in 
Watercare Services Ltd v Minhinnick the Court of Appeal emphasized the 
objective nature of the test, observing that

The bona fide assertion of the person seeking an . . . order that the mat-
ter in question is offensive or objectionable is not enough. There must be 
some external standard against which that assertion can be measured.54

New Zealand ratified the United Nations Framework Convention on Cli-
mate Change (UNFCCC) in 1993 and the Kyoto Protocol in December 2002. 
Under the Protocol, New Zealand committed to reduce its greenhouse gas 
emissions to 1990 levels during the first commitment period between 2008 
and 2012. However, New Zealand announced its decision at the Doha Cli-
mate Change Conference in November 2012 not to sign on for a second com-
mitment period between 2012 and 2020. The incumbent government decided 
that New Zealand would take its next commitment under the UNFCCC, 
aligning its climate change efforts with developed and developing countries, 
which collectively are responsible for 85 percent of global emissions. This 
includes the United States, Japan, China, India, Canada, Brazil, Russia, and 
many other major economies.55 New Zealand seeks to address its obligations 
under the UNFCCC through the Climate Change Response Act. This act 
makes provision for, among other things, an emissions trading scheme (ETS) 
designed to price emissions throughout the economy. New Zealand’s ETS is 
based on a cap-and-trade model. However, there are no caps on emissions 
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within individual sectors or even within New Zealand.56 The lack of a cap, 
prolonged entry dates, and the period of extended free emissions has brought 
into question the effectiveness of New Zealand’s ETS.57

Natural and physical resources are defined under section 2 of the RMA to 
include water. Water is, in turn, defined as meaning “water in all its physical 
forms whether flowing or not and whether over or under the ground” 
including “fresh water, coastal water, and geothermal water.” Water is recog-
nized in the RMA not just as a natural and physical resource but also as a 
resource of particular importance to Maori and, in some contexts, as a 
resource of national importance. The preservation of the natural character of 
the coastal environment, wetlands, lakes, rivers, and their margins, and the 
protection of them from inappropriate subdivision, use, and development 
are all matters of national importance under section 6 of the RMA.58 The 
primary basis for the management and control of water are sections 14 and 
15 of the RMA. These sections generally provide that no person may take, 
use, dam, or divert any water unless that activity is expressly allowed by a 
rule in a regional plan or a resource consent,59 and that no person may dis-
charge any contaminant into water, or into land in circumstances that may 
result in it entering water unless the discharge is permitted under a regional 
plan or a resource consent.60

Hydroelectric generation followed by irrigation are by far the largest 
users of fresh water in New Zealand. Hydro is considered to be a noncon-
sumptive use because the water reenters the river system downstream. Irri-
gation is considered to be a consumptive use because the water does not 
reenter a water body.61 Regional councils have the power to establish rules in 
regional plans to allocate the taking and use of water under the RMA. Gen-
erally, regional plans allocate water by establishing minimum flows and the 
maximum amount of water that can be taken from the water body.62 Alloca-
tion between competing applications for the same resource is determined by 
the first-in, first-served rule, as established in the Court of Appeal’s decision 
in Fleetwing Farms Ltd v Marlborough District Council.63 Historically New Zea-
land’s abundant supply of fresh water was thought to be inexhaustible. 
However, the country’s reliance on fresh water for electricity generation, and 
agricultural and horticultural demands, mean that New Zealand’s fresh 
water resources continue to be placed under greater demand. Competition 
for fresh water is fierce and claims to property rights in respect of water has 
consequently been the subject of much litigation, with the leading case being 
the High Court’s decision in Aoraki Water Trust v Meridian Energy Limited.64

The RMA has jurisdiction over land (including seabed and foreshore), 
air, and water out to the 12 nm boundary of the territorial sea. Central gov-
ernment is responsible for national coastal policy through the New Zealand 
Coastal Policy Statement (NZCPS). This NPS sets out national guidelines 
that all agencies must consider when making decisions about planning or 
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coastal development. Regional policy statements and plans (including coastal 
plans) must give effect to the NZCPS.65 Regional coastal plans promote the 
sustainable management of the coastal marine area (i.e., that area between 
the line of mean high water at spring tide and the outer boundary of the ter-
ritorial sea) and the coastal environment. Regional plans covering land and 
water areas landward of the coastal plan are optional. However, in practice, 
regional councils generally seek to implement regional plans concerning a 
region’s other natural resources (i.e., those in addition to the coastal marine 
area). Some regional councils go further and combine their regional coastal 
plan with landward regional plans to create an integrated coastal manage-
ment plan.66

There is a presumption under the RMA against activities taking place in 
the area between mean high water springs and the 12 nm limit (i.e., the 
coastal marine area). At the time the RMA was passed it was assumed that 
this area was public domain administered by the Crown. The owners were 
considered to be the public.67 As a consequence, if one member of the public 
wishes to acquire space or carry out activities that would affect other mem-
bers of the public, they are not able to do so unless the rules in a plan allow 
them to, or they have obtained what is known as a “resource consent” to do 
so. This is seen as inherently precautionary and restrictive in comparison to 
the enabling terrestrial regime. Accordingly, the RMA specifies that use and 
development must not occur in the coastal marine area (e.g., the erection of 
a structure that is fixed in, on, under, or over the foreshore or seabed) unless 
expressly allowed by a rule in a regional coastal plan or resource consent. If 
a person does wish to carry out an activity that is not expressly allowed by 
a rule in a regional coastal plan, they need to apply for resource consent to 
the relevant regional council. The resource consent process is carried out 
pursuant to the RMA and the relevant regional plan. When considering a 
resource consent application, the regional council must consider any actual 
or potential effects on the environment of allowing the activity, the NZCPS, 
regional policy statements, regional (land, water, and air) plans, and the 
coastal plan.68

The EEZ Act sets up an environmental management regime for New 
Zealand’s EEZ and continental shelf. It was enacted to fill the gaps in New 
Zealand’s existing environmental management regime beyond the 12 nm ter-
ritorial sea boundary, and to give effect to New Zealand’s obligations under 
UNCLOS to manage and protect natural resources of the EEZ.69 The EEZ’s 
purpose is to promote the sustainable management of the natural resources 
of the EEZ and continental shelf.70 This enables integrated decision making 
(i.e., integrated management) in cases where there are cross-boundary pro-
posals for development in the EEZ under the EEZ Act and the 12 nm territo-
rial sea under the RMA.

This is consistent with an extensive body of international literature extol-
ling the administrative virtues of providing for integrated management 
within legislation governing the marine and coastal environment. It is rele-
vant in this context that the RMA is generally extolled among that body of 
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literature as a legislative model for the implementation of “integrated man-
agement.”71 It is worth noting that there was significant debate during the 
passage of the EEZ Act as to whether it should, or indeed did have, a more 
liberally worded purpose than that set out under section 5 of the RMA. This 
debate was largely rendered void when it was pointed out that the initial 
wording chosen by legislators for the act’s purpose is interpreted under 
international law as sustainable development.72 Unsurprisingly, given the pol-
icy of successive governments to encourage a neoliberal effects-based 
approach to environmental management, the final act adopted sustainable 
management as its core purpose.

The MCAA represents the culmination of many years of debate and law 
reform concerning Maori customary rights to the foreshore and seabed (or 
coastal marine area). The debate essentially began in 2003 when the Court of 
Appeal in the decision of Ngati Apa v Attorney-General found that the Maori 
Land Court had jurisdiction to determine claims of customary ownership 
over the foreshore and seabed.73 This decision was contrary to government 
policy and legislation that had been based on the understanding that Maori 
customary title to the foreshore and seabed had been extinguished. The gov-
ernment’s response to the Ngati Apa decision was to enact the Foreshore and 
Seabed Act 2004 (FSA) in order to clarify the status of public access and 
ownership. The FSA removed the ability of Maori to seek recognition of their 
customary title and vested the beneficial ownership of the foreshore and sea-
bed in the Crown, but allowed existing freehold title to remain.74

The purpose of the MCAA under section 10 is to protect the legitimate 
interests of all New Zealanders in the territorial sea (or coastal marine area)75 
while recognizing customary interests exercised by iwi, hapu, and whanau 
as tangata whenua (i.e., the Maori people). To these ends the MCAA under 
section 6 restores customary interests in the foreshore and seabed that were 
extinguished by the FSA and confirms that any application for the recogni-
tion of customary interests must be considered and determined as if the FSA 
had not been enacted. The MCAA’s restoration of customary interests inter-
sects with the RMA in three key ways. First, Maori groups do not need con-
sent under the RMA to carry out customary use rights that would otherwise 
be prohibited or restricted under the RMA.76 Second, Maori groups who 
hold customary title have the right to permit (or withhold permission for) 
activities requiring a resource consent in the area covered by the title.77 Third, 
Maori groups who hold customary title also have the right to prepare a plan-
ning document setting out the objectives and policies for their customary 
marine title area, which are to be recognized and provided for by the rele-
vant regional council planning documents for the territorial sea.78

The HSNO Act introduced a standardized and coordinated approach to the 
control of hazardous substances, based on the intrinsic risk characteristic of 

918 INTERNATIONAL ENVIRONMENTAL LAW

IV. Handling, Treatment, Transportation,  
and Disposal of Hazardous Materials

54



each substance.79 As with other pieces of environmental legislation, the 
HSNO Act was used to consolidate the piecemeal approach to hazardous 
substance control that had been in effect prior to its enactment. The HSNO 
Act prohibits the importation and manufacture of any hazardous substance, 
and the importation, development field testing, or release of any new organ-
ism unless done in accordance with an approval issued under the act.80 New 
Zealand’s remote and secluded geography contains a number of unique eco-
systems. These ecosystems are important to New Zealanders not just because 
of their intrinsic value, but also because New Zealand’s economic reliance on 
natural resources requires their protection. This helps explain why the HSNO 
Act was the first act to directly incorporate the precautionary principle into 
New Zealand’s domestic legislation.81

The purpose of the HSNO Act is to “protect the environment . . . by pre-
venting or managing the adverse effects of hazardous substances and new 
organisms.”82 The initial draft bill qualified the concept of “protection” in 
this statement with the words, “so as to enable the maximum national ben-
efit.” This was changed during the course of the bill’s passage through Par-
liament due to concerns that “whatever the trade offs, the only acceptable 
outcome is the protection of the environment, and the health and safety of 
people.”83 Section 7 of the act requires that “[a]ll persons exercising func-
tions, powers, and duties under this Act . . . shall take into account the need 
for caution in managing adverse effects where there is scientific and techni-
cal uncertainty about those effects.” In Bleakley v Environmental Risk Manage-
ment Authority, the High Court held that the precautionary approach only 
applies where there is technical and scientific uncertainty, and the approach 
does not extend to social or ethical uncertainty.84 Further, in Mothers Against 
Genetic Engineering Inc v Minister for the Environment,85 the High Court found 
that section 7 is not concerned with the prevention of adverse effects, but 
management of adverse effects that will or may occur.86

Currently within New Zealand there is no comprehensive or integrated stat-
utory framework for the management of waste and hazardous waste. Instead, 
it is controlled through a variety of statutes such as the Waste Minimization 
Act 2008 (WMA), RMA, and HSNO Act. The purpose of the WMA is to 
encourage waste minimization and a decrease in waste disposal to (1) pro-
tect the environment from harm and (2) provide environmental, social, and 
cultural benefits.87 Every territorial authority (i.e., district or city council) is 
under a duty to promote effective and efficient waste management within its 
district. The territorial authority must adopt a waste management plan, 
which provides objectives, policies, and methods for collection, recycling, 
and disposal of waste. In particular, the territorial authority must consider 
methods relating to reduction, reuse, recycling, recovery, treatment, and dis-
posal, and must ensure that the collection, transport, and disposal of waste 
do not become a nuisance.88
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The RMA takes effect through NESs, regional policy statements, and 
regional plans. Regional plans will generally contain rules that require 
resource consents to be obtained for proposed landfills, prohibit the dis-
charge of solid waste or treated hazardous waste to land, and regulate the 
incineration of waste. More often than not, the establishment of a landfill 
will ultimately result in contamination of the landfill site. Regional councils 
are required to undertake “the investigation of land for the purposes of iden-
tifying and monitoring contaminated land.”89 Territorial authorities are 
required to prevent or mitigate “the adverse effects of the development, sub-
division or use of contaminated land.” Many regional and territorial authori-
ties require resource consents to be obtained for the decontamination or 
development of contaminated sites.90 A regional council or territorial author-
ity can require an owner or occupier to clean up a contaminated site where 
persons or entities have caused illegal discharges to occur on land or in the 
water, or likely adverse effects on the environment. This means that the 
landowners, occupiers, and polluters can all be held liable for cleanup of 
contaminated sites.

However, the Environment Court held in Voullaire v Jones that it did not 
have jurisdiction to impose liability for sites contaminated prior to the 1991 
enactment of the RMA.91 This means that there are a number of orphan sites 
for which no entity is presently liable. Although the government has investi-
gated the problem of historically contaminated sites, legislative changes clar-
ifying liability for the remediation of pre-1991 sites have yet to be made.92

The Civil Defense Emergency Management Act 2002 (Civil Defense Act) 
applies to central and local governments in the case of civil defense emer-
gencies. The definition of “emergency” under the act is extensive and 
includes such things as explosions, earthquakes, and eruptions (natural 
disasters) to leakage or spillage of any dangerous gas or substance (human-
made disasters).93 The Civil Defense Act requires a risk management 
approach to be taken when dealing with hazards, and a precautionary 
approach in cases where there is scientific or technical uncertainty about 
risk.94 The Civil Defense minister may declare a state of national emergency 
in respect of any part of New Zealand, and local authorities may declare 
local emergencies. Once a state of emergency is declared, civil defense groups 
have wide-ranging powers, including carrying out works, clearing roads or 
other public works, removing and disposing of dangerous structures or 
materials, and providing rescue and/or relief to endangered persons.95 Fol-
lowing the major earthquake centered in Christchurch City on February 22, 
2011, which caused extensive loss of life and property damage, Parliament 
enacted the Canterbury Earthquake Recovery Act 2011. This act is designed 
to facilitate rapid response and recovery. It enables the suspension or revoca-
tion of obligations under the RMA, and strategies and recovery plans pre-
pared under the act prevail over any RMA planning document. If necessary, 
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councils must amend their planning documents to comply with the strategy 
and recovery plan without the usual public consultation or notification 
required under the RMA.96

The regulatory framework governing pollution in the marine environ-
ment principally comprises the Maritime Transport Act 1994 (MTA) and the 
RMA. One of the MTA’s primary purposes is to regulate the discharge and 
dumping of harmful substances into the ocean.97 The MTA requires Mari-
time New Zealand98 to prepare and implement plans and responses to pro-
tect the environment in the event of an oil spill. On-scene commanders have 
significant powers under the act in the event of an oil spill. Those powers 
include directing the actions of the master of the ship (or offshore oil instal-
lation), removing vehicles or ships impeding oil spill response, and requisi-
tioning private property to assist oil spill response. New Zealand’s worst 
maritime environmental disaster occurred when the MV Rena grounded 
close to Tauranga on October 10, 2011, spilling an estimated 350 tons of oil 
into the coastal marine area (territorial sea). Criminal prosecutions for oil 
spills were brought under the RMA, which establishes a strict liability regime 
for offenses. This meant that Crown prosecutors only needed to establish 
responsibility for the incident, and not intent. The master and second mate 
were sentenced to six months in prison and the owners were fined $300,000.99 
The maximum pecuniary penalties under the RMA are generally considered 
to be too light for significant pollution offenses,100 and the fine imposed on 
the owners was light in the context of the maximum that might have been 
imposed.

In addition, New Zealand is a signatory to the Convention on Limitation 
of Liability for Maritime Claims 1976. Consequently, the MTA enables the 
owners to seek orders from the High Court to limit their total liability for all 
damage and loss resulting from the MV Rena incident based on the tonnage 
of the vessel (i.e., NZ $11.5 million). This is only a fraction of the Crown’s 
cleanup costs (i.e., NZ $50 million),101 and damages to the environment, 
community, and Maori. At the time of writing this chapter, the Crown had 
settled for half of its cleanup costs, while the issue of environmental and 
private damages remains unresolved. This situation led the New Zealand 
Law Society to comment that even though changes proposed to the MTA 
“enable greater recovery of loss and damages resulting from maritime disas-
ters, it is noted that even the increased limits are likely to fall far short of the 
levels of actual loss and damage that may arise from such occurrences.”102

The purpose of section 5 of the RMA is “to promote the sustainable manage-
ment of natural and physical resources.” Sustainable management is defined 
as “managing the use, development, and protection of natural and physical 
resources in a way . . . which enables people and communities to provide for 
their social, economic, and cultural wellbeing.”103 Natural and physical 
resources are not limited to resources with actual or potential economic 
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value. The act is concerned with the use of land, water, and air, irrespective 
of their economic value.104 Regional councils promulgate policy statements 
for the integrated management of the region’s natural and physical resources. 
They are also responsible for natural and physical resource use and develop-
ment consent, monitoring and compliance, and enforcement. The RMA is an 
effects-based piece of legislation. Accordingly, regional council policies and 
rules tend to identify scientifically based environmental standards (i.e., per-
formance standards) rather than proscribe what type of resource uses and 
development are and are not permitted in any particular location. The 
effects-based approach to natural resource management is considered to be 
one of the strengths of the RMA, as it enables resource consent decisions 
about use and development to be driven by scientific innovation rather than 
bureaucracy.105

The protection and/or preservation of a number of key natural and 
physical resources are identified as being matters of national importance. 
These include the coastal environment, wetlands, lakes, rivers, outstanding 
natural landscapes, and significant indigenous vegetation and fauna.106 The 
High Court has found that the duty to “recognise and provide for” matters 
subject to the duty creates a significant priority for those matters. They can-
not be merely an equal part of a general balancing exercise.107 The duty 
requires regional councils to do something more than “have regard to” or 
“take into account.” It is a strong phrase and requires the decision maker to 
take action.108 There are two steps in the process of applying this duty. The 
first step involves recognizing that a matter is pertinent. The second step 
entails taking action to make provision for that matter.109 Accordingly, the 
identification of natural and physical resources as matters of national impor-
tance creates a strong obligation for regional councils to protect and/or pre-
serve those resources when exercising their policy and planning, resource 
consent, monitoring and compliance, and enforcement functions under the 
RMA.

Although land is included within the definition of natural and physical 
resources under section 2 of the RMA, regional councils only have limited 
jurisdiction over land use.110 Rather, territorial authorities (i.e., district and 
city councils) have jurisdiction within their respective districts for land use 
and subdivision.111 Every territorial authority is required to have a district 
(or city) plan in order “to achieve integrated management of the effects of 
the use, development, or protection of land.”112 Consistent with the enabling 
purpose and neoliberal foundations of the RMA, land use as a general rule 
is permitted unless it contravenes a rule in a district plan. If the use does 
contravene a rule in a plan, it may be permitted if a resource consent is 
obtained.113 District plans generally identify zones that control different 
types of activities and/or the effects of those activities. However, effects-
based (or performance-based) rules tend to work better in the management 
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of natural resources where environmental standards can be scientifically 
established, rather than in town and country planning where many decisions 
about land use and development have a more subjective element to them 
(e.g., visual amenity including things such as building form, height, and 
color). Nevertheless, most district plans that control land use activities (or 
effects) retain some form of residual discretion for the territorial authority to 
decide whether a land use proposal meets the sustainable management pur-
pose of the act.114

The Department of Conservation (DoC) was established under the Conser-
vation Act 1987 for the purposes of advocating and promoting the conserva-
tion of New Zealand’s natural and historic resources. Natural resources are 
defined as including plants and animals of all kinds; the air, water, and soil 
in or on which any plant or animal lives; and systems of interacting living 
organisms and their environment.115 In addition to the Conservation Act, 
DoC administers a number of other statutes including the Wildlife Act 1953, 
Reserves Act 1977, and Marine Reserves Act 1971, which all make provision 
for the protection of endangered species in New Zealand. DoC is responsible 
under these statutes for managing national parks, national reserves, conser-
vation land, marine reserves, marine mammal sanctuaries, and wildlife 
reserves. The Wildlife Act establishes a protection system for wildlife, with 
some species absolutely protected and some partially protected. The act also 
makes provision for various types of wildlife refuges, sanctuaries, manage-
ment reserves, and the creation of management plans. The purpose of the 
Reserves Act includes the preservation and survival of indigenous flora and 
fauna in its natural habitat, and the preservation of samples of natural eco-
systems.116 Likewise, the purpose of the Marine Reserves Act is “preserving, 
as marine reserves for the scientific study of marine life, areas of New Zea-
land that contain . . . marine life, of such distinctive quality, or so typical, or 
beautiful, or unique, that their continued preservation is in the national 
interest.”117 National parks, reserves, and other land held by the DoC 
accounts for roughly one-third of New Zealand’s land area.118 Their exis-
tence, together with the low population density across large areas of New 
Zealand, forms part of the country’s cultural identity and is an important 
component of the country’s tourism economy.

Resource consent must be sought under the RMA for natural resource use 
and development activities not permitted under regional plans, and land use 
and development activities controlled by district plans. Regional councils are 
the consent authorities with respect to natural resources, while district coun-
cils process land use applications. The EPA has responsibility for processing 
proposals that are deemed to be of national significance under the RMA, and 

Chapter 46: New Zealand 923

IX. Protected Species

X. Environmental Review and Decision Making

59



also proposals for marine consent within New Zealand’s EEZ and continen-
tal shelf under the EEZ Act. Both the RMA and the EEZ Act are effects-based 
statutes, which means that consent decisions are generally based upon 
whether the averse effects of a proposal can be sustainably managed. As a 
general rule of thumb, if an applicant can show that the adverse effects of a 
proposed activity will not be more than minor, he/she will invariably be 
granted consent to undertake his/her proposal. The clear incentive of the 
effects-based planning regime is to encourage people to internalize the cost 
of addressing the effects of their activity by investing in technology, designs, 
or procedures that will reduce adverse environmental effects to an accept-
able level.119

This incentive is strengthened by the public participation provisions of 
the RMA, which provide two different paths down which an application 
might proceed. These are the notified and nonnotified paths. A notified 
application requires a public hearing, which is often costly. If an affected 
party gives written approval for the activity under the RMA, then the 
effects of the application on that party are no longer capable of being con-
sidered by the consent authority processing the application. The process of 
obtaining written approval from affected parties for an application often 
requires the applicant to offer measures that avoid, remedy, or mitigate the 
environmental effects of the proposed activity. This is because even if a 
party provides written approval for the activity, thereby excluding consid-
eration of effects on that party, the consent authority is still required to 
consider the effects of the activity on the broader environment. Generally, 
applicants will try to make a proposal as environmentally acceptable as 
possible in order to obtain the agreement of potentially affected persons 
(e.g., through agreement on mitigation measures or environmental/finan-
cial compensation) so that an application can proceed on a nonnotified 
basis.120 All applications for marine consent must be publicly notified under 
the EEZ Act.121 Nevertheless, there is still some incentive for proponents to 
deal constructively with submitters, as the EPA retains a discretion not to 
hold a hearing in cases where neither the applicant nor a submitter requests 
a hearing.122

All decisions must achieve the purpose of the RMA and EEZ Act. Accord-
ingly, in deciding whether to grant or refuse consent, the consent authority 
must exercise an overall discretion to decide whether the application satis-
fies the sustainable management purpose of the act. If the consent authority 
or EPA is satisfied, it can grant the application, but it may impose condi-
tions.123 A decision to either grant or refuse an application for resource con-
sent may be appealed to the Environment Court on a de novo basis under 
the RMA.124 A decision to grant or refuse a marine consent by the EPA under 
the EEZ Act may only be appealed to the High Court on questions of law.125 
It is unclear why marine consent applications cannot be appealed to the 
Environment Court on questions of fact. It is, however, likely that it has 
something to do with the present government’s policy of encouraging the 
development of deep sea natural resources (e.g., petroleum and minerals).
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Resource and marine consents will invariably contain reporting and mon-
itoring conditions that require the consent holder to provide councils or the 
EPA with information concerning the operation of the consent. The informa-
tion requirements that accompany consents are generally linked to the com-
plexity of the consented activity. Accordingly, proposals that are dependent 
on science-based conditions will have more information requirements (e.g., 
adaptive management conditions)126 than less technical consents where the 
effects of an activity are more clearly understood. The council or the EPA will 
in most instances observe information gathering by the operator to ensure its 
veracity. Where data is highly technical in nature, councils and the EPA will 
generally seek peer review and analysis from outside agencies or private sec-
tor consultancies. Consents will also contain conditions empowering councils 
or the EPA to require a review of the conditions and/or the cessation of oper-
ations in order to address an adverse effect, or the risk of an adverse effect on 
the environment, detected as a result of environmental monitoring.

Transboundary pollution is generally understood to be pollution originating 
in one state and spilling over into another. Due to New Zealand’s geographic 
isolation it does not have many domestic laws that directly seek to regulate 
transboundary pollution. Notwithstanding, New Zealand was involved in 
one of the most prominent attempts to adjudicate an international trans-
boundary pollution dispute in 1973, when together with Australia it filed 
complaints with the International Court of Justice (ICJ) asking it to declare 
that French nuclear-weapons testing in the Pacific unlawfully threatened 
downwind populations with radioactive fallout. Although the ICJ proceeded 
to grant interim relief, France ignored the order and continued with test-
ing.127 As with other states, New Zealand’s responsibilities and obligations 
for transboundary pollution derive from international law. However, those 
responsibilities and obligations can only be given effect in a domestic setting 
through legislation.

This is because Parliament’s power to legislate is unfettered in New Zea-
land. The most recent authority on this point is Greenpeace v Minister of 
Energy and Resources, where the High Court found that “[i]f questions arise 
as to the extent to which New Zealand—as a State—met its international 
obligations that must be a matter upon which Parliament might choose to 
legislate. It is not a matter upon which the Court can direct Parliament.”128 
The EEZ Act, for example, seeks to address New Zealand’s international 
obligations in respect of the marine environment. Accordingly, section 11 of 
that act provides that it “continues or enables the implementation of New 
Zealand’s obligations under various international conventions, including” 
the UNCLOS and Convention on Biological Diversity 1992. It is important to 
note that the wording of section 11 does not appear to directly incorporate 
those conventions into domestic law.129 This means administrative decision 
making is dependent on the statutory expression of the obligations contained 
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in those conventions, rather than the conventions themselves. Accordingly, it 
is likely that the conventions will provide an interpretational guide to deci-
sion making under the EEZ Act where international the performance of 
international obligations is called into question at a domestic level.

In New Zealand, most enforcement and penalties for environmental offenses 
are provided for under statute. Regional councils and the EPA, for example, 
respectively have responsibility for enforcing compliance with the RMA and 
EEZ Act. In cases of noncompliance, regional councils and the EPA may issue 
abatement notices or apply to the Environment Court for an enforcement 
order. Abatement notices can require a person to either stop a noncomplying 
activity, or require a person to take positive action to remedy or mitigate an 
adverse effect. Enforcement orders are proceedings where a party applies for 
an order to the Environment Court. Technically any person can apply for an 
enforcement order. More often than not, however, enforcement orders will be 
sought by the regulator (e.g., council or EPA). Enforcement orders, like abate-
ment notices, can both prohibit or require action to ensure compliance with 
the RMA or EEZ Act. In the worst cases offenders may be criminally prose-
cuted for breaches of either act. Offenses under the RMA and EEZ Act are 
strict liability. This means prosecutors do not need to show intent (i.e., mens 
rea) and that establishing responsibility for a breach is sufficient for a convic-
tion under either act. Nevertheless, the Court of Appeal has held that while 
Parliament justifies strict liability in the public interest, “[a]bsolute criminal 
liability is not to be imposed where the defendant establishes reasonable lack 
of knowledge, or reasonable precautions, plus the taking of ‘all reasonable 
steps to remedy any effects of the act or omission giving rise to the offence.’”130

Public law enforcement (i.e., abatement notices and enforcement orders) 
and criminal prosecution are the more traditional forms of deterrence for 
environmental damage in New Zealand. However, while enforcement orders 
and criminal sentencing can impose requirements to remedy or mitigate 
adverse effects on the environment, pecuniary penalties are comparatively 
low for offenses causing significant adverse effects when compared with 
other jurisdictions.131 Furthermore, public law forms of enforcement in New 
Zealand are not designed to compensate individuals for private damage 
resulting from environmental negligence.132 The common law remedies for 
environmental nuisance and negligence are the principal avenues of recourse 
when seeking compensation for private damages. For example, nuisance has 
been applied in cases where activities have been found to constitute an 
unreasonable interference with a landowner’s right to the use and enjoy-
ment of land, and several cases have involved plaintiffs’ successfully plead-
ing negligence in relation to pollution and damage caused by pesticide 
spraying.133 Nevertheless, despite the availability of common law remedies, 
more often than not environmental disputes in New Zealand are determined 
through recourse to public and criminal law.
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Integrated Coastal Management (ICM) has emerged as a form of ocean gov-
ernance that seeks to provide a mechanism for managing the interface between 

1 This article is based on a paper the authors presented to “Oceans, Coasts and Islands”—The 
Fifth Global Oceans Conference 2010, 3–7, May UNESCO, Paris, France. The authors would 
like to thank Professor Timo Koivurova, Director of the Northern Institute for Environmental 
and Minority Law, University of Lapland, Finland, for his review and comments on various 
drafts of this article.
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land and the coastal waters located between the coastal margins and outer 
limits of the territorial sea. At the turn of the twentieth century the breadth 
of territorial seas remained relatively narrow.2 However, by the middle of that 
century a number of coastal states had begun to unilaterally assert sovereignty 
over greater areas of sea in order to exercise control over the resources located 
within them. The Law of the Sea Convention 1982 (LOSC) was negotiated 
in order to reach agreement (amongst other key issues) on the extent of 
coastal state jurisdiction over surrounding seas.3 The LOSC enabled States to 
extend their territorial seas out to 12 nautical miles.4 The preamble to the 
Convention states that its objectives include establishing a legal order for the 
seas and oceans which promotes “the equitable and efficient utilization of 
their resources, the conservation of their living resources, and the study, pro-
tection and preservation of the marine environment.” The LOSC thus 
attempted for the first time to provide a global framework for the rational 
exploitation and conservation of the sea’s resources and the protection of the 
environment.5

The LOSC has led to greater attention being placed on marine and oceanic 
management systems.6 Out of all the major maritime zones sanctioned by the 
LOSC, the 12-nautical-mile territorial sea is the area subject to the most 
intensive use and conflict. The effectiveness of ICM in managing intensive use 
and conflict has been questioned by a number of commentators.7 This is an 
issue we return to later in this article. Likewise, the difficulties in implement-

2 D. Harris, Cases and Materials on International Law (4th ed., Sweet and Maxwell, London 
1991) 353. Harris notes that by the turn of the twentieth century there was arguably a general 
rule that the territorial sea was the distance from the shore that a cannon could fire, which was 
three nautical miles in width (the “cannon shot” rule).
3 D. Rothwell and T. Stephens, The International Law of the Sea, (1st ed., Oxford and Port-
land, Oregon 2010) 1–20. It is important to acknowledge that the development of coastal 
state jurisdiction over the Territorial Sea, Exclusive Economic Zone and Continental Shelf was 
an incremental process. The negotiation process spanned three United Nations Law of the Sea 
Conferences (UNCLOS), starting with UNCLOS I and the Geneva Conventions in 1958, 
and culminating with UNCLOS III and the LOSC in 1982. Other significant issues upon 
which states reached agreement include governance of the high seas, deep seabed mining, 
protection of the marine environment, scientific research and settlement of disputes.
4 LOSC Art. 3.
5 P. Birnie and A. Boyle, International Law and the Environment, (2nd ed., Oxford University 
Press, New York 2002) 348.
6 Birnie and Boyle note in this vein that it is understandable that the LOSC is referred to 
in Agenda 21 as providing “the international basis upon which to pursue the protection 
and sustainable development of the marine and coastal environment and its resources.” Ibid., 
at 349.
7 K. Nichols, ‘Coming to Terms with “Integrated Coastal Management”: Problems of Mean-
ing and Method in a New Arena of Resource Regulation’ (1999) 51(3) The Professional 
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ing ICM have also been highlighted, notably in Australia, where it has been 
suggested that ICM will not advance without an appropriate legal frame-
work.8 The nature of a workable legislative framework is seldom explicated. In 
1991, New Zealand arguably became the first nation to pass legislation requir-
ing integrated coastal management of its coastal areas out to the 12-nautical-
mile limit of its territorial sea.9 This was achieved through the Resource 
Management Act 1991 (RMA), which we contend is a model for the imple-
mentation of ICM legislation in developed countries.

In this article we set out the key components of ICM legislation and show 
how the RMA implements ICM. Our approach to this and the conclusions 
we reach are based on a combined total of thirty-five years of active engage-
ment in research and implementation of the RMA.10 We briefly discuss why 

 Geographer 388–399; and R. Bille, ‘Integrated coastal zone management: four entrenched illu-
sions’ (2008) Surv. Perspect. Integr. Environ. Soc. 1–12.
 8 G. Westcott, ‘Stimulating vertical integration in coastal management in a federated nation: 
the case of Australian coastal policy reform’ (2009) 37 Coastal Management 501–513.
 9 J. Sorensen and S. McCreary, Institutional arrangements for managing coastal resources 
and environments (1990), Washington: National Park Service, U.S. Dept. of the Interior; 
J. Sorensen, ‘The international proliferation of integrated coastal zone management efforts’ 
(1993) 21 Ocean and Coastal Management 45–80; and J. Sorensen, ‘National and interna-
tional efforts at integrated coastal management: definitions, achievements and lessons’ (1997) 
25(1) Coastal Management 3–41. The aforementioned paper and articles provide the best con-
temporary reviews on the state of ICM development. Despite many nations having ICM 
projects or programmes, none appeared to require ICM for their entire territorial sea. H Ren-
nie, ‘The coastal environment’ in P. Memon and H. Perkins (eds.), Environmental Planning in 
New Zealand (Dunmore Press, Palmerston North 1993) 150–168, provides a detailed review 
of the rationale and introduction of ICM in New Zealand and notes that fisheries allocation 
was excluded, thereby failing to fully achieve ICM. It is acknowledged that the exclusion of 
fisheries allocation (as well as minerals allocation under the Crown Minerals Act 1991) renders 
New Zealand’s regime an imperfect example of ICM. Nevertheless, the RMA was the first 
international example of domestic legislation to implement ICM of environmental effects 
across the entire territorial sea. In particular, the RMA manages the environmental effects of 
all activities within the coastal marine area, including the environmental effects of minerals 
and petroleum extraction on the surrounding marine environment.
10 Robert Makgill has extensive experience as an environmental barrister and solicitor working 
for a wide range of government, private sector and NGO clients in New Zealand and the 
South Pacific. He is a Director of North South Environmental Law. Robert is also a doctoral 
researcher within the Ghent Maritime Institute, a research facility within the Department of 
Public International Law, University of Ghent, Belgium; and a research fellow at the Depart-
ment of Environmental Management, Lincoln University, New Zealand. Hamish Rennie was 
a policy analyst and coastal section manager involved in drafting the RMA and the NZ Coastal 
Policy Statement. He has advised Ministers, Parliament Select Committees and Cabinet Com-
mittees and served as an Independent Commissioner and expert witness on a number of hear-
ings. Hamish is a practicing professional planner and has taught and researched coastal 
management and planning issues at both Waikato and Lincoln Universities, New Zealand. 
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ICM is needed, the definition of ICM, and identify the key tools for deliver-
ing ICM. Next we outline three general components that we consider need to 
be provided for in any successful legislative framework for ICM, namely: pol-
icy goals, legislative provision and decision-making bodies. The RMA is then 
assessed to determine the extent to which it makes provision for these compo-
nents, followed by an analysis of five specific kinds of tools that we consider 
an ICM legal framework should make provision for in order to give effect to 
ICM in decision making. These are: jurisdiction over the coastal environ-
ment, integrated planning, a consent process, public participation and 
informed decision-making. This is followed by a discussion of how success-
fully each of these kinds of policy is implemented under the RMA. We finish 
by acknowledging that the ability of ICM to successfully manage intensive use 
and conflict is not without criticism. We briefly consider these criticisms in 
light of New Zealand’s experience with the RMA.

Almost one-third of the world’s human population lives within 100 kilome-
tres of the sea and two-thirds of all cities with over 2.5 million inhabitants are 
located on the coast.11 The presence of these large and growing populations is 
causing major problems for coastal areas. Growing populations within cities 
generate the need for larger sewage treatment plants, expanded landfills for 
disposal of solid waste, storm-water systems and recreation areas. Nutrients 
applied in the rural environment to encourage greater horticultural and agri-
cultural yields enter fresh water systems and are flushed out into the sea. 
Meanwhile, an increasing range of activities, such as aquaculture, fisheries, 
wind-power and mineral extraction (to name a few), compete for the alloca-
tion of space within the offshore environment. This increase in human activ-
ity is placing serious pressure on coastal ecosystems and their future 
productivity. It is recognised that unless steps are taken to manage human 
activities within the coastal environment, losses of considerable consequence 
will occur.12

Both Robert and Hamish are certified to sit as independent commissioners on local govern-
ment planning and resource-consent hearings under the RMA.
11 The Joint Group of Experts on the Scientific Aspects of Marine Protection (GESAMP), 
A Sea of Troubles (2001) 19.
12 J. Sorensen, Baseline 2000 Background Report The Status of Integrated Coastal Management 
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Cicin-Sain and Knecht point out that the rational management of the 
resources of coastal areas is made complex by three inherent difficulties.13 The 
first difficulty is that prior to the twentieth century the oceans were used prin-
cipally for two purposes: navigation and fishing. Because of the vastness of the 
sea and the dependency of these activities on the freedom of passage in open 
waters, the sea was regarded as common property. Except occasionally in the 
most congested waters, conflicts between these uses were few and far between. 
Because there was little conflict between these activities, there was little need 
to manage their relationship to one another. Hence, traditional coastal and 
marine resource management is characterised by what is commonly called a 
single-sector approach, without an integrated spatial planning system such as 
that found in terrestrial areas.14 That means that management of the resource 
is limited to the sector in which it is utilised. For example, fisheries have been 
managed separately from offshore oil and gas development, which is handled 
separately from coastal navigation. Yet these activities are now capable of 
affecting one another and do so with regular frequency. This is before we even 
begin to take into account the effect that land-based activities can have on the 
offshore environment and activities.15

The second difficulty is that jurisdiction over coastal and ocean areas gener-
ally falls to different levels of government. The word jurisdiction has a number 
of related technical meanings at law. For the purposes of coastal management 
it means: a government’s general power to exercise authority over all persons 
and things within its territory; and a geographic area within which political or 
judicial authority may be exercised.16

The third difficulty involves “the complexity of the coastal environment 
itself – its fluid and dynamic nature and the intricate relationships of the 
marine ecosystems and the environments that support them.”17 Coastal devel-
opment activities (building of structures, mining, dredging, etc.) can signifi-
cantly affect the ecology of the coastal area and the functioning of ocean 
processes and resources. For example, development activities in beach and 
dune areas can change patterns of sediment transport or alter inshore current 
systems. This can cause sediment accretion in some areas and erosion in oth-
ers, leading to the destruction of habitat. Similarly, industrial development in 

as an International Practice Second Iteration August 2002 (University of Massachusetts, Boston 
2002).
13 B. Cicin-Sain and R. Knecht, Integrated Coastal and Ocean Management-Concepts and Prac-
tices (1st ed., Island Press, Washington, D.C. 1998) 16.
14 Sorensen and McCreary (n 9).
15 Cicin-Sain and Knecht (n 13) 16.
16 Blacks Law Dictionary (8th ed., 2004) 867.
17 Cicin-Sain and Knecht (n 13) 19.
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the coastal environment can decrease the productivity of wetlands by intro-
ducing pollutants and changing water temperature. Activities further inland, 
such as logging and agriculture, can damage estuarine and ocean areas through 
increased flow of sediment, effluent, pesticides and other pollutants.18

ICM is a response to the three central difficulties that are encountered when 
trying to manage human activities in the coastal environment. In simple 
terms, it is a regime designed to enable different sectoral interests, jurisdic-
tional areas and environmental effects to be taken into account when making 
decisions about ‘what and where’ human activities can be undertaken in the 
coastal environment. In this sense Cicin-Sain and Knecht have defined ICM, 
in their seminal work on the topic, as a process that ensures:19

. . . decisions of all sectors (e.g., fisheries, oil and gas production, water quality) 
and all levels of government are harmonized and consistent with the coastal pol-
icies of the nation in question.

Harmonisation and consistency is achieved through the principle of integra-
tion. The key forms of integration under ICM can be generally summarised as 
including:20

•  intersectoral integration: integration among different coastal and marine sec-
tors, such as aquaculture, oil and gas development, coastal fisheries;

•  intergovernmental integration: integration among different levels of govern-
ment, including international, national, provincial and local levels; 

•  spatial integration: integration between the land and ocean sides of the coastal 
zone; and

18 Ibid., at 16.
19 Ibid., at 19.
20 B. Cicin-Sain, R. Knecht, A. Vallega and A. Harakunarak, ‘Education and Training in 
Integrated Coastal Management: Lessons from the International Arena’ (2000) 43 Ocean & 
Coastal Management 291–330, 292. ‘Intersectoral’ is often described as ‘horizontal’ integra-
tion and ‘intergovernmental’ as ‘vertical’ integration. Some authors create a separate, fifth 
category—‘international integration’ (see B. Cicin-Sain and S. Belfiore, ‘Linking marine pro-
tected areas to integrated coastal and ocean management: A review of theory and practice’ 
(2005) 48 Ocean & Coastal Management 847–868). The authors acknowledge the need for 
international integration, but consider that this fifth category is unnecessary as it is already 
captured more generically under the four listed categories.
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•  science-management integration: integration among the different disciplines 
important in coastal and ocean management (natural sciences, social sciences, 
and engineering, and the management entities).

ICM requires coastal decision-makers to take into account the effects that 
coastal and landward activities can have on the coastal environment and the 
effects that coastal activities can have on one another, and on landward activi-
ties. It has been suggested that the goal of ICM should be to facilitate resource-
use decisions that:21

. . . achieve sustainable development of coastal and marine areas, . . . reduce vul-
nerability of coastal areas and their inhabitants to natural hazards, and . . . main-
tain essential ecological processes, life support systems, and biological diversity in 
coastal and marine areas.

The necessary contextual support for the implementation of ICM usually 
includes a relevantly educated populace, a stable government, and the capac-
ity to draw on interdisciplinary knowledge in decision making and acquire 
relevant data. These criteria are usually present in developed Western coun-
tries. It has also been suggested that an appropriate legal framework and 
diverse and extensive public participation may be necessary to achieve imple-
mentation.22 We concur with this view, as without legislative provision there 
is no certainty that best-practice ICM procedures will be implemented in 
coastal planning or in respect of particular decisions about resource use under 
coastal plans. Public participation provides the legal framework with legiti-
macy by ensuring that the full range of interests in the coastal environment is 
taken into account when preparing plans and making decisions. 

Having regard to the aforementioned criteria, we consider that for an effec-
tive ICM regime to be established in a developed Western country it is neces-
sary to implement a legal framework that makes provision for five specific 
kinds of tools.23 These are: jurisdiction over the coastal environment; inte-
grated planning mechanisms; processes for gaining the rights or consent to 
use or occupy coastal and marine areas;24 and provision for public  participation 

21 Cicin-Sain and Knecht (n 13) 40–41.
22 G. Westcott, ‘Stimulating vertical integration in coastal management in a federated nation: 
the case of Australian coastal policy reform’ (2009) 37 Coastal Management 501–513.
23 We are restricting our comments to developed Western democracies and accept that the 
problems in developing countries may not necessarily be overcome by such an approach. For 
an analysis of problems in implementing ICM in developing and non-democratic countries 
see T.-E. Chua, ‘Lessons learned from practicing integrated coastal management in Southeast 
Asia’ (1998) 27(8) Ambio 599–610.
24 It is common to refer to “rights” of use and occupation in the coastal environment. It is 
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and informed decision-making processes.25 It is our contention that New 
Zealand’s RMA makes effective provision for these five tools and therefore 
serves as an appropriate model for the implementation of ICM in developed 
countries.

A successful legal framework for ICM will, in general, make legislative provi-
sion for each of the following components:

• policy goals to be achieved;
• general legislative provisions to be used in achieving the policy goals; and
• decision-making bodies to administer the legislative provisions.

The policy goals of the legislation set out the general overarching purpose to 
be achieved by the regulatory mechanism that the legislation puts in place. It 
may be that the policy of the legislation is to achieve ICM. More often ICM 
will be a second-tier policy that is designed to give effect to a broader policy, 
such as sustainable development. This is particularly the case in Common-
wealth jurisdictions such as New Zealand, the United Kingdom, Australia and 
Canada. The various legislative frameworks of these countries all employ sus-
tainable development in some way to guide the development and use of a 
wide range of resources (not just those located in or affecting the coastal 
environment).26

possible that such rights constitute a property right over common or public property. How-
ever, the existence of private property rights over the coastal environment is legally contentious 
and for the purposes of this article we use the term consent. This is the term used under the 
RMA. For a detailed discussion of property rights over the coastal environment see R. Makgill, 
‘Public property and private use rights: Exclusive occupation of the coastal marine area of New 
Zealand’ in K. Bosselmann and V. Tava (eds.), Water and Sustainability: New Zealand Centre 
for Environmental Law Monograph Series: Volume 3 (NZCEL, Auckland 2011) 77–110.
25 By “informed” decision-making processes we mean processes that are able to draw on the 
full gamut of interdisciplinary knowledge—including that provided by biophysical and social 
science.
26 See, for example, Local Government Act 2002 (New Zealand), Environment Protection 
and Biodiversity Conservation Act 1999 (Australia), Planning Act 2008 (England), Federal 
Sustainable Development Act 2008 (Canada), and HM Government, Scottish Executive, 
Welsh Assembly Government and Northern Ireland Office, 2005, One Future- Different Paths: 
The UK’s Shared Framework for Sustainable Development London: DEFRA.

A Legal Framework for ICM

Policy, Legislation and Decision Making
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As discussed, even if ICM is not the central policy of a legislative frame-
work, that legislation should set out a second tier of policy intended to achieve 
ICM. The remaining legislative provisions are in effect the ‘nuts and bolts’ 
used to achieve or implement the central and second tier policy of the legisla-
tion. In terms of ICM, these provisions should give effect to the other key 
tools that we have identified as necessary for achieving ICM, including: juris-
diction over the coastal environment, integrated planning, a consent process, 
public participation and informed decision-making.

Effective ICM decision making may be carried out by three levels of gov-
ernment (local, provincial/state, and national/central) with jurisdiction over 
the same areas within the coastal zone.27 This means that on occasion, all levels 
of government can be involved in regulatory activity pertaining to a proposed 
development without the requirement for integrated decision-making being 
compromised. In situations where there are transnational jurisdictions, such 
as the European Union, the experience in national and local government inte-
gration set out below can be taken as simply adding another level of govern-
ment and the principles are unchanged. In instances where decision making is 
carried out at different levels of government, it is important that the respective 
agencies co-operate, coordinate their efforts, avoid duplication and ensure 
that decisions are comprehensive.

The RMA is the principal legislation for managing all New Zealand’s natural 
and physical resources. It is important to note that this excludes the allocation 
of minerals and hydrocarbons (i.e., gas and oil), and all fishing activities 
(including protection of areas from fishing activities).28 However, the RMA 
does address the effects of mining activities and of facilities and infrastructure 
associated with fishing. The exclusion of the effects of fishing and the alloca-
tion of fishing space from the RMA have had significant consequences for 
marine aquaculture. Although this issue is beyond the scope of the present 
article,29 it is worth noting that the effects of fishing on fish stocks, non-target 

27 Cicin-Sain and Knecht (n 13) 164.
28 Crown Minerals Act 1991, Fisheries Act 1983, Fisheries Act 1996, Marine Reserves Act 
1971, and Marine Mammals Protection Act 1978.
29 For a detailed discussion of these problems, see H. Rennie, ‘Coastal fisheries and marine 
planning in transition’ in P. Memon and H. Perkins (eds.), Environmental Planning & Man-
agement in New Zealand (Dunmore Press Ltd., Palmerston North 2000) 215–222; H. G. 
Rennie, ‘New Zealand Mariculture: Unfairly Challenged?’ in D. VanderZwaag and G. Chao 
(eds.), Aquaculture Law and Policy: Towards Principled Access and Operations (Routledge, 
 London and New York 2006) 504–523; and H. Rennie, ‘Marine (Aquaculture) Space 

The Resource Management Act 1991
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species by-catch and on fisheries habitat are provided for under the Fisheries 
Act 1996 through the quota management system and various regulatory pro-
visions available to the Minister of Fisheries. Although the approach taken is 
arguably superior to that taken toward fisheries in many other countries, sig-
nificant concerns remain over the quality of information available to fisheries 
managers, which make its effectiveness difficult to evaluate.30 

The RMA was enacted before the Rio Earth Summit and New Zealand’s 
ratification of the LOSC. Instead, New Zealand drew on the Brundtland 
Report’s31 treatment of sustainable development to shape the purpose of the 
RMA. The fact that the RMA introduced sustainability into domestic legisla-
tion facilitated New Zealand’s rapid signing of Agenda 21 and the subsequent 
ratification of two international environmental agreements and the LOSC, 
which includes extensive environmental provisions.32 However, the RMA is 
deliberately not based on sustainable development, but on sustainable manage-
ment.33 It therefore does not include social development matters, such as the 
allocation of funds for particular activities or social development. It is effec-
tively a form of development control and regulation.

Allocation: Assessing Transitional Challenges to Local Economies in New Zealand’ (2010) 
25(3) Local Economy 190–207.
30 R. Burns and G. Kerr, ‘Observer effect on fisher by catch reports in the New Zealand ling 
bottom long-lining commercial fishery’ (2008) 42(1) New Zealand Journal of Marine and 
Freshwater Research 23–32; J. Beddington, D. Agnew and C. Clark, ‘Current problems in the 
management of marine fisheries’ (2007) 316 Science 1713–1716; and B. Chilvers, ‘New Zea-
land sea lions Phocarctos hookeri and squid trawl fisheries: by-catch problems and management 
options’ (2008) 5 Endangered Species Research 193–204.
31 G. Brundtland, Our common future: The World Commission on Environment and Develop-
ment (Oxford University Press, Oxford 1987) 44.
32 The Convention on Biological Diversity 1992 (ratified 1993), the Framework Convention 
on Climate Change 1992 (ratified 1993), and the LOSC (ratified 1996). It is important to 
note that Agenda 21 sets out non-binding environmental principles, whereas the three Con-
ventions are legally binding and make provision for legally binding actions to be taken. Nev-
ertheless, New Zealand’s RMA, Biosecurity Act 1993 and Local Government Act 2002 are all 
considered to be largely in accord with the principles of Agenda 21.
33 The key purpose of the RMA is set out under section 5, which provides that: (1) The pur-
pose of this Act is to promote the sustainable management of natural and physical resources. 
(2) In this Act, sustainable management means managing the use, development, and protec-
tion of natural and physical resources in a way, or at a rate, which enables people and com-
munities to provide for their social, economic, and cultural wellbeing and for their health and 
safety while—(a) Sustaining the potential of natural and physical resources (excluding miner-
als) to meet the reasonably foreseeable needs of future generations; and (b) Safeguarding the 
life-supporting capacity of air, water, soil, and ecosystems; and (c) Avoiding, remedying, or 
mitigating any adverse effects of activities on the environment.
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The RMA was conceived as a framework for integrating and rationalising 
environmental management generally, not just for ICM. To those ends it 
repealed or modified 59 statutes and modified 50 regulations. To a large 
extent, the Act is the child of the neo-liberal ideology that swept across New 
Zealand in the 1980s. It focuses on the effects of activities rather than the 
activities themselves. Rather than have central government direct where and 
what type of development should take place, it relies on the market to effi-
ciently decide the most appropriate uses of resources. Using economic termi-
nology, the intent of the Act is to encourage the internalisation of externalities. 
Consistent with this neo-liberal approach, the purpose of the RMA is intended 
to enable activities which promote people’s well-being while creating an obli-
gation to deal with the adverse effects of those activities on the environment. 
A person’s use of their land can only be restricted if it breaches the require-
ments set out in the RMA or contravenes a rule in a regional or district plan, 
in which case a resource consent is required. This approach is often referred to 
as the ‘enabling purpose’ of the RMA.

Nevertheless, the enabling purpose of the RMA must be balanced with 
environmental considerations.34 Accordingly, the sustainable management 
purpose is only achieved if the social, economic, and cultural well-being gen-
erated by an activity is acceptable in terms of the scale and significance of its 
adverse effects on the environment. This effectively requires an assessment of 
environmental effects35 to be carried out for all activities, and the RMA pro-
vides clear guidance on the aspects that must be included in such assessments. 
All decision-making under the RMA is subsidiary to and must achieve the 
purpose of sustainable management.

Moreover, in the area between mean high water springs and the twelve-
nautical-mile limit (the coastal marine area),36 the enabling principle operates 
in reverse. At the time the RMA was passed it was assumed that this area was 
public domain administered by the Crown. The owners were considered to be 
the public. As a consequence, if one member of the public wishes to acquire 
space or carry out activities that would affect other members of the public (the 
other owners), then they are not able to do so unless the rules in a plan allow 
them to, or they have obtained a ‘resource consent’ to do so. This is seen as 

34 Ibid., (a) to (c).
35 An assessment of environmental effects (AEE) is often referred to in international law and 
other domestic jurisdictions as an environmental impact assessment (EIA).
36 The distinction between the coastal marine area and the coastal environment is discussed 
later in this article.
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inherently precautionary and restrictive in comparison to the enabling ter-
restrial regime set out above.

The sustainable management purpose is supported by a second tier of poli-
cies described as the ‘principles’ of the RMA. The most important principles 
in terms of ICM are the “matters of national importance”. These include “the 
preservation of the natural character of the coastal environment (including 
the coastal marine area) and its protection from inappropriate subdivision, 
use, and development” and “the maintenance and enhancement of public 
access to and along the coastal marine area.”37 Despite their national impor-
tance, these principles do not create a veto over decision making under the 
RMA. Rather they need to be weighed against other competing consider-
ations to determine whether a decision achieves the sustainable management 
purpose of the RMA.

The legislative provisions that are intended to give effect to the purpose of 
the RMA include: clear jurisdiction over the coastal environment; integrated 
planning; formal consent processes for activities; considerable scope for public 
participation and informed decision-making.

The RMA has jurisdiction over land (including seabed and foreshore), air 
and water out to the 12-nautical-mile boundary of the territorial sea. The 
integrated planning provisions follow the cascade principle. National policy 
statements that are prepared under the RMA have to be given effect at all 
lower tiers of planning; regional policy statements and plans have to be given 
effect by lower level district and city plans. During the preparation of plans at 
the same level, the plans of adjacent authorities and any other plans prepared 
under the RMA must be considered. The plans set the parameters against 
which the effects of proposed activities are assessed. If an activity has effects 
that are prohibited by the plan, then permission for the activity cannot even 
be applied for and it cannot be undertaken. If the plan permits certain effects, 
then any activity that has only those effects can proceed without requiring 
permits. Activities with effects that are not prohibited or permitted fall into 
one of several levels of discretionary decision-making. Public participation is 
required at all levels of policy- and plan-making and in consent-granting pro-
cesses where the activity would have more than a minor environmental effect.

Although the RMA provides for resource rentals or royalties to be charged 
for the use and occupation of marine space,38 this has largely not been imple-
mented. The consequence is that marine space is relatively cheap space, with 
the main costs being those involved in obtaining consent to occupy and use 

37 RMA ss 6(a) and (d).
38 RMA s 64A. Similarly no royalties are charged for fishing under the fisheries legislation.
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the coastal marine area. All resource consents are restricted to a maximum 
thirty-five-year term, with no guarantee of renewal.

The RMA followed closely behind a rationalisation of governance struc-
tures implemented through the Local Government Act 1989 that dramati-
cally reduced the number of local government and quasi-autonomous 
government bodies. The resultant structure comprises a central government; a 
tier of regional councils with primary responsibility for administration of 
common property resources (e.g., water, air, biodiversity, and use of the ter-
ritorial sea (other than for fishing)); and territorial local authorities (cities and 
districts) that are responsible for land use (e.g., subdivision and development).
The RMA defines the administrative activities that are to be undertaken by 
these tiers in relation to the coastal environment. Proposed developments by 
all levels of government are generally subject to the RMA. Thus, central gov-
ernment projects or those of its state-owned enterprises often require approval 
from regional councils to proceed. The RMA establishes a hierarchy of roles 
and responsibilities among these agencies. The role of central government is 
to set policy on matters of national significance and monitor the implementa-
tion of the RMA. In terms of ICM, central government is responsible for 
national coastal policy through the New Zealand Coastal Policy Statement 
(NZCPS).39 This document sets out national guidelines that all agencies under 
the RMA must consider when making decisions about planning or coastal 
development and resource use. 

Regional councils must prepare regional policy statements addressing the 
resource management issues in their region.40 In terms of ICM, regional coun-
cils also have the responsibility of preparing regional coastal plans in conjunc-
tion with the central government’s Department of Conservation. These plans 
are approved by the Minister of Conservation. The plans promote the sustain-
able management of the coastal marine area (that area between the line of 
mean high water at spring tide and the outer boundary of the territorial sea) 
and the coastal environment.41 Regional councils can also develop regional 
plans covering land and water areas landward of the coastal plan. Although 
these plans are optional, in practice, regional councils generally seek to imple-
ment regional plans in respect of a region’s other natural resources (i.e., those 
in addition to the coastal marine area). Some, however, have combined their 

39 Two New Zealand Coastal Policy Statements have been issued. The first one, dated 1994, 
was replaced in 2010.
40 RMA s 60.
41 RMA s 64.
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regional coastal plan with landward regional plans to create an integrated 
regional coastal environment plan.42

District councils are primarily concerned with the implementation and 
administration of plans for the integrated management of land use. There is 
an average of six district councils within the catchment of each regional coun-
cil. District plans must give effect to regional policy statements. Where an 
application for consent requires approval from both regional and district 
councils, the RMA requires a joint hearing to be held unless there are extraor-
dinary circumstances that make this inappropriate.43

Although many themes vie for dominance, it seems generally accepted that 
the overarching goal of all natural resource programs is to ensure and main-
tain ecosystem integrity and resilience. The prevailing legislative framework 
must have jurisdiction over the full span of the coastal ecosystem, regardless of 
the legal jurisdictions involved (including rivers, land, beach and dune sys-
tem, foreshore and offshore). This will give the government body responsible 
for administering ICM the benefit of being able to take action in respect of 
any activity that could have adverse effects on the coastal environment, 
whether pollution occurs on land and seeps out to the coast or is discharged 
directly from a vessel out at sea. Similarly, it should enable coastal hazards to 
be addressed.

Another feature of the RMA is that it heralded to some extent an ecosystem-
based approach to management. Hence the second and third environmental 
goals of sustainable management under section 5(2) of the Act provide for:

(b)  Safeguarding the life-supporting capacity of air, water, soil, and ecosys-
tems; and

(c)  Avoiding, remedying, or mitigating any adverse effects of activities on 
the environment.

It is worth noting that the duty to safeguard the life-supporting capacity of an 
ecosystem under section 5(2)(b) is different to safeguarding the ecosystem 

42 For example, the Bay of Plenty Regional Council.
43 RMA s 102.

Adequate Jurisdiction over the Coastal Environment

New Zealand’s Catchment-based Approach
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itself. Nevertheless, the definition of environment under the RMA includes 
ecosystems.44 That means that a proposed activity must also be considered in 
terms of its adverse effects on an ecosystem under section 5(2)(c).

The ecosystem approach is also present in the division of regional councils’ 
spheres of authority into catchments. Catchments are the ecological conduit 
for the passage of water to the coast. Understanding land-water relationships 
is the starting point for appreciating the need for holistic management of 
regions using natural boundaries. The primary determinant of the health of 
any near-shore marine ecosystem is run-off from contributory catchments. 
Chemical contamination from run-off results in the overfeeding and, fre-
quently, the poisoning of estuaries. Regional councils, as discussed, have 
responsibility under the RMA for the integrated management of natural and 
physical resources within their regions. Their regions include both the land 
catchment and the offshore environment out to the 12-nautical-mile territo-
rial sea boundary. They are therefore well placed to prepare and implement 
plans that manage water quality and sediment supply from its origins far 
inland all the way to the receiving coastal environment. 

The term coastal environment is not defined in the RMA, but has rather been 
determined on a case-by-case basis before the courts. According to the courts, 
the coastal environment is an environment in which the coast is a significant 
part or element. It generally extends to the dominant ridge or hills behind the 
coast, but inland areas not visible from the sea are not necessarily excluded.45 
It is interesting that this definition is not as wide as the catchment-based area 

44 RMA s 2. “Environment includes—(a) Ecosystems and their constituent parts, including 
people and communities; and; (b) All natural and physical resources; and (c) Amenity values; 
and (d) The social, economic, aesthetic, and cultural conditions which affect the matters stated 
in paragraphs (a) to (c) of this definition or which are affected by those matters.”
45 Crooks and Sons Ltd v. Invercargill City Council, unreported, Environment Court, 
(C81/1997). See also Rennie (n 9) 152. In November 2010 the New Zealand Government 
issued the New Zealand Coastal Policy Statement 2010. Policy 1(2) provides an inclusive defini-
tion of coastal environment largely built from case law: “the coastal environment includes: 
(a) the coastal marine area; (b) islands within the coastal marine area; (c) areas where coastal 
processes, influences or qualities are significant, including coastal lakes, lagoons, tidal estuar-
ies, salt marshes, coastal wetlands, and the margins of these; (d) areas at risk from coastal 
hazards; (e) coastal vegetation and the habitat of indigenous coastal species including migra-
tory birds; (f ) elements and features that contribute to the natural character, landscape, visual 
qualities or amenity values; (g) items of cultural and historic heritage in the coastal marine area 
or on the coast; (h) inter-related coastal marine and terrestrial systems, including the intertidal 

Coastal Environment
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relevant to a water-based ecosystem approach. This is probably because most 
cases that have come before the courts have concerned landscape issues and 
therefore have relied on interpretation of the visual environment rather than 
the complex set of relationships that go to make up an ecosystem.46 Neverthe-
less, the Environment Court’s refusal to exclude areas not visible from the sea 
is recognition that what goes to make up the coastal environment should not 
rely entirely upon anthropocentric values.

It is important to understand that even though regional councils have juris-
diction over both land and the offshore environment, these areas do have a 
jurisdictional divide. This divide is known as mean high water springs 
(MHWS), which is defined as the average greatest landward extent to which 
the tide extends.47 The jurisdiction of district councils, who, as discussed, are 
only responsible for land use, does not extend below MHWS.48 The area 
between MHWS and the outer limit of the territorial sea is defined under the 
RMA as the ‘coastal marine area’.49

The coastal marine area is accorded special significance under the RMA 
because it was assumed to be owned by the Crown on behalf of all New 
Zealanders. It is, in effect, public property, and the preservation of its 
natural character and its availability for public access are matters of national 
importance.50

It was historically assumed in New Zealand that the Crown had ownership 
of the coastal marine area. The Crown in turn was seen to hold title to the 

zone; and (i) physical resources and built facilities, including infrastructure, that have modi-
fied the coastal environment”.
46 V. Froude, H. Rennie and J. Bornman, ‘The nature of natural: defining natural character 
for the New Zealand context’ (2010) 34(3) New Zealand Journal of Ecology 332–341; and 
R. Maplesden, Natural character—concept development in New Zealand law planning and pol-
icy, Technical Report 2000/4, Boffa Miskell 2000, Hamilton, Environment Waikato, 101.
47 Gisborne District Council v Falkner, unreported, Planning Tribunal, (A82/94).
48 An exception to this is where some district councils have gained permission to extend their 
boundary to the low-water mark under the Local Government Act for the purpose of passing 
and enforcing by-laws for such matters as setting the speed limits for people driving on the 
beach.
49 Section 2 of the RMA provides that the “coastal marine area” means the foreshore, seabed, 
and coastal water, and the air space above the water” between the line of mean high water at 
spring tides and the outer limits of the territorial sea. A specific methodology is provided for 
calculating the boundary at river mouths.
50 RMA ss 6(a) and (d).

Coastal Marine Area
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coastal marine area on trust for the benefit of the public, who had certain 
rights to the use of that property. These rights were not secured as individual 
rights, but rather as social rights in the use of social resources. The public’s 
right to the coastal marine area (or foreshore and seabed) has a Roman and 
common law tradition. Although the common law recognised that the Crown 
could grant private title over the foreshore and seabed, such grants were sub-
ject to the public rights of navigation and fishing (as discussed above in respect 
of the freedom of the seas). More recently the Crown has been divested of title 
to the coastal marine area and common law rights to public access have been 
codified through legislation.51

There is a strong presumption against alienation of the coastal marine area 
in New Zealand. This is akin to the American doctrine of public trust which 
holds that public land under navigable waters cannot be irrevocably surren-
dered to private interests.52 Nevertheless, most activities that take place in the 
coastal marine area require some degree of occupation of the coastal marine 
area. The right to occupy the coastal marine area is a privilege which is not 
conferred lightly, since it effectively restricts the public’s right to enjoy the 
coastal marine area.53 As discussed, the RMA therefore takes a precautionary 
approach to consideration of proposals to undertake activities in the coastal 
marine area.

51 R. Makgill and H. Rennie, ‘The Marine and Coastal Area Act 2011’ (2011) April Resource 
Management Journal 1–7; R. Makgill, ‘Feeling Left out at Sea? Navigating No Ownership, 
Customary Rights and Resource Management’ in Marine and Coastal Area Act: Demystify-
ing the Hype (New Zealand Law Society, Wellington 2011) 27–64; and Makgill ‘Public 
property and private use rights’ (n24) 77 and 87–90. In 1991, when the Resource Manage-
ment Act was passed, it was presumed that the Crown owned the foreshore and seabed. This 
presumption was challenged by Maori in the late 1990s and subsequently resulted in the 
Labour-led Government controversially passing the Foreshore and Seabed 2004 Act (FSA), 
which declared the foreshore and seabed to be Crown-owned. A review of the FSA was pro-
vided for in the 2008 Confidence and Supply Agreement between the National Party and the 
Maori Party. A Ministerial Panel provided a written report to the Attorney-General on 30 June 
2009 recommending that the FSA should be repealed and new interim legislation enacted to 
provide for, inter alia, the legal title to be held by the Crown in trust for those later determined 
as having the right to title. It is worth noting that the Panel’s preferred outcome involved rec-
ognition and provision for both customary and public interests in the foreshore and seabed. 
The subsequent Marine and Coastal Area (Takutai Moana) Act 2011 removes Crown owner-
ship, declares the coastal marine area a commons incapable of ownership, protects public use 
rights (access, recreation, navigation and fishing) and re-establishes the right of Maori to claim 
customary marine use rights and title. 
52 Makgill, ‘Public property and private use rights’ (n 24) 89–90.
53 Ibid., at 79–80 and 93–97.
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Planning can be broadly defined as a decision-making process for influencing 
or determining the way in which physical and natural resources are used. The 
form that planning takes varies considerably between, and even within nations, 
but a number of characteristics are universal:54

•  first, planning is future-oriented, making use of strategies that seek to 
achieve agreed goals;

•  second, it is primarily a public-sector activity, administered by different 
tiers of government, with local government usually playing a key role;

•  third, it is concerned with both shaping and protecting the built and 
natural environments.

Conventional planning is characterized by the segregation of land uses into 
specified geographic zones and dimensional standards stipulating limitations 
on the type of development activity that is allowed to take place within each 
type of zone. In Europe, a widely used form of conventional planning is ‘spa-
tial planning’.55 Spatial planning involves managing the spatial organization 
of entire urban regions, where concerns as diverse as travel systems, economic 
growth, social inequalities, environmental quality and water resources are 
drawn together. Spatial planning is thus concerned with the formation of 
entire patterns of activity across increasingly large territories.56

The RMA, as discussed, ushered in a new style of environmental management 
based on effects rather than activities. This means that New Zealand takes an 
effects-based approach to planning. Effects-based plans use performance stan-
dards and assessment criteria to determine whether proposed development 
projects are appropriate within different zones. Whereas conventional zoning 
prescribes the types of activities and land uses that can be undertaken in a 
particular zone, effects-based planning specifies the level of adverse effects that 

54 S. Jay, ‘Planners to the rescue: Spatial planning facilitating the development of offshore 
wind energy’ (2010) 60(4) Marine Pollution Bulletin 493, 495–496.
55 Spatial planning is also known as structure planning in parts of Europe and as regional 
planning in the USA.
56 Jay (n 54) 496.
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are acceptable within a zone. Accordingly, effects-based plans do not seek to 
regulate the proposed use or activity, but rather the performance of that use or 
activity in terms of its effects on the surrounding environment. It follows that 
planning documents contain rules that control adverse effects rather than 
specified activities. As a general rule of thumb, if an applicant can show that 
the adverse effects of a proposed activity will be not more than minor, he/she 
will invariably be granted consent to undertake his/her proposal.

The clear incentive of the effects-based planning regime is to encourage 
people to internalise the cost of addressing the effects of their activity by 
investing in technology, designs or procedures that will reduce adverse envi-
ronmental effects to an acceptable level. This incentive is strengthened by the 
public-participation provisions of the RMA which provide two different paths 
down which an application might proceed. These are the notified and non-
notified paths. A notified application requires a public hearing, which is often 
costly. If an affected party gives written approval for the activity, then the 
effects of the application on that party are no longer capable of being consid-
ered by the regional council processing the application. The process of obtain-
ing written approval from affected parties for an application in the coastal 
marine area often requires the applicant to offer measures that avoid, remedy 
or mitigate the environmental effects of the proposed activity. This is because 
even if a party provides written approval for the activity, thereby excluding 
consideration of effects on that party, the regional council is still required to 
consider the effects of the activity on the broader environment57 Generally 
applicants will try to make a proposal as environmentally acceptable as pos-
sible in order to obtain the agreement of potentially affected persons (e.g., 
through agreement on mitigation measures or environmental/financial 
compensation)58 so that an application can proceed on a non-notified basis.

57 Although the effects on the individual party are not considered, the effects on the broader 
environment are still considered in terms of the purpose and principles of the RMA, and 
another party might pursue such matters (Royal Forest and Bird Protection Soc of New Zealand 
Inc v Kapiti Coast District Council (2009) 15 ELRNZ 144).
58 Environmental compensation is distinguished from financial compensation. The former 
involves a net conservation benefit (Alexandra District Flood Action Soc Inc v. Otago Regional 
Council, unreported, Environment Court (C102/05)). The Environment Court has developed 
a test to determine whether environmental compensation is sufficiently linked to a develop-
ment proposal. It should be: (a) a similar area of comparable conservation worth to what is 
being developed; and (b) managed so as at least to maintain, and usually to restore or improve, 
the qualities for which it is being conserved; and/or protected in its ownership—usually by 
vesting it in a local authority (Memon v. Christchurch City Council, unreported, Environment 
Court (C116/03)).
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The RMA does not define integrated management. Nevertheless, the Act does 
require:

•  regional councils to achieve integrated management of natural and phys-
ical resources;59 and 

•  district councils to achieve the integrated management of the effects of 
the use, development, or protection of land.60

The Ministry for Environment, in keeping with the central government’s role of 
monitoring the implementation of legislation, prepared a paper on the essential 
components of integrated management. The components identified are:61

•  first, there should be integration across media. For example, policies on 
coastal water quality should be developed in conjunction with polices on 
land matters affecting water quality.

•  second, there is need for integration across agencies. This includes joint-
decision-making, joint management methods and responses, and coordi-
nated action in pursuit of shared environmental goals. For example, to 
ensure that the coastal environment is managed properly, regional and 
district councils need to work together to ensure that their policy and 
planning documents are harmonised and do not conflict.

One of the clearest mechanisms for achieving ICM under the RMA is the 
requirement for regional policy statements and plans (including coastal plans) 
to give effect to the NZCPS,62 and for district plans to give effect to the 
NZCPS and the relevant regional policy statement.63 The NZCPS promotes 
the sustainable management of the natural and physical resources of the 
coastal environment, including the coastal marine area. The NZCPS covers a 
range of issues, such as national priorities for coastal protection and develop-
ment, consideration of climate change, clarification of various aspects of 
Crown land management, controls over private development projects and the 
implementation of obligations under international treaties and conventions.64 

59 RMA s 30(1)(a).
60 RMA s 31(1)(a).
61 Ministry for Environment, ‘Not Just an Add On’ (1993) March Planning Quarterly 18.
62 RMA ss 62(3) and 67(3)(b).
63 RMA s 75(3).
64 RMA s 58.

Integration of National, Regional and District Plans under the RMA
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The NZCPS also sets out the specific circumstances in which a nominee of the 
Minister of Conservation will be appointed to consider resource-consent 
applications relating to activities likely to have significant or irreversible 
adverse effects on the coastal marine area, or which concern a coastal marine 
area of significant conservation value.65

In addition to giving effect to the relevant provisions of the NZCPS in 
planning documents, local authorities must also have regard to its provisions 
when considering resource-consent applications.66 As discussed, the RMA 
specifies that use and development must not occur in the coastal marine area, 
(such as the erection of a structure that is fixed in, on, under or over the fore-
shore or seabed), unless expressly allowed by a rule in a regional coastal plan 
or resource consent.67 If a person does wish to carry out an activity that is not 
expressly allowed by a rule in a regional coastal plan, they need to apply for 
resource consent to the relevant regional council. The resource-consent pro-
cess is carried out pursuant to the RMA68 and the relevant regional plan. 
When considering a resource-consent application, the regional council must 
have regard to any actual or potential effects on the environment of allowing 
the activity, the New Zealand Coastal Policy Statement, regional policy state-
ments, regional (land, water and air) plans and the coastal plan.69

Regional coastal plans can integrate management across the land-sea inter-
face by linking with regional plans.70 As discussed, district plans must give 
effect to regional policy statements. They also must not be inconsistent with 
regional plans.71 District plans in reality tend to make less direct provision for 
the coastal environment than regional coastal plans. The primary type of effect 
that district plans tend to regulate is whether residential subdivision and 
development can take place on the landward side of the MHWS boundary. 
The major constraints tend to be natural character, amenity, and landscape 
values. Nevertheless, coastal subdivision and development is increasingly reg-
ulated at a regional plan level with regional policy statements providing for 
such things as metropolitan urban limits, and regional plans addressing coastal 
setbacks, hazard zones and sewerage disposal requirements. Therefore, if a 
regional policy statement or plan precludes a coastal area from development, 
the district plan must be consistent with that requirement. In practice this is 

65 RMA ss 58 (e) and 117. Until 2009, the Minister of Conservation was also the final 
decision-maker on these applications.
66 RMA s 104(1)(b)(iv).
67 RMA s 12 (1).
68 RMA Part 6 Resource Consents.
69 RMA s 104(b).
70 RMA s 64(2).
71 RMA s 75(4)(b).
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generally not a problem, as the areas precluded from development are nor-
mally rural areas, and district plans by and large contain rules specifying that 
residential development in rural areas is not permitted.

Coastal setbacks and hazard zones have significant implications for land-
owners who have built in areas that may be flooded or eroded by coastal 
processes, perhaps as a consequence of sea-level rise or climate change. Such 
issues have been guided by a High Court finding in the mid-1990s that there 
is no obligation on government to protect properties that were allowed to 
develop in hazardous areas. Moreover, the RMA and plans made under it 
over-ride any purported common law rights that land owners might have to 
protect their land.72 Managed retreat has been accepted as an appropriate 
response. As a result, new houses built in hazard zones are usually required to 
be relocatable.

The requirement to obtain a coastal permit or consent is a common proce-
dural requirement used in developed Western countries to regulate proposals 
to undertake activities in the coastal environment. Legislation giving effect to 
this ICM tool will generally require anyone who wishes to undertake an activ-
ity in a coastal zone to obtain a permit from the government body responsible 
for administering the coastal environment. The legislation will also set forth 
policies, and require the preparation of plans, which are to be followed by the 
governing body when considering whether to grant or deny the proposal. The 
applicant is normally required to submit an environmental impact assessment 
to support the application. If the government body considers that the pro-
posal satisfies the policies and plans set out under the legislation, it will grant 
the coastal permit, usually with conditions aimed at improving the proposal 
and making it less detrimental to the coastal environment.

Regional councils, as discussed, are responsible under the RMA for preparing 
planning documents in respect of natural and physical resources within their 
catchments. This means that they also have the function of considering appli-
cations for resource consents in respect of natural and physical resources. One 
example of a resource over which regional councils have jurisdiction is water. 

72 Falkner v. Gisborne District Council [1995] 3 NZLR 622; [1995] NZRMA 462 (HC).

Coastal Permit or Consent Process

Resource Consents / Coastal Permits under the RMA

92



 R. A. Makgill, H. G. Rennie /
 The International Journal of Marine and Coastal Law 27 (2012) 135–165 157

In deciding whether to grant a resource consent to take water or discharge (for 
example, effluent or sediment) into a water body, it is normal for the council 
to take into consideration the effect of that activity on the receiving coastal 
environment. Regional councils also have direct jurisdiction over the coastal 
marine area. That means that they have the function of considering applica-
tions for coastal permits to undertake activities in the coastal marine area. This 
might include such activities as: constructing a building, roadway, or seawall; 
building a pier; emplacing moorings; or extracting sand. District councils are 
responsible for land-use and subdivision consents within the terrestrial com-
ponent of the coastal environment. The most prevalent considerations here 
relate to the matters of national importance as to whether the proposal will 
preserve the natural character of the coastal environment and maintain and 
enhance public access to and along the coastal marine area.73

Applicants for a coastal permit or land-use consent must submit an assess-
ment of environmental effects (i.e., environmental impact assessment) to the 
regional or district council, respectively, for consideration. In considering 
whether to grant or decline the application, the council must have regard to: 
any actual or potential effects on the environment of allowing the activity,74 
and any relevant provision of the NZCPS, a regional plan or district plan.75 As 
discussed, all decisions under the RMA must achieve the purpose of the Act. 
Accordingly, in deciding whether to grant or refuse consent, the council must 
exercise an overall discretion to decide whether the application satisfies the 
sustainable management purpose of the RMA.76 If the council is satisfied it 
can grant the application, and it may impose conditions.77

Public participation in the preparation of planning documents and coastal 
permit applications ensures that all affected interests have an opportunity to 
be heard. This has two advantages. First, the benefits and costs of addressing 
all the potential issues are more likely to be equitably distributed if all parties 
have an opportunity to participate. Second, decisions are likely to be better 

73 RMA ss 6(a) and (d). For a discussion of “natural character” see Froude et al. (n 46).
74 RMA s 104(1)(a).
75 RMA s 104(1)(b).
76 RMA s 104B. It is noted that certain activities, called controlled activities, must be granted 
consent. Local authorities may only impose conditions on these activities according to the 
provisions of the plan. In the case of controlled activities, the RMA considers that the decision 
as to whether the effects of the activity satisfy the sustainable management purpose of the Act 
is made at the time that the plan is implemented or made operative.
77 RMA s 108.

Public Participation
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informed if all relevant points of view are heard and considered. Public 
 participation in policy and planning activities is of considerable importance in 
building and maintaining public confidence in the policies and plans that are 
adopted. This is because a process that is seen as fully open, based on reliable 
information and good science, and accessible to all interested parties stands a 
much better chance of long-term success than one that does not encourage 
participation and where decisions are made behind closed doors. In terms of 
the resource-consent process, public participation enables a consent authority 
to consider all potential effects of a proposal that might otherwise go unde-
tected without hearing from potentially affected parties.

Public participation is a fundamental feature of the RMA. Both the NZCPS 
1994, and the subsequent NZCPS 2010, were only implemented after exten-
sive public participation and hearings held by an independent board of 
inquiry. The public are entitled to participate in all regional and district plan-
ning processes, including the preparation of regional coastal plans. This 
includes the right:

• to lodge a submission on a proposed plan;
• appear in support of your submission at a public hearing; and
•  lodge an appeal with the Environment Court if you are dissatisfied with 

the decision of the council.78

As noted above, members of the public are given the opportunity to make 
submissions on notified applications, a public hearing is held and the out-
come of the hearing can be appealed to the Environment Court. The Environ-
ment Court hears the application on a de novo basis (i.e., it hears the entire 
application afresh and is not limited to questions of law).

The decision to proceed on a non-notified basis is solely in the hands of the 
relevant council. Furthermore, the decision to proceed on a non-notified basis 
can only be challenged in the High Court on points of law by way of judicial 
review. The legal threshold for over-turning an administrative decision on 
judicial review is very high.79

There is a presumption under the RMA that applications will be notified if 
the adverse effects of the proposal are more than minor. To proceed down a 
non-notified path, the Regional Council must be satisfied that the adverse 

78 RMA Schedule 1.
79 Generally referred to as the Wednesbury principle, the test for over-turning a decision not to 
notify is that the decision was so unreasonable that no other reasonable decision-maker could 
have made the same decision (See Associated Provincial Picture Houses Ltd v. Wednesbury Cor-
poration [1947] 2 All ER 680).
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effects of the activity on the environment will be minor,80 and all persons on 
whom there will be a more than minor adverse effect have given their written 
approval to the activity.81 A decision not to notify an application can only be 
overturned by way of judicial review. Non-notification effectively removes the 
public and non-governmental organisations from the decision-making pro-
cess unless they pursue judicial review. Accordingly, a council’s decision to 
allow the application to proceed on either a notified or non-notified basis can 
only be made once sufficient information is available to it as to the level of 
effects that the activity will have and the range of people that may be adversely 
affected. In either case, a successful application for development is dependent 
on a comprehensive assessment of environmental effects. More problematic 
for most applicants is whether public consultation should be undertaken or 
not prior to lodging an application. In this respect we note that applicants 
who fail to give attention to public consultation in the coastal marine area 
almost invariably have their application notified. A well-thought-out program 
of public consultation can help identify potentially affected parties, address 
concerns and obtain written approval.

Interdisciplinary integration is required under ICM to ensure that social, 
engineering and biophysical science are included and integrated into manage-
ment decision-making at plan, policy and project proposal levels. However, 
this privileges the Western positivist scientific tradition over epistemologies 
and ontologies of other cultures (e.g., indigenous peoples such as the Maori, 
Aborigine or Inuit). Decisions that ignore these other knowledge systems may 
lack legitimacy for those cultures. We consider that legislation that imple-
ments ICM therefore must ensure that the integration of Western science into 
informed decision-making does not lead to an inappropriate weighting of one 
type of cultural knowledge system over another.

The RMA includes social and cultural wellbeing and health and safety as 
part of its purpose. Landscape, amenity, economic, social, health, heritage and 
cultural impact assessments are all incorporated into the strategic environ-
mental assessment of plans and policies,82 and into the assessment of environ-
mental effects required for individual consent applications. In New Zealand, 
as in other developed countries, there is a significant indigenous population, 

80 RMA s 95A(2)(a).
81 RMA s 95D(e).
82 Required under section 32 of the RMA.

Informed Decision-Making
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the Maori. New Zealand is founded on a partnership between the British 
Crown and Maori chiefs, formalised as the Treaty of Waitangi. Maori com-
prise approximately fourteen percent of the population and are increasing in 
number.83 They have not been restricted to reservations, but are integrated 
into mainstream New Zealand society. The special rights of Maori deriving 
from their partnership with the Crown are expressed through what are known 
as the principles of the Treaty of Waitangi.84 The Treaty principles have in turn 
been enshrined in a variety of forms of national legislation.85 While the Crown 
retains the right to govern, it has a duty to protect Maori resources (taonga) 
and remedy past Treaty breaches. Maori have a strong political, cultural and 
spiritual identity, and this is reflected within the prevailing social structure in 
New Zealand.86 As claims of Treaty breaches are investigated and resolved, 
Maori have become increasingly significant players in the economy and in 
decision making.87 Recognition of Maori traditions, world view and concepts 
of managing the environment are key issues, and continue to be a source of 
tension in coastal management.88

The RMA requires all those exercising powers and duties under the Act to 
take into account the principles of the Treaty. The Department of Conserva-
tion, under its founding legislation, is required to give effect to those princi-
ples in its role as lead government agency for the coastal environment. The 
principles are not set out in legislation or the Treaty, but have been elaborated 
over time through case law. In addition to the general requirement for deci-
sion-makers to take into account those principles, regard must be shown to 

83 Specifically, 565,329 people (14.6 percent) of the usually resident population of New Zea-
land were recorded as being of Maori ethnicity in the 2006 national census. This includes 
those who listed Maori as their sole ethnic group or as one of several ethnic groups (Statistics 
New Zealand Census New Zealand 2006—QuickStats about Maori, Wellington: Statistics New 
Zealand).
84 New Zealand Maori Council v. Attorney General [1987] 1 NZLR 641 (CA).
85 For example, section 8 of the RMA provides that “[i[n achieving the purpose of this Act, all 
persons exercising functions and powers under it, in relation to managing the use, develop-
ment, and protection of natural and physical resources, shall take into account the principles 
of the Treaty of Waitangi (Te Tiriti o Waitangi)”.
86 For example, Maori have been appointed to the highest political office (Governor-General), 
can choose whether to be on general election rolls or on a separate Maori electoral roll, can 
choose whether to be educated in Maori or English language to the extent resources exist, and 
intermarriage is common, with Maori being defined as anyone who can prove any Maori 
ancestry. Maori have full access to the legal systems; special provisions reflecting Maori con-
cepts and giving weight to Maori planning documents are written into general legislation, 
such as the RMA (e.g., sections 6(e) and (g), 7(a) and 8 of the RMA).
87 P. McHugh, The Maori Magna Carta: New Zealand Law and the Treaty of Waitangi (Oxford 
University Press, Auckland 1991). This book provides a detailed discussion on the evolution 
of Maori legislative rights in New Zealand.
88 Makgill and Rennie (n 51); Makgill ‘Feeling Left out at Sea?’ (n 51).
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Maori planning documents when plans are made under the RMA.89 This 
facilitates the integration of Maori values into the ICM process. The RMA 
also requires that Maori environmental values are taken into account, or had 
regard to, when making decisions under the Act.90 Several of these concepts 
are not able to be given full or effective expression in English and are not ame-
nable to Western scientific methods. However, the legislative weight given to 
these values means that they must be addressed in all decision-making pro-
cesses under the RMA, and Maori experts are accorded weight equivalent to 
those experts trained in traditional Western education systems and disciplines. 
This practice has been given further support in the NZCPS 2010, which 
requires that Maori customary, traditional and intergenerational knowledge 
be incorporated in regional policy statements, in plans and in consideration of 
resource-consent applications.91

To facilitate good decision-making in respect to the evidence and informa-
tion that is able to be presented to decision-makers, the RMA requires that 
the majority of a decision-making panel (and its chair) at the council level 
must have successfully completed a specialised training course.92 This applies 
to elected representatives other than Ministers of the Crown (who very sel-
dom are involved in decision making other than on national-level instruments 
and particularly contentious consent applications of national significance). 
This is intended to ensure that decision-makers are informed as to how to 
assess and question all types of information and evidence presented, and to 
instil in those considering applications that the decision-making process is 
judicial and should be devoid of political influence and conflicts of interest.

In summary, the RMA provides for and encourages informed decision-
making, integrating different disciplines and cultural knowledge systems into 
the planning and consent processes. It also provides mechanisms to facilitate 
objective decision-making and build the capacity for good decision-making. 

The major criticisms of ICM have included the difficulty in identifying the 
area that is ‘coastal’,93 the degree of formality and associated organisational 

89 RMA ss 66(2A) and 74(2A).
90 RMA ss 6(e) and 7(a).
91 New Zealand Coastal Policy Statement 2010, Policy 2(e).
92 As discussed, regional and district councils hear resource-consent applications at first 
instance. Council decisions can be appealed to the Environment Court, whose decisions can 
be appealed to the higher courts on points of law.
93 Cicin-Sain and Knecht (n 13).
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rigidity of ICM,94 the way in which ICM facilitates the penetration of capital-
ism into local communities,95 and that ICM overemphasises consensual and 
community-based decision-making, and has unrealistic expectations of scien-
tific knowledge.96 

We do not intend to provide a detailed analysis of these criticisms here. 
Instead, we contend that regardless of their validity in the context of other 
ICM regimes, the RMA is robust under these critiques. Its effects-based 
approach avoids the rigidities of defining a fixed coastal zone or area and 
replaces it with a situationally determined coastal environment. There are 
administrative boundaries (e.g., MHWS) to provide administrative certainty 
as to responsibilities, but there are also integrative mechanisms across that 
boundary. The RMA has not required the establishment of a special coastal 
commission or a large, rigid organisation to ‘manage the coast’. Instead, the 
processes for implementing ICM are integrated into the existing government 
structures and mechanisms for planning and managing the use of resources 
generally.

In terms of community and conflict management, community members 
and organisations are amongst the primary informants on those who have not 
appropriately addressed the impact of their activities. If the local authorities 
do not act, the RMA makes provision for members of the public to take 
action through the Environment Court against breaches of plans and resource 
consents.97 Furthermore, the mediation process available through the Envi-
ronment Court98 provides a mechanism for conflict resolution, which has 
seen most disputes settled before proceeding to a hearing. Nevertheless, 
although the RMA brings stakeholders to the table, it does not seek or expect 
consensus. Nor does it assume that there is just one local community. Hetero-
geneity is recognised and given access through the extensive public-participa-
tion provisions. The RMA provisions allow for conflicts and trade-offs.

The RMA also does not place positivist Western science on a pedestal, but 
enables and encourages all knowledge to be brought to the table. The public-
participation provisions enable raw emotion and feelings of people to be heard 

94 S. Born and A. Miller, ‘Assessing networked coastal zone management programs’ (1988) 16, 
Coastal Management, 229–243; and Bille (n 7).
95 K. Nichols, ‘Coming to Terms with “Integrated Coastal Management”: Problems of Mean-
ing and Method in a New Arena of Resource Regulation’ (1999) 51 (3)The Professional Geog-
rapher 388–399.
96 Bille (n 7).
97 RMA s 316(1). It is noted that it is the policy of the Environment Court to run its proceed-
ings in a less formal way than the other civil courts. This is to encourage members of the 
public who cannot afford legal representation to participate in its proceedings, which is 
regarded as consistent with the RMA’s policy of public participation in decision making.
98 RMA ss 267 and 268.
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and taken into consideration in decisions. Submissions to hearings have been 
presented in poetry, dance, art and song. Maori protocols are observed when 
appropriate, and mechanisms have been established to protect knowledge of 
sacred places. Decisions may, and often do, include conditions on consents 
that require observance of Maori protocols or the empowering of communi-
ties through other means.

In a developed, Western, neo-liberal, monetised society like New Zealand’s, 
the question of ICM facilitating the penetration of capital is somewhat moot. 
However, those with greater capital resources do have advantages in being able 
to more readily obtain expertise and fund research into the effects of their 
activities than those with less ready access to capital. Anecdotal evidence sug-
gests that situations have arisen where the Court may have been unaware that 
it was being given incomplete evidence due to either real or threatened con-
tractual constraints being imposed on experts. One example of this kind of 
restraint is where experts are informally made aware that they will prejudice 
the likelihood of gaining future contracts from an applicant if they give evi-
dence for an opponent. Side agreements between an applicant and an affected 
party are also common and this might be construed as the buying of consents. 
However, where decision-makers are uncertain as to the accuracy or suffi-
ciency of available information, provision exists under the RMA for them to 
subpoena witnesses and order further investigations. The extent to which such 
provisions have been used has not been investigated, but in the authors’ expe-
rience it is uncommon and generally restricted to large developments with 
potentially very significant impacts and contested expert evidence.

The delays caused to development as a result of the need to assess the devel-
opment’s environmental effects and associated costs remain the major concern 
for development interests. On the other side of the coin, the potential for an 
application to be considered without a public process, the costs of obtaining 
expertise and the ability for developers to seek costs if a matter proceeds to the 
Environment Court tend to be the issues of most concern to environmental 
groups and the general public.

In this article we have set out three key components that we consider need to 
be provided for in any successful legislative framework for ICM. These are: 
policy goals designed to achieve ICM; legislation to implement those policy 
goals, and decision-making bodies to administer the legislation. We have 
identified five specific kinds of tools that we consider an ICM legal framework 
should make provision for in order to give effect to ICM in decision making. 

Conclusion: Implications for ICM
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These are: jurisdiction over the coastal environment, integrated planning, a 
consent process, public participation and informed decision-making.

The RMA has been described in relation to our suggested key components 
and specific tools. It is our contention that in most respects the RMA demon-
strably meets these criteria. It provides for a clear policy goal, sustainable 
management, and subsidiary, cascading policy mechanisms to ensure inter-
governmental integration. The RMA also provides the empowering legislation 
and provisions for existing decision-making bodies at central, regional and 
local government levels to implement integrated planning and consent grant-
ing for the coastal environment. It also sets out clear criteria, through its pur-
pose and principles, which reflect most of the fundamental sustainable 
development principles underpinning ICM. The catchment-based structure 
of the regional councils, who have primary responsibility for the coastal envi-
ronment, facilitates ecosystem integration between inland areas and the coastal 
environment.

It provides adequate jurisdiction to achieve full ICM. Admittedly, the fail-
ure to include fisheries within its scope is problematic. However, its other 
significant departure from ICM is one of its strengths. By adopting sustain-
able management and an effects-based planning approach, coupled with con-
siderable public participation, it is potentially more effective than alternatives 
that might be more prescriptive. The RMA requires all activities to undergo 
assessment of their environmental effects. By empowering the community to 
have a significant role in decisions, it creates a development context within 
which it is advantageous for developers to consult with the public, invest in 
cross-disciplinary and cross-cultural knowledge, information and research, 
and to avoid, remedy or mitigate adverse effects. It thereby provides a frame-
work which seeks to enable developers and resource users to pursue individual 
and communal goals without having undue adverse effects on sustainability. 

Although the transactional costs under the RMA are significant, these are 
largely borne by the applicant for development. This has been justified on the 
basis of economic policy. In particular, according to the RMA’s free-market 
approach to resource use, it is appropriate for developers (and other resource 
users) to internalise the externalities of their economic activity, including the 
costs they impose on government administration when seeking development 
and resource-use approval. This is considered especially apposite in cases where 
development proposals directly affect public resources.

In all respects, other than fisheries, New Zealand’s RMA is a model of 
best practice in ICM legislation. It provides mechanisms to facilitate intergov-
ernmental, intersectoral and spatial integration. Moreover, it goes beyond 
simply integrating social science, engineering and biophysical science with 
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 management, and includes cross-cultural knowledge integration. We are not 
claiming that the on-the-ground outcome has been a significant improvement 
in the quality of the coastal environment. That would be dependent on many 
other variables, such as the availability of expert witnesses, funding of hazard-
protection measures, and skills in deciding when to notify. However, we con-
tend that the RMA, within the constraints mentioned, does provide a strong 
model legislative framework for implementing ICM.
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Feeling left out at sea? 
Navigating no ownership, customary 
rights and resource management

 Robert Makgill, North South Environmental Law, Auckland 

and Queenstown

less than if the same is done to Christians.
Summa Theologiae

Aeneid

claims of customary ownership to the foreshore and seabed in 
 

Re the Ninety-Mile Beach  This decision had found that once the 

Introduction
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and seabed had been based on the understanding that  decision the decision could lead to the alienation of substantial areas of the 

order to clarify the status of public access and ownership. The 
freehold title to remain.

clearly on the cards that the extinguishment of customary title  A Ministerial  
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also acted for local authorities in respect of a number of treaty the implications of the MCAA and other proposed settlement 
 the implications of the MCAA for other marine and coastal 

secondly a hypothetical case study in which customary 
thirdlyparticipation under future settlement legislation.

myself at hui with a brief account of my family and where I call 

European cultural and spiritual connection: A personal story
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harbour.
Mare Liberum 

family and friends.

ground.

inhibits a richer discourse on the relationship between our has been dominated by political rhetoric and recreational 
Preamble and purpose
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old Act extinguished the possibility of customary rights within 

connection with the foreshore and seabed and on the principle of 
so as to sustain all the people of New Zealand and the coastal marine 

to claim customary rights to the foreshore and seabed was 
land of its common law colonies was burdened by the property 
These are typically considered to be the common law rights of 

rights in respect of a public road where one may not camp but must such customary use rights as had not been extinguished.
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enhancement of public access to and along the coastal marine note that the Court of Appeal in the decision rejected 

of a legal system with a European heritage.the common law concerning customary title did not necessarily seabed from public ownership.The incorporation of customary rights and the political 

the balance right.The purpose of the MCAA is expressed as being to protect 
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the exercise of customary interests in the common marine and 

and

The extent of the marine and coastal area — a jurisdictional 

lacuna?18
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There are now many thousands of marginal strips. They are 
inalienability of Crown land adjoining the foreshore and seabed. 

mean high-water springs. They include the maintenance of 
public access to any 

146



for public recreational use of marginal strips and adjacent 

recognition of property rights. The drafters of the MCAA may 
water could be recognised. It is of note in this respect that the  The general legal position is set out in Halsbury’s Laws of England 

publici juris in the sense that it is 
Another difference is that the MCA does not expressly include 

physical sense.
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extent that it is within the common marine and coastal area.If the seabed is not part of the CMCA then regional councils will 

title. It appears that there is a lacuna under the RMA and the ensuring that occupation and extraction of natural materials in those parts of the CMA are sustainably managed.

such property is said to be owned by the Crown. There are two types of Crown title to real property or land. Imperium 
land.
They may be described as protecting the public interest in the 

Statutory regime for the commons
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It is important to note that radical title need not necessarily land must be held in radical title before it can be transferred into 

The common law principles of land ownership were transferred included the principles that the Crown exercised the right of 
dominium

was the owner of any parcel of land for which no subject could show 
land title registration.

an English common law approach to Crown title that presumed 
distinction between dominion and radical title helps to illustrate that ownership of a country is racially different from title to  In the

and dominium or in the words of a leading European international 
Droit des Gens

De Iure Maris ch IV similarly 
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his right of propriety or ownership in marine areas. That right of 
liberty.

of the general public.  In Roman law the shore and the sea were 
 meaning they were owned by no one but their on the shore to the extent that it did not interfere with a public 

say that all the foreshore and seabed belonged to the Crown and 
dominium or absolute   that 

dominium
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imperium

Notwithstanding the R v Symonds

continuous occupation such that a Crown grant could be presumed. 

Customary title

in the New Zealand setting to understand the relationship at common law between Crown title and customary title. The doctrine of customary title was upheld by the New Zealand courts in earliest years of settlement.  In the seminal decision of R v SymondsCrown is a technical and notional concept. It is not inconsistent 
R v 

Symonds 
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by it. It was the argument of the Solicitor-General in Re the Ninety-
Mile Beachobligation to protect Maori customary rights of occupation was 

to the Treaty such lands as the Crown had agreed to grant.
imperium dominium 
common law presumption of Crown ownership of the foreshore 
radical title.endures in New Zealand in respect of customary title and rights to land and resources not yet extinguished by legislation.In Te Runanganui o Te Ika Whenua Inc Society v Attorney-
General

land and water enjoyed by indigenous or established inhabitants 
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notions of property law.in Re the Ninety-Mile Beachand seabed. Customary rights to the foreshore and seabed were recognised from the outset of the colony. The onus of proof of extinguishment lay on the Crown to show that it had exercised extinguishing title to the foreshore and seabed.The Re the Ninety-Mile Beach decision was wrong for two 

 is 
 Immediately 
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seabed and foreshore were not going to be compromised.  Most 

put the foreshore and seabed into radical title from which a the foreshore and seabed Crown Land and extinguished any possibility of customary title.tenet of customary title under the common law that any statutory 
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considered that legal title should be held by the Crown in trust 
foreshore and seabed.

away from the polarising issue of ownership.

 Despite a plethora of of the no ownership approach as an elegant solution there is 
The idea of a shared marine space is predicated on recognising 
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be an increasing trend for the rights conferred through property and under statute to become blurred.  In my opinion this merely 
commons.balance cultural expectations about the use of those resources. Guaranteed public access combined with recognition of 
CMCA represents a step away from traditional notions of Crown 
be seen whether this will also be the experience of the general 

The issue of public access to the foreshore and seabed was particularly contentious during progress of the MCAA through 
access and engage in recreation in the CMCA without charge. 
of the MCAA.
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conditions. There is potential for rights of access and recreation to 
MCA. The difference between a ship temporarily moored to load/

a statutory basis for extinguishing customary title. It is not my the importance accorded to public access to the foreshore and 

under the MCAA for codifying customary rights has necessarily 
under the MCAA. The European cultural tradition of regarding 
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rights of others to access and use the foreshore and seabed are 
coastal marine area. The sustainable management of the use of the coastal marine area under the RMA is guided by the principle 
or resource consent.  
Marine farming case law has made it clear that public access is access and use of the sea.  The Court has gone so far as to say 

In the decision In Tandem Marine Enhancement v Waikato 
Regional Council an application for resource consent to control 

 The Court agreed with 
A pragmatic approach seems to be applied to public access 

or cargo is to be loaded or unloaded.been seen as a pragmatic reason for restricting public access. In  
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marine area where access is excluded.public access to the coastal marine area under the RMA. The 
Re Auckland Regional 

Councilcoastal permit should be regarded as conferring occupation to 
The RMA generally has a neo-liberal approach to the use of 

this approach the RMA allows landowners to use their real  

prohibiting all use and occupation of the coastal marine area unless permitted by a rule in a regional coastal plan or a coastal permit.  In Golden Bay Marine Farmers v Tasman District Council  

Recognition of customary rights and title
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proprietary nature of other forms of customary interest it is 

General went to some length to explain to cabinet that CMT does not amount to ownership.
or alienated because title would consist solely of the new rights and powers conferred in this new regime. The new rights 

It is interesting to note here that despite the Attorney-
not appear at a cursory glance to be any statutory restriction under the MCAA against recognising a CMT as real or personal is of interest in light of other comments made by the Attorney-

bundle of 
rights to ownership rights with management in a way that 
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treated as a property right.

 Usufructuary rights can be recognised 

do create an interest in property and might fairly be described that those parts of the RMA that confer rights to use natural 
into their component parts it is apparent that they include rights 
headings such as trespass and non-derogation of entitlement.

upon the holder a right to use resources located in a particular 
has ownership of title or not.
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has not been extinguished. This may be recognised through 

tikanga

exclusively used and occupiedwithout substantial interruption

abutting all or part of the area for which CMT is sought is a matter 
The new test lends considerably from the decision of the Supreme Court of Canada in Delgamuukw v British Columbia 

 the Supreme Court made the 
... the fact that the nature of occupation has changed would not 
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holds the ability to exclude others from the lands held pursuant to of the right.…
the notion of fee simple ownership and should be imported into the 

continuity and that interruptions in occupancy or use do not and suggest that the presence of two or more aboriginal groups in a 
occupants or merged its territory with that of another aboriginal 
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by the Supreme Court in the Delgamuukw 

control notwithstanding the presence of another tribe. This may 
applicant group from establishing CMT exists.
of possession from one group to another. Indeed the MCAA 

The Delgamuukw decision does not discount the possibility of 

whom possession is shared. There clearly may be cases in which two 
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This means inter alia that regional councils are not able to 
RMA.to impose controls on the exercise of the customary right if it is 
in respect of compliance and enforcement under the RMA. than would otherwise be permitted under the RMA.

protection of the legitimate interests of all New Zealanders 

Implications for resource management decision-making

is important therefore to understand the nature of the rights and the degree to which they might constrain others.
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intended to address matters of sustainable management or 

for coastal permits other than for renewal of existing permits or 

within which to grant or decline the application. If there has been no decision within that timeframe the permission is deemed to 
documents

contents of regional planning documents under the RMA. No 
documents.
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and that there are other matters that might be addressed in a planning document. This may be appropriate insofar as a regarded by agencies subject to different legislation to the RMA 
planning documents on a range of matters that extend beyond those commonly understood as ones of sustainable management 
of resources in a CMT area than those found in the applicable regional planning documents.Regional councils must in turn initiate a process to determine 

consider the extent to which alterations must be made to its 

provision
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and then discarding it.
 There are two recognising that a matter is pertinent. The second step entails 

sustainable management under the RMA.
whether a proposal will promote the sustainable management of natural and physical resources. That approach recognises that 
outcome.

matters set out in the planning document. There is nothing under the MCAA to suggest that matters set out in a planning document will necessarily be of national importance. It may be that certain planning document matters are of national importance. The proper place to consider whether this is the case is under  
placed on a planning document that has not been subject to the 
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simply “take into account” planning documents recognised by 

higher than an obligation to consider the factor concerned in the 
or no weight at all as in the end in all the circumstances seemed appropriate.

than is considered appropriate in the circumstances. In that for matters subject to this duty than exists under the duty to 
seems inconsistent with the weight accorded to other iwi planning documents with a terrestrial or freshwater focus that 

is a Treaty-based settlement and the costs of promulgating plans 
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use. . . . .
tikanga Maori in a substantially uninterrupted manner since 

whether it 
continues to be exercised in exactly the same way or a similar way, 
or evolves over time … .

common law. In the Sparrow v R 

.
situated

argue that they exercise a much wider set of rights than those that might otherwise be associated with traditional practices. In 
derive commercial 
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general law which are conferred by the MCAA on claimant 
delegate or transfer the rights order or agreement in accordance 

commercial . The holder of a CMT would presumably also apply for 
resources within the CMCA.

There was great concern during the Marine and Coastal customary title holders to charge for access to the beach. The 
for accessing CMT areas.the rights of access to the CMCA could be exercised without  

without charge  to CMCA. of the CMCA in respect of which CMT has been recognised. As 
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clear that CMT holders cannot charge the public for access to the CMCA.
Implications for other coastal area users

without a resource consent or other authorisation. It is 

 
Re Auckland City Council 

Accommodated activities
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infrastructure that is lawfully established and is reasonably 

council.

CMT has been recognised. The recognition of accommodated 
renewal of existing consents for those infrastructure proposals 
Reclaimed land
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reclamations of the foreshore and seabed.formed from land that was formerly below the line of mean high-

licences or other rights or title to occupy or use the land. Section 

…

the reclaimed land.

has been completed.
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reclamations. The resource consent application process will be affected by the new regime under the MCAA for recognising 
Interestingly there is a presumption in the MCAA that certain 

freehold interest should not be granted in respect of reclaimed land unless special circumstances apply.The MCAA has also introduced a new regime in respect of the 
to another company within a group of companies or between 
Current freehold title in existing reclamations is unaffected by this new regime.

found in the fact that copies of such agreements must at least authorities.
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other person the High Court considers is directly affected. The 
may appear and be heard in High Court on an application for a 
a decision of the Court can appeal to the Court of Appeal on a 

[The Wairarapa ki Tararua Report

Wairarapa Report

Implementing PCR and CMT — A hypothetical case studyThere are a number of cases around the New Zealand coastline 
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implemented in practice. A hypothetical example is necessary at 
and geophysical characteristics within the CMCA. The following 
one part of the CMCA in New Zealand.and seabed for an area extending three nautical miles seaward 

A was unsuccessful in obtaining CMT for the area beyond 
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is directly adjacent to freehold and Crown land that contains 

The marina would preclude access to canoe launching sites 
A wishes to build a competing marina within an estuary inside 

permission right that S needs to be able to exercise the resource 
S is unable to exercise its consent the coastal permit lapses and A is granted the coastal permit and proceeds to exercise it without paying any occupational charges. This also occurs with 
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resource consent to extract sand from the CMT area without 
extraction under the RMA.

area.
CMT area and in the areas beyond that where it exercises 

identity.
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resources of its CMT area.natural and physical resources of the CMT in accordance with 
manner.

the planning document.

Notably the planning document does not directly affect district plans. This is done through the regional policy statements and 

compliance powers it has with respect to the CMT area to the 
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from the applicants for resource consents. The council also funds 
and regulatory powers

It is clear that a new era of settlements is being negotiated 
to cultural redress. The intention that can be discerned from comanagement mechanisms in respect of natural and physical the rights and obligations of iwi established by the settlements 

of a settlement is to ensure the sustainable management of those natural resources for future generations.
unnecessary additional costs for all parties.

Implications for local government and public participation in 

future settlement legislation

Treaty settlement deeds and their implementing legislation because settlements often address ownership and management to the constitutional and public law foundations responsible for of those resources.
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its constitutional and public law role when addressing how settlements will affect its functions and responsibilities under 
This includes such things as the preparation of new planning 

 Such an intention is supported. 
body legislation or its underlying policy of public participation.

It is worth reiterating that while MCAA planning documents jurisdiction for planning documents to include rules. Gisborne 

settlement legislationphrases concerning the weight to be accorded iwi planning 

the process for preparing customary marine title planning documents under the MCAA.
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certain types of foreshore and seabed areas the Council must 

i. 

Statement.ii. 

iii. 
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plan is commensurably lower.
plan is generally smaller. The second approach seems consistent 
geographical effect.
the smaller the area of application.

opportunities for public participation in the preparation of 
partnership with the community.The wide rights of public participation conferred under the RMA are based upon a statutory judgement that decisions about resource management are best made if informed by a under the RMA can be addressed. The public participation processes established under the RMA are important and should not be compromised.in regional documents must too be considered in light of the 

Such participation is paramount under the RMA.
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generally inappropriate to implement this duty where there is not appears to be an increasing trend by the Crown to impose the duty on local authorities during treaty settlement negotiations. 

made for matters under RMA planning documents which are 

under council planning documents. A public process enables 
information and expertise on cultural and spiritual matters. 
of resource management.
for the contents of the plan in their RMA planning documents. 
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consider and challenge the contents of a proposed plan on an 
of iwi plans under future deeds of settlement could be made this might not be seen as a politically acceptable outcome to the 

and would limit the discretion of councils concerning how future documents.
is because the iwi plan would be subject to a full public process where any contentious issues could be transparently considered 
any contentious issues had been properly debated and subject to 
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Conclusion

the foreshore and seabed. The greater length and detail of the 

recognition of CMT.foreshore and seabed. The public interest is generally regarded as 
New Zealanders to the foreshore and seabed is limited to summer reading of the cultural and legal traditions of New Zealanders of European descent.
between European New Zealanders and the foreshore and 
traditions.away from the polarising issue of ownership. The idea of the CMCA is predicated on recognising the range of interests and to the foreshore and seabed. This ranges from the special 
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expectation that the general public should be able to access and enjoy the foreshore and seabed.The MCAA protects existing rights of resource consent holders 
with MCAA planning documents it is apparent that tangata whenua coastal and marine planning and management than in the past.  

considered hard to justify a higher degree of local authority mean high-water springs than those able to be exercised within the 
outcomes for coastal management.The MCCA opens up the possibility for customary right groups to argue that they exercise a much wider set of rights than those that might otherwise be associated with traditional practices. In 

without charge  to CMCA. members of the public for access to the beach.effect on resource consents granted before the commencement 
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and on the renewal of existing consents for those infrastructure 
of settlements is being negotiated between the Crown and iwi. for new deeds of settlement negotiated between claimants and 

It would be eminently more preferable to subject iwi planning 
transparent public process.
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Deep Seabed Mining: Key 
Obligations in the Emerging 

Regulation of Exploration and 
Development in the Pacific

Robert Makgill and Ana P. Linhares*

New technological developments and increasing commodity prices mean that mining of the 
deep seabed is increasingly seen as commercially feasible.1 The Pacific Ocean’s vast seabed min-
eral deposits are viewed as a potential treasure trove for those able to fund deep seabed explora-
tion and development. However, deep sea mineral deposits are often found at depths of between 
4,500 to 5,500 metres and are located in unique environments.2 The process of mining deep 
seabed resources is immensely difficult.3 Technically it “has been compared to standing atop a 
New York City skyscraper on a windy day, trying to suck up marbles off the street below with 
a vacuum cleaner attached to a long hose”.4 In environmental terms little scientific informa-
tion on the effects of seabed mining on deep sea ecosystems currently exists,5 but it is thought 
that they are likely to be sensitive to changes in light, noise and vibration caused by mining 
activities.6

The capital-intensive character of deep seabed mining makes it an investment that relies 
on funding from developed States or the private sector. To date, despite the potential rewards,7 
there has only been a modest level of investment in deep seabed mining throughout the Pacific. 
Nevertheless, a number of fledgling proposals within the Region may represent an emerging 
deep seabed minerals industry. One such proposal led the Republic of Nauru, in 2008, to seek 
an advisory opinion from the Seabed Disputes Chamber of the International Tribunal for the 
Law of the Sea (the Chamber) on questions regarding States Parties’ obligations and liability/
responsibility for deep seabed mining in the Area. The Chamber agreed to exercise its advisory 
opinion jurisdiction and proceedings took place in the later part of 2010.

The Chamber delivered its Advisory Opinion on 1 February 20118 finding that State Parties 
have a general obligation of due diligence to adopt “laws and regulations” and to take “admin-
istrative measures which are, within the framework of its legal system, reasonably appropriate 
for securing compliance by persons under its jurisdiction”.9 Putting meat on the bones of due 
diligence the Chamber went on to identify the direct obligations of sponsoring States under 
the 1982 United Nations Convention on the Law of the Sea (LOSC) and general international 
law. Key amongst these direct obligations is the precautionary approach, best environmental 
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practices, and environmental impact assessment (EIA).10 The Chamber afforded particular atten-
tion to the meaning and application of these obligations international law. Importantly, the 
Chamber found that States would be liable for damage to the environment arising from any 
failure to satisfy these obligations.11 Equally, satisfying these obligations would exempt State 
Parties from “liability for damage”.12

The Advisory Opinion, therefore, provided strong incentive for Pacific States, entertain-
ing seabed mining activities within their jurisdiction, to enact appropriate laws and regulation. 
Consequently the precautionary approach, best environmental practices, and EIA have all found 
expression in a number of subsequent legislative initiatives across the Region. These include 
the: (a) European Union and Secretariat of the Pacific Community Regional Legislative and 
Regulatory Framework for Deep Sea Minerals Exploration and Exploitation (Regional Frame-
work);13 (b) Cook Islands National Seabed Minerals Policy 2014; (c) Tongan Seabed Mining Act 
2014; and (d) New Zealand’s Exclusive Economic Zone and Continental Shelf (Environmen-
tal Effects) Act 2012 (EEZ Act). It is noteworthy that despite the fact the Chamber’s opinion 
concerned the Area, these initiatives generally seek to apply the key obligations to deep sea 
mining within the exclusive economic zone (EEZ) and continental shelf of various States. This 
is because Pacific States have sovereign rights over extensive marine areas that are rich in seabed 
minerals,14 and there is a general acceptance that the Chamber’s opinion applies more broadly 
than the Area.

Despite the potential riches locked within deep sea minerals, significant hurdles stand in the 
way of development. Even when the technical obstacles to recovering deep sea minerals have 
been arguably overcome, the practical steps required to satisfy the key obligations have remained 
a significant obstacle. This was indeed the case of the first two seabed mining proposals to be 
considered under New Zealand’s EEZ Act. As with other Pacific States, New Zealand’s EEZ 
and continental shelf covers a vast area and information concerning the marine environment 
and existing users (e.g. fisheries) is sparse. The proponents of seabed mining have found it dif-
ficult to fill the gaps (and more often void) in the baseline information necessary to support 
their applications. This has meant that the EIAs supporting their applications have been unable 
to even satisfy the reduced information requirements enabled under a precautionary approach, 
or demonstrate that they satisfy best environmental practices. This has resulted in criticism from 
certain members of the mining industry that the obligations are too stringent. However, nei-
ther of the New Zealand applications was led by a major international company with a proven 
track record in mining activities (e.g. BHP Billiton or De Beers). It may be that such companies 
have decided the lack of information concerning New Zealand’s EEZ makes seabed mining 
too commercially risky at this juncture in time. Whatever the case, the decisions made in New 
Zealand have signalled that baseline data is required to proceed where imperfect information 
requires a precautionary approach. It might be said in these circumstances, that the key obli-
gations identified by the Chamber are serving the regulatory function for which they were 
intended.

This chapter does not attempt to provide an exhaustive commentary on all the arguments 
surrounding the exploration and development of deep sea minerals. Rather, it examines how 
the key obligations identified in the Advisory Opinion have been adopted in the Pacific Region 
as regulatory prerequisites to deep sea mining exploration and development. The lead author 
was legal counsel in the Advisory Opinion proceedings, advised Pacific governmental and 
inter-governmental agencies in the wake of the Advisory Opinion, represented the New Zea-
land Law Society during the enactment of the EEZ Act, and went on to represent commercial 
fishing interests in the first public hearing of an application to undertake seabed mining in 
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New Zealand’s EEZ. This chapter draws on that background, primary documents, and recent 
literature to provide a picture of how the obligations identified by the Chamber have been 
approached by regulators across the Pacific and interpreted by decision-makers in respect of 
recent seabed mining proposals under New Zealand’s EEZ Act.

The LOSC governs the exploration and development of marine natural resources both within 
and beyond areas of national jurisdiction. It delimits marine areas into different zones and regu-
lates States Parties’ jurisdiction. Rights to develop natural resources are attended by correspond-
ing obligations to protect and preserve the marine environment. Seabed mining in marine areas 
beyond national jurisdiction is provided for under Part XI of the LOSC. These marine spaces 
are collectively described as the Area. The Area is defined as “the seabed and ocean floor and 
subsoil thereof, beyond the limits of national jurisdiction”.15 “Activities in the Area” is defined 
as meaning “all activities of exploration for, and exploitation of, the resources of the Area”.16 The 
resources17 of the Area are described as the common heritage of mankind.18 Simply, put, resources 
of the Area are vested in mankind as a whole, and are not subject to alienation, except in accor-
dance with Part XI of the LOSC and the rules, regulations and procedures of the International 
Seabed Authority (ISA).19

Activities in the Area may be undertaken by “States Parties, or state enterprises or natural 
or juridical persons which possess the nationality of States Parties or are effectively controlled 
by them or their nationals”.20 While States Parties are entitled to apply to the ISA to undertake 
activities in the Area under the LOSC, in practice (particularly in the case of developing States) 
such activities will usually be carried out by private companies or state owned entities.21 Mining 
companies or state-owned entities need to be sponsored by a State Party to the LOSC prior to 
seeking approval for mining activities. All mining activities must be carried out in accordance 
with a plan of work approved by the ISA.22 The Chamber is a judicial body within ITLOS 
with the exclusive function of interpreting the LOSC’s provisions on the Area (Part XI).23 The 
Chamber has jurisdiction to provide advisory opinions at the request of the ISA on legal ques-
tions arising within the scope of their functions.24 The purpose of the advisory jurisdiction of 
the Chamber is to provide the ISA with independent judicial assistance in interpretation of the 
LOSC.25

On 10 April 2008, the ISA received the first two applications to explore for polymetal-
lic nodules in the Area. The applications concerned the Clarion-Clipperton Zone, which is 
located in the eastern central Pacific to the south and south-east of the Hawaiian Islands. The 
Clarion-Clipperton Zone is considered to hold the most promise in terms of commercially viable 
manganese nodule recovery within the Area.26 The applications were sponsored by the Republic 
of Nauru and the Kingdom of Tonga and applied to that part of the Clarion-Clipperton Zone 
reserved for developing nations. In each case, the companies submitting the application had been 
recently incorporated in the sponsoring State and were subsidiaries of Nautilus Minerals Inc.,27 
a Canadian ocean mining company already involved in the development of polymetallic sulphi-
des in the EEZ of Papua New Guinea. However, Nauru became concerned about its potential 
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liability for environmental damage to the Area and requested the ISA seek an advisory opinion 
from the Chamber on the obligations and liability of sponsoring States.28

Nauru’s chief concern was whether it would be held liable for a seabed mining incident in 
the Area caused by a third party (i.e. the sponsored entity). In its request for an advisory opinion, 
Nauru argued that it could not afford exposure to the legal risks potentially associated with 
deep seabed mining. Further, its sponsorship of the company was premised on the assumption 
that Nauru could effectively mitigate (with a high degree of certainty) the potential liabilities 
or costs arising from its sponsorship.29 Nauru maintained that, without clarity on issues of State 
responsibility and liability it would be difficult for developing States to sponsor activities in the 
Area, as it would not be possible for them to adequately assess the potential risks and liabilities 
that may arise, or to be in a position to take steps to mitigate such risks. Nauru concluded by 
submitting that all this meant that developing States might be precluded from effectively partic-
ipating in activities in the Area.30 The ISA granted Nauru’s request for an advisory opinion and 
put three questions to the Chamber, which can be summarised as : (a) obligations with respect 
to the sponsorship of activities in the Area; (b) liability for any failure to comply with those 
obligations; and (c) necessary measures that must be taken in order to fulfil those obligations.31 
The Chamber’s answers to those questions are discussed below.

The Chamber identified three critical provisions of the LOSC setting out the obligations of 
sponsoring States. These provisions are: (a) article 139(1) that “States Parties shall have the respon-
sibility to ensure that activities in the Area . . . shall be carried out in conformity with” Part XI 
(the Area) of the LOSC; (b) article 153(1) that “States Parties shall assist the Authority by taking 
all measures necessary to ensure such compliance in accordance with article 139”; and (c) Annex III, 
article 4(4) that a “State Party has adopted laws and regulations and taken administrative measures 
which are, within the framework of its legal system, reasonably appropriate for securing com-
pliance by persons under its jurisdiction.” The Chamber chose to focus on the meaning of the 
phrase “responsibility to ensure” under article 139 determining that it establishes an obligation 
on States to apply the rules of the LOSC to entities of their nationality and under their control.32 
To ensure that sponsored contractors meet the standards required under the LOSC, sponsoring 
States are under an obligation to appropriately control entities within their jurisdiction through 
implementation and enforcement of domestic legislation. A breach of this obligation may attract 
liability to the sponsoring State.33

Importantly, the sponsoring State’s obligation “to ensure” is not an obligation to achieve 
the sponsored contractor’s compliance with domestic law in each and every case. Instead, it 
is an obligation for the sponsoring State to “deploy adequate means, to exercise best possible 
efforts, to do the utmost to achieve this result”. The Chamber found that this obligation can 
be characterised as an obligation “of conduct” and not “of result”, and as an obligation of “due 
diligence”.34 Due diligence requires States to ensure that activities within their jurisdiction or 
control do not cause damage to the environment of other States or to areas beyond the limits of 
national jurisdiction.35 The Chamber drew on authority from the International Court of Justice 
(ICJ) in Pulp Mills on the River Uruguay36 to illustrate the connection between the obligation to 
ensure and due diligence. Particular emphasis was placed on the ICJ’s description of due dili-
gence as “an obligation which entails not only the adoption of appropriate rules and measures, 
but also a certain level of vigilance in their enforcement and the exercise of administrative control 
applicable to public and private operators.”37 In short, due diligence requires rules, enforcement 
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and effective public administration. This requires States to enact laws, make regulations, and take 
administrative measures which are “reasonably appropriate for securing compliance by persons 
under [their] jurisdiction”.38

The Advisory Opinion states that the obligations of States are not limited to the due dili-
gence “obligation to ensure”. The LOSC and related instruments make provision for a number 
of “direct obligations”.39 Compliance with these obligations can be relevant factors in satisfying 
the due diligence obligation.40 The Advisory Opinion lists a number of these direct obligations 
including: (a) the obligation to assist the ISA in the exercise of control over activities in the Area; 
(b) the obligation to apply a precautionary approach; (c) the obligation to apply best environmen-
tal practices; (d) the obligation to take measures to ensure the provision of guarantees in the event 
of an emergency order by the ISA for protection of the marine environment; (e) the obligation 
to ensure the availability of recourse for compensation in respect of damage caused by pollution; 
and (f  ) the obligation to conduct EIAs.41 This chapter focuses on three key obligations including 
the precautionary approach, best environmental practice and EIA (key obligations). These obliga-
tions are distinct from the other obligations identified by the Chamber for four principal reasons.

First, they are norms of international environmental law with broad application. Despite their 
soft law foundations, these key obligations are increasingly included in a wide range of interna-
tional agreements. This has led the ICJ and the Chamber to identify the precautionary approach 
and EIA as emergent norms of customary international law. The ICJ found in Pulp Mills that 
undertaking an EIA “may now be considered a requirement under general international law . . . 
where there is a risk that the proposed industrial activity may have a significant adverse impact 
in a transboundary context, in particular, on a shared resource”.42 The Chamber more cautiously 
observed in the advisory opinion “that the precautionary approach has been incorporated into 
a growing number of international treaties and other instruments, many of which reflect the 
formulation of Principle 15 of the Rio Declaration . . . this has initiated a trend towards making 
this approach part of customary international law.”43 David Freestone appears to consider that 
such caution is unnecessary contending that “[t]hese highly important environmental obliga-
tions may now be argued to be requirements of general application.”44 Although the principle 
of best environmental practice has not been similarly endorsed by the international judiciary at 
this point in time, it is notable that the term does appear in a number of important international 
treaties governing marine areas.45

Second, these obligations put the meat on the bones of the due diligence obligation.46 They 
seek to prevent damage to the environment, or at least minimise the risk of such damage, by 
directly addressing the potential adverse impacts a proposed activity might have on the environ-
ment. As such, they fall into a category of obligations that can be satisfied prior to undertaking 
seabed mining activities.

Third, preventative measures are an important part of the Advisory Opinion because, as the 
Chamber points out, their purpose is to exempt States from “liability for damage”.47 Further-
more, however, from a practical point of view, the adoption of preventive measures minimises 
the risk of damage from which liability might arise. Where there is no damage, there is no liabil-
ity. Irrespective of whether preventative measures apply as customary law, their implementation 
must be considered prudent because it reduces the risk of liability even being brought into 
question. In simple terms, it makes sense to take preventative measures if it reduces the risk of 
a dispute about liability with another state. Thus, even if these obligations did not apply outside 
the Area as a matter of customary law, it would be prudent for States to include them in their 
domestic legislation in order to minimise the risk of liability in the case of environmental dam-
age to areas over which they do not have exclusive jurisdiction.
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Fourth, the precautionary approach, best environmental practices and EIA are more widely 
applicable under the LOSC ocean governance framework than the other direct obligations 
enunciated in the Advisory Opinion. This means that they can be utilised by States Parties in 
the exercise of their rights and obligations, or jurisdiction, within other LOSC zones. As will be 
discussed, the Advisory Opinion has indeed encouraged States Parties within the Pacific Region 
to apply these obligations in domestic legislation intended to govern natural resource activities 
in both the Area and the EEZ.

Nauru sought the Advisory Opinion to establish whether it had liability for environmental 
damage caused by a sponsored contractor in the Area. The principal concern put forward by 
Nauru was that “if a developing State can be held liable for activities in the Area, the State 
may potentially face losing more than it actually has”.48 Nauru’s concern highlights a dilemma 
faced by all States considering deep sea resource development. The Deep Water Horizon 
disaster provides a vivid reminder to States of the risks associated with deep sea drilling, 
with the final cost to British Petroleum estimated to be somewhere in the vicinity of $US 
41 billion.49 Seabed development presents a multitude of hazards connected with the volatile 
nature of the marine environment and biological hazards directly connected with develop-
ment.50 It is too early to determine whether nodule exploitation will cause serious environ-
mental effects.51 Developed States could find it difficult to compensate an injured State, erga 
omnes based claim,52 in the event of significant environmental damage. Developing States, as 
evidenced through Nauru’s concerns, could quite simply find compensation beyond their 
financial means.53 It was against this background that the ISA sought the Chamber’s opinion 
on “the extent of liability of a State Party for any failure to comply with the provisions of the 
Convention”.

Liability arises from the failure of a State to carry out its obligations, rather than the failure 
of a contractor to meet its obligations.54 Therefore, damage arises from a State’s failure to ensure 
activities are carried out in accordance with the LOSC.55 To establish liability, a causal link 
must exist between the damage caused by the contractor and the failure of the State to meet 
its obligations.56 Such a link cannot be presumed.57 To prove the causal link it must be shown 
there is damage resulting from a State’s failure to meet its obligations under the LOSC.58 States 
are exempt from liability if they have taken “all necessary and appropriate measures to secure 
effective compliance” under the LOSC.59

The Chamber noted that neither the LOSC, nor the Regulations, specify what constitutes 
compensable damage, or who is entitled to claim damage. Nevertheless, the Chamber found 
that damage includes “damage to the Area and its resources constituting the common heritage 
of mankind, and damage to the marine environment”.60 Likely claimants in respect of dam-
ages include the ISA, entities engaged in seabed mining, users of the sea, and coastal States.61 
Importantly, “[e]ach State Party may also be entitled to claim compensation in light of the erga 
omnes character of obligations relating to preservation of the environment of the high seas in 
the Area”.62 As to the quantum of damage, the Chamber referred to Annex III, article 22 which 
states that liability is for the actual amount of damage.63 The Chamber further observed that the 
obligation for a State to provide full compensation (restituto in integrum) is part of international 
law.64 Consequently, liability of a sponsoring State is said to be for actual damage.65 The form of 
compensation would depend on both the nature of the damage and the technical feasibility of 
restoring the situation to the status quo ante.66

Liability for failure to comply with obligations
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It would be prudent for States Parties to heed the Chamber’s findings on liability with regard 
to their rights and obligations outside the Area. For example, a more general provision on state 
responsibility and liability for protection of the marine environment is found under article 235 
of the LOSC. Anton adds that “[d]espite any limits that exist under” Part XI of the LOSC “states 
have comprehensive and detailed obligations established by a large number of treaties and cus-
tomary international law to protect and preserve the marine environment . . .”, and “[a] breach 
of these wide ranging obligations . . . that is attributable to a state is a wrongful act for which 
a state is responsible under international law and for which the state must make reparations”.67 
This is a salient reminder that there are a broader set of obligations under international law for 
States to ensure that activities within their jurisdiction do not cause damage to another State, or 
States exercising the right of erga omnes. States may be held liable for failure to satisfy obligations 
applying to other jurisdictions within the LOSC framework. States wishing to reduce the risk 
of liability would be sensible to look to the Chamber’s findings.

The 
LOSC stipulates that States must adopt laws and regulations, and take administrative measures, 
including the establishment of enforcement mechanisms.68 However, it does not provide any 
express guidance on the laws and regulations that should be adopted in order to fulfil a State’s 
obligations. The Chamber was clearly cognisant of the need to exercise care in respect of sover-
eign decision-making. The Advisory Opinion, therefore, states the scope and extent of the laws 
and regulations, and administrative measures required, will depend upon the legal system of each 
State.69 It is for States to determine appropriate policy measures.70 The Chamber limited itself 
to statements of sound regulatory and administrative principles such as: (a) necessary laws, reg-
ulations and administrative measures should be in force at all times;71 and (b) national measures 
must be reviewed on an on-going basis to ensure that they continue to meet current standards, 
and that contractors are meeting their obligations.72

In keeping with sound regulation, the Chamber found Nauru’s proposal that it could satisfy 
its obligations through contract with a sponsored entity to be unsatisfactory.73 It observed that 
“[m]ere contractual obligations between the sponsoring State and the sponsored contractor may 
not serve as an effective substitute for the laws and regulations and administrative measures” as 
they would not “establish legal obligations that could be invoked against the sponsoring State 
by entities other than the sponsored contractor.”74 Moreover, a contractual approach would 
lack transparency making it “difficult to verify, through publicly available measures, that the 
sponsoring State had met its obligations”.75 Rather, “the role of the sponsoring State is to con-
tribute to the common interest of all States in the proper implementation of the principle of 
the common heritage of mankind . . . with a view to ensuring that entities under its jurisdiction 
conform to the rules on deep seabed mining. Contractual arrangements alone cannot satisfy the  
obligation . . .”.76

Although the Chamber took pains to distance itself from making findings on the regulatory 
and administrative measures States should take, the reality is, it did not need to identify specific 
measures. This had already been achieved through the identification of State obligations. The 
logic contained in the Chamber’s answers to the first two questions provides sufficient guid-
ance as to the types of measures States should seek to implement if they wish to avoid liability. 
States are required under the LOSC and general international law to satisfy a number of direct 
obligations. Failure to satisfy those obligations causing damage to the marine environment will 
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result in State liability for that damage. Liability may be avoided through the adoption of reg-
ulatory and administrative measures that give effect to the direct obligations (e.g. precautionary 
approach, best environmental practices and EIA). Regulatory and administrative implementa-
tion of these obligations will also serve to reduce the risks associated with development. They 
therefore provide a practical form of insurance against the potential for damage and liability.

An integral part of a States Party’s due diligence obligation (and arguably the most critical 
direct obligation set out in the Advisory Opinion) is the requirement to take a precautionary 
approach “in situations where scientific evidence concerning the scope and potential negative 
impact of the activity in question is insufficient but where there are plausible indications of 
potential risks”.77 The absence of full scientific information is one of the most fundamental 
problems faced by regulatory bodies tasked with complex environmental decisions concerning 
the development of natural resources. One of the chief roles of science in the preparation of an 
EIA is the prediction of potential impacts. This is a virtually insurmountable responsibility when 
prediction is hampered by a lack of knowledge concerning the biophysical environment.78 The 
precautionary approach provides a mechanism for managing the risk of damage in the absence 
of complete scientific information. It moves away from the primacy of scientific proof. Instead, 
it emphasises the limitations of scientific prediction, and “the need for decision-making that errs 
on the side of allowing for worst case scenarios”.79

International recognition of the importance of taking a precautionary approach in the 
absence of full scientific information was achieved during the Rio Summit in 1992. Principle 
15 of the Rio Declaration urges States not to postpone environmental action due to lack of full 
scientific certainty:80

In order to protect the environment, the precautionary approach shall be widely applied. . . .  
Where there are threats of serious or irreversible damage, lack of full scientific certainty 
shall not be used as a reason for postponing cost-effective measures to prevent environmen-
tal degradation.

The precautionary approach reverses the idea that it is better to obtain scientific information 
before action is taken.81 It represents an important departure from “scientific absolutism” which 
extols “that decisions should be taken on the basis of scientific findings or in light of knowledge 
available at the time, an approach whose consequence was that lack of full certainty meant no 
action.”82 The precautionary approach is, therefore, important because it enables activities with 
uncertain risks to be undertaken if appropriate steps are taken to identify and prevent serious or 
irreversible damage before it occurs.

The application of the precautionary approach is by no means free from debate. The diversity 
of formulations means that there is a degree of pluralism in terms of its meaning and implemen-
tation, especially at a domestic level.83 Argument exists as to whether the precautionary approach 
only requires consideration of precautionary action as opposed to taking precautionary action.84 
Questions have been raised as to whether the “serious or irreversible damage” threshold for the 
triggering the approach is too high. The degree to which the precautionary approach should be 
driven by science as opposed to public perception has also been a source of contention.85 These 
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concerns invariably boil down to simple arguments of whether the application of precaution 
is too onerous, or not onerous enough. These are valid considerations for States wishing to 
encourage economic development and prosperity while ensuring that proponents of develop-
ment adopt sufficient steps to avoid the possibility of environmental catastrophe. Nevertheless, 
as discussed, the precautionary approach provides a mechanism not only for managing the risk 
of damage, but also the risk of liability for damage. States relying on the precautionary approach 
to limit potential liability for transboundary pollution are going to be put under close scrutiny 
by States on the receiving end of any failure to prevent environmental degradation (including 
those exercising erga omnes rights).

The LOSC does not make express provision for the precautionary approach. Nevertheless, 
the Chamber observed in its Advisory Opinion that the precautionary approach has been incor-
porated into a growing number of international treaties and other instruments, many of which 
reflect the formulation of Principle 15 of the Rio Declaration. This has, as discussed, initiated 
a trend towards making the precautionary approach part of customary international law.86 The 
Chamber noted, in respect of the obligation to apply a precautionary approach, that the ISA’s 
Nodules Regulations87 and the Sulphides Regulations88 contain provisions requiring sponsoring 
States to “apply a precautionary approach, as reflected in Principle 15 of the Rio Declaration”.89 
This principle has therefore been elevated from a non-binding statement into a legal obligation 
binding on States Parties to the LOSC.90

Importantly, the Chamber found that a precautionary approach is an integral part of the 
general obligation of due diligence of sponsoring States, and is therefore applicable outside 
the scope of the Regulations.91 The Chamber’s finding on the precautionary principles trend 
towards customary law together with its application beyond the Regulations, strongly suggest 
that the precautionary obligation applies more broadly than just the Area. These findings also 
support the view that the Rio Declaration’s version of the precautionary approach is the one 
that is generally applicable under international law. This is consistent with observations that 
there is no substantive distinction between the precautionary principle and the precaution-
ary approach under international law. Rather, the content of the obligation and the way it is 
enforced is defined by the context within which it is implemented.92 It is also consistent with 
observations that Principle 15 reflects the content of the precautionary approach under custom-
ary international law.93

The ISA and Secretariat of the Pacific Community held a joint workshop in Fiji in late 2011 
entitled Environmental Management Needs for Exploration and Exploitation of Deep Sea Minerals (Fiji 
Workshop). The outcomes of workshops conducted on EIA, legal issues and capacity build-
ing are reported in ISA Technical Study No. 10.94 The Study indicates that the precautionary 
approach might be incorporated into decision-making through:95

• Regular reporting of data on environmental impacts and pre-emptive action to avert 
serious harm to the marine environment.

• Adopting an incremental test bed approach to a mining activity where impacts are uncer-
tain, e.g. authorise test mining rather than immediately authorising commercial-scale 
activity.

These are examples of an adaptive management approach. Adaptive management promotes 
learning based decision-making in circumstances where there is imperfect scientific informa-
tion concerning the likely effects of a proposed activity. It enables regulators to obtain fur-
ther information throughout the life of a project and allows for on-going assessment of the 
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impacts of activities.96 Adaptive management is in line with the precautionary approach because 
it acknowledges scientific uncertainty, but enables action to be undertaken while remaining 
flexible enough to respond to new information.97 Initial regulatory approval for an activity is 
followed by a period of monitoring and reporting. If monitoring reveals adverse effects, or new 
information becomes available which indicates that current practices are no longer appropriate 
(for example, if it becomes apparent certain unacceptable environmental effects are occurring), 
the programme of work should be amended to reflect any changes that are necessary to avoid 
or mitigate those effects.98 If those effects cannot be avoided or mitigated, and there is a risk of 
serious or irreversible damage, the operation of the activity may need to cease until such time 
as the risk is brought under control.

The Chamber states in the Advisory Opinion that, “in light of the advancement in scientific 
knowledge”, States Parties have become convinced of the need “to apply ‘best environmental 
practices’ in general terms so that they may be seen to have become enshrined in the . . . obli-
gation of due diligence.”99 This statement illustrates how the Chamber views due diligence as a 
variable obligation that can change over time in response to new information.100 It is also signif-
icant because its use of the word “enshrined” supports interpretations of the advisory opinion 
which suggest that due diligence has elevated best environmental practices to an obligation of 
customary status. If best environmental practice does have customary status by virtue of due 
diligence, it would follow that States have an obligation to apply best environmental practices 
where activities under their jurisdictional control create a risk of transboundary damage to other 
States.
The Sulphides Regulations and standard clauses oblige States to apply best environmental prac-
tices.101 There is no reference to best environmental practices in the earlier Nodules Regulations, 
which employs instead the term best technology available. The Chamber appears to be of the 
view that the requirement for best environmental practices under the regulations and standard 
clauses heralds a rise in standard from the use of best technology available.102 Best environmental 
practice certainly appears to be a much broader concept than best technology available. A sur-
vey of the former in a variety of international instruments shows that it means “the applica-
tion of the most appropriate combination of environmental control measures and strategies”,103 
whereas the latter appears to be limited by what is technologically achievable at the time.

Best environmental practices are defined in the ISA Technical Study as “widely accepted 
norms or customs of environmental risk management”.104 This definition acknowledges the 
soft law roots of best environmental practice and the fact that certain practices are evolving 
into harder forms of international law (e.g. EIA and the precautionary approach). The term best 
environmental practice derives from the more general term “best practices”. Best practices refer 
to exemplary models of action for addressing social, economic and environmental challenges. 
They are approaches that have been shown, over time, to be the most effective. Traditionally used 
by corporations to establish industry standards, best practices are now also used by governments 
and regulatory agencies to identify minimum standards of conduct.105 This includes the use of 
best practices in international non-binding agreements and to co-ordinate domestic regulatory 
action between different States.106

The Rio Declaration’s 27 non-binding principles for sustainable development can be fairly 
described as the foundation stones of international best environmental practice.107 Those princi-
ples include: the application of the precautionary approach to prevent environmental degradation 
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(Principle 15); and undertaking EIA where an activity is likely to have a significant adverse 
impact on the environment (Principle 17). The precautionary approach and EIA can therefore 
be described as examples of international best environmental practices for achieving sustainable 
development. These principles are often employed in conjunction with one another. The ISA 
Technical Study recommends, for example, that “where there is incomplete information and no 
established best practices, best environmental practice requires that the precautionary approach 
be applied”.108

It was probably not lost on the Chamber that the key direct obligations are provided for 
together under a number of other international agreements designed to protect the marine 
environment. The Helsinki Convention and the OSPAR Convention both make provision for 
best environmental practices and the precautionary approach as corresponding obligations.109 
The Helsinki Convention also uses the precautionary approach to inform the application of best 
environmental practice stating that, in determining what combination of measures constitutes 
best environmental practice, particular consideration should be given to (inter alia) the precau-
tionary principle.110 Notwithstanding the different ways in which these conventions juxtapose 
best environmental practice with the other key obligations, they all define best environmental 
practice as meaning the most appropriate mix of controls and strategies

The requirement for EIA in respect of the marine environment is provided for under article 
206 of the LOSC. More specifically, an application for approval for a plan of work under Part 
XI must be accompanied by “an assessment of potential environmental impacts of the proposed 
activities”.111 A contractor who intends to carry out activities in the Area is, therefore, under an 
obligation to conduct an EIA in respect of its proposal. The State has a corresponding due dili-
gence obligation to ensure that the contractor meets its obligations in this regard.112 The Advi-
sory Opinion stresses that the obligation to conduct an EIA is both a direct obligation under the 
LOSC, and a general obligation under customary international law.113 The Chamber referred to 
the Judgment in Pulp Mills on the River Uruguay in which the ICJ found that undertaking an EIA 
“may now be considered a requirement under general international law . . . where there is a risk 
that the proposed industrial activity may have a significant adverse impact in a transboundary 
context, in particular, on a shared resource”.114 It determined that these principles could equally 
extend to activities in the Area beyond the scope of the Regulations.115 The Chamber went 
on to suggest that the ICJ’s reasoning in a transboundary context may also extend to activities 
beyond the limits of national jurisdiction, and references to “shared resources” may apply to 
resources that are the common heritage of mankind.116 In light of these findings, the Chamber 
concluded that the obligations of contractors and sponsoring States concerning EIAs extend 
beyond the scope of application of specific provisions of the Regulations.117

The Pacific holds considerable potential for mineral development within areas of state juris-
diction. Research has established the existence of a range of seabed minerals within the EEZs 
of many Pacific Island Countries including polymetallic massive sulphides, cobalt-rich manga-
nese crusts and manganese nodules. Resource evaluation has confirmed that the potential for 
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seabed mining in the Region is significant.118 Pacific Island States consider that being involved 
in mining activities, whether directly or indirectly, can potentially improve their GDP and the 
standard of living for their nationals. Many of these States view the exploitation of the mineral 
resources of their surrounding seas as a means to economic prosperity.119 It is thought that the 
benefits of mining developments in the waters surrounding Pacific States will flow into the local 
economy through such factors as location of headquarters of mining companies in the jurisdic-
tion, job creation, improvement of public services and the use by mining companies (and their 
employees) of local goods and services.120 Although Pacific Island States remain interested in 
minerals located within the Area, the minerals within their own areas of jurisdiction often have 
the advantage of being located at shallower depths and proximate to land-based services and 
infrastructure. Furthermore the sovereign rights exercised over these areas mean that States do 
not need to seek permission for exploration and development from the ISA.

The EEZ extends from the outer limit of the territorial sea (12 nautical miles (nm)) to 200 
nm from the territorial sea baseline.121 The continental shelf comprises the seabed and subsoil 
which is “the natural prolongation” of a coastal State’s land territory and may extend beyond 
the EEZ.122 Neither the EEZ nor the continental shelf is part of a country’s sovereign territory 
under the LOSC. Rather, States exercise exclusive sovereign rights over these marine areas. Sov-
ereign rights over the EEZ entitle States to engage in “exploring and exploiting, conserving and 
managing” the living and non-living natural resources of the waters, seabed and subsoil.123 Sov-
ereign rights in respect of the continental shelf, where it extends beyond the EEZ, are narrower. 
They are limited to exploring and exploiting natural resources on or under the continental 
shelf,124 as there are no special rights in respect of the water column.125

Sovereign rights are subject to a number of obligations set out under the LOSC, various 
international agreements and customary international law. Sovereign rights do not, for exam-
ple, affect the freedoms enjoyed by other States in the EEZ and above the continental shelf.126 
More importantly, in the context of this chapter, sovereign rights to undertake seabed mining in 
either the EEZ or continental shelf are subject to the general obligations to protect and preserve 
the marine environment under Part XII,127 and, prevent, reduce and control pollution of the 
marine environment under article 194 of the LOSC. Coastal States, therefore, have jurisdiction 
over the protection and preservation of the marine environment.128 This is accompanied by 
a corresponding obligation to adopt laws and regulations under article 208(1), and take nec-
essary measures, to prevent, reduce and control pollution of the marine environment arising 
from seabed activities subject to their jurisdiction under article 208(2).129 Article 208(3) requires 
that the “laws, regulations and measures shall be no less effective than international rules, stan-
dards and recommended practices and procedures”.130 The LOSC also requires coastal States to 
enforce laws and regulations adopted to prevent, reduce and control pollution of the marine 
environment.131

There are clear similarities between the aforementioned obligations applying to seabed min-
ing within EEZ and continental shelf and those applying to the Area as set out under the Advi-
sory Opinion. Article 194(2), for example, requires that “States shall take all measures necessary to 
ensure that activities under their jurisdiction or control are so conducted as not to cause damage 
to other States and their environment”. As discussed, the Chamber determined that the require-
ment under article 139(1) that “States Parties have the responsibility to ensure that activities in the 
Area” are carried out in conformity with international law was an obligation of due diligence. 
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It is not of any real significance that article 194(2) is concerned with ensuring activities do 
not cause damage, whereas article 139(1) is concerned with ensuring activities comply with 
international law.

Firstly, the due diligence obligation drawn upon under the Advisory Opinion seeks to 
ensure that activities under a State’s jurisdiction do not cause damage to other States. Colloqui-
ally, one might say that the obligations expressed in articles 194(2) and 139(1) are two sides of 
the same coin insofar as both are premised on the prevention of damage. Second, the obligation 
under article 194(2) is accompanied by the requirement under article 208 to adopt laws, reg-
ulations and measures “no less effective than international rules, standards and recommended 
practices and procedures”. The key obligations identified in this chapter must come within 
the remit of that requirement. The precautionary approach and EIA have become norms of 
customary international law and must qualify on that basis alone, while best environmental 
practice could be formed of either standards or recommended practices and procedures. Third, 
as in the case of the Area, coastal States are liable for any failure to fulfill their international 
obligations concerning protection and preservation of the marine environment. These simi-
larities mean that the Advisory Opinion can offer strong guidance to States seeking to satisfy 
regulatory and administrative obligations for seabed mining activities within areas of national 
jurisdiction.

As early as 1999, a workshop was convened in Papua New Guinea to produce seabed mining 
guidelines for Pacific Island Countries.132 The workshop produced the Madang Guidelines, born 
out of the concern that nations should begin the process of “developing appropriate regimes 
and legislation to manage present and future mineral exploration, development and exploitation 
within their EEZs”.133 The Guidelines recognise that marine deposits are part of a complex and 
interdependent ecosystem, the “pioneering nature” of exploration and the importance of ensur-
ing that the development of the resources is responsible and sustainable.134 Governments are 
encouraged to take a proactive stance135 and to issue specific legislation for offshore mining.136 
Legislative regimes should address risk,137 and the collection of baseline data is identified as a 
prerequisite to development of the resources.138 The Guidelines also specify that any risks associ-
ated with the exploration and exploitation of offshore mineral resources should be assessed and 
given consideration. However, there was little real progress made in the immediate wake of the 
Madang Guidelines as development in the Pacific was constrained by the lack of cost effective 
seabed mining technology.139

In 2010, the European Union agreed to fund a deep sea minerals project in collaboration 
with the Secretariat of the Pacific Community. It is intended to provide support and advice to 
those Pacific Island States140 interested in becoming involved in deep seabed mining activities. 
The objective of the project is to expand the economic resource base of the participating States 
by developing a viable and sustainable marine minerals industry. This is be achieved through the 
development and implementation of sound and regionally integrated legal, fiscal and environ-
mental frameworks, improved human capacity and effective monitoring systems. The project 
has four specific deliverables including: (a) formulation of the Regional Framework for marine 
mineral exploration and mining; (b) development of national policy, legislation and regulations 
for the governance of offshore mineral resources within national jurisdictions; (c) strengthening 
national capacity to support Pacific nationals in the offshore mining industry; and (d) ensure 
effective environmental management and monitoring regimes are in place.141

Regional measures taken to implement the key obligations
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The Secretariat of the Pacific Community released the Regional Framework in July 2012.142 
The Framework proposes that a regionally-agreed set of standards should be developed to sup-
port Pacific States in the preparation of regulatory regimes that are “comprehensive, efficient, 
workable, and consistent with international obligations, rules and standards”.143 The Framework 
aims to assist States “ensure that activities with national jurisdiction or control are consistent 
with the precautionary approach; are conducted with a view to minimising and mitigating the 
risk of environmental harm; and appropriately take into account other sea users”.144 It asserts 
that States need to act proactively, and develop and implement national legislative frameworks 
for seabed mining. The document adds that the LOSC creates a general obligation for all States 
to protect and preserve the entire marine environment, and that this obligation “extends to 
activities both within and outside areas of national jurisdiction”145 Quoting from the Advisory 
Opinion, the Framework recognises that States undertaking seabed mining activities must satisfy 
the general due diligence obligation and direct obligations including: (a) applying the precau-
tionary principle; (b) employing the best environmental practice; and (c) conducting EIA.146

The Framework recommends that one way for regulation to incorporate international law 
obligations is to include “high-level statements reflecting these obligations as a preliminary “pur-
pose and principles” part of the legislation, against which decision-making under the legislation 
would be considered”.147 It goes on to suggest that incorporation of the LOSC into domestic 
legislation can be achieved through inclusion of a preliminary purpose provision, such as: “[t]his 
Act must be interpreted, and all persons performing functions and duties of exercising powers 
under it must act, consistently with the State’s international obligations under the LOSC”.148 
It needs to be questioned, however, whether the suggested provision is in fact a purpose- based 
provision, and not simply an acknowledgement that jurisdiction over non-sovereign waters 
derives from the LOSC.149 Purpose provisions should provide a clear statement of the policy 
intent of the legislative regime, which must be achieved by decision-makers when exercising 
functions or powers under that regime. For example, sustainability is the purpose of a number 
of domestic statutes in New Zealand.150 Sustainable development could serve as an appropriate 
purpose for deep sea mining legislation within the Pacific. However, it appears that concerns 
have been raised by some Pacific States that social and economic considerations implicit within 
the concept of sustainable development are inappropriate when considering applications to 
develop finite resources, the impacts of which are generally located well beyond most land based 
stakeholders. Similar concerns arose during the passage of New Zealand’s EEZ Act. Parliament’s 
response to these concerns was to maintain a sustainable purpose, but limit considerations to 
biophysical impacts.

The Regional Framework points to the limited extent of the information currently known 
about the deep sea environment and the potential effects of new deep sea mining technologies 
on that environment. It then directs States to apply a precautionary approach, as reflected in prin-
ciple 15 of the Rio Declaration.151 The document states that the precautionary approach does 
not necessarily prevent activities with unknown effects from proceeding. Rather “it requires that 
if they proceed, they only do so with caution; and cognisant of unknown potential impacts, with 
appropriate checks and risk-minimising controls in place.”152 Precaution is described as requir-
ing the evaluation of alternatives and on-going monitoring “with a view eventually to moving 
into more scientifically-certain risk management mechanisms”.153 Significantly, the Regional 
Framework states that precaution shifts the burden of proof as to the effects of a proposed 
activity to the proponents of that activity. Accordingly it is recommended that, where there is 
a possibility of an adverse effect, the provision of evidence as to whether the nature or scale of 
the effect is acceptable should rest with the proponent of the activity.154 An effects-based regime 
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is proposed for the approval of permits or licences, where activities are classified as permitted, 
discretionary or prohibited depending on the nature and scale of their potential effects.155

The Regional Framework recommends that, in order to satisfy due diligence, a State should 
complete sufficient checks at the outset of any proposal to ensure that a proponent will be able 
to perform its activities in a timely, safe, environmentally responsible, and efficient manner.156 
It states that consideration of an EIA prepared by the proponent is a critical step in this ini-
tial checking process. It is, therefore, necessary that any legislative regime makes provision for 
preparation and consideration of EIAs. The Framework suggests that legislation should require 
the applicant to complete an EIA “as soon as the DSM project is sufficiently defined to permit 
meaningful analysis, and before any mining activity takes place”.157 It should cover, not only 
environmental effects, but also social, cultural and health impacts.158 The recommendation to 
require an assessment of social and cultural impacts will probably face a certain amount of resis-
tance given the concerns of some States that these values are unlikely to be affected beyond ter-
ritorial limits. One response to such concerns is that if these values are not affected, proponents 
should not find it too difficult to evidentially establish this within their EIA.

The Regional Framework recommends that seabed mining licences should include condi-
tions requiring operators to implement the precautionary approach, employ best environmental 
practices, and collect environmental baseline data.159 This would include such things as amend-
ing operational activities in circumstances where the adverse effects (or the risk of effects) need 
to be avoided or mitigated. It is suggested that a state regulatory body is in turn provided with 
the power to review or change the conditions of a licence, and, in extreme circumstances, to 
cancel the licence.160 It is further recommended that penalties in cases of non-compliance with 
licence conditions should be severe enough not to be simply dismissed as a business cost.161

As of February 2015, the Cook Islands, Fiji, Tonga and Tuvalu had enacted specific legislation 
for deep sea mineral activities. Kiribati is drafting specific legislation with the assistance of the 
DSM project. The Cook Islands pioneered legislation for seabed mining with the enactment 
of the Seabed Minerals Act 2009 (SBM Act). Initial drafts were prepared with the assistance 
of the Commonwealth Secretariat, based in London, and went through various consultations 
and re-drafting to meet the needs of the Cook Islands.162 The SBM Act provides a snapshot of 
international legal thinking at the time it was enacted. Unsurprisingly it does not place as much 
emphasis on the key obligations as legislation enacted in the Advisory Opinion’s wake. The 
objectives of the Act include the requirement “to ensure that seabed minerals activity is carried 
out in a manner that is consistent with internationally accepted rules, standards, principles and 
practices”.163 However, this objective is worded more like a statement of legislative intent than 
a direction to those making decisions under the Act. Accordingly, the objective is likely cir-
cumscribed by the extent to which the Act makes provision for internationally accepted rules, 
standards, principles and practices.

The SBM Act is principally concerned with the ownership of seabed minerals within 
national jurisdiction,164 and the allocation of licences to mine those minerals.165 Environmental 
regulation is chiefly provided for under the Environment Act 2003.166 This means that a licence 
to mine seabed minerals will not be granted until a permit has been granted under the Envi-
ronment Act.167 The completion of an EIA is a prerequisite to the grant of a permit.168 However, 
the EIA requirements under the Environment Act are bare and there is no requirement to take 
a precautionary approach or apply best environmental practices. The present Seabed Minerals 
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Commissioner has described provision for environmental permitting under the Environment 
Act as a temporary “quick fix”, and stated that the Act needs to be updated to make its own 
provision for the management of environmental impacts.169

The Seabed Minerals Authority oddly appears to have more environmental power over exist-
ing mining licences than applications for new mining licences under the SBM Act. Accordingly, 
the Authority may direct a mining licence holder “to mitigate to the extent that is practicable to 
do so in accordance with best international practice, any damage to the environment in the title 
area or the buffer area caused by those operations”.170 The SBM Act also enables regulations to be 
prepared for the protection of the environment, clean-up or other remediation of the effects of 
DSM activities and the prevention of damages.171 Since the SBM Act came into force, the Cook 
Islands has taken part in the European Union funded deep sea minerals project. The subsequent 
Seabed Minerals Policy 2014 requires adherence “to international standards of environmental 
protection”. The Policy pledges that the Cook Islands “will comply with applicable principles 
of international law targeting protection of the environment, including adoption of best envi-
ronmental practice and application of the precautionary approach”.172 At the time of writing 
this chapter the Cook Island’s government had signalled that new regulations are due to be 
promulgated which will flesh out the EIA requirements for permits under the Environment Act.

The International Seabed Mineral Management Decree 2013 of the Government of Fiji (Fiji 
Seabed Mineral Decree) enables Fiji to act as a sponsoring State for the purposes of engaging 
in seabed mineral activities in the Area.173 The Fiji Seabed Mineral Decree requires any person 
engaged in seabed mineral actives under the Decree to apply the precautionary approach and 
employ best environmental practices in order to avoid, mitigate, or remedy adverse effects of 
Seabed Mineral Activities on the marine environment174. The Decree is a relatively comprehen-
sive document insofar as it provides for mining activities in the Area. Seabed mining activities 
conducted within Fiji’s EEZ or continental shelf are regulated by the Mining Act (Amendment) 
Decree 2010. This adds a new section to the Mining Act 1966 which defines land as including 
water and land covered by water, for the purposes of prospective licences. EIA for mining appli-
cations is provided for under the Environment Management Act 2005.175 Unlike the Decree, 
the Environment Act does not make provision for protection of the marine environment, the 
precautionary approach or best environmental practice. It is worth noting, in respect of the EEZ 
and continental shelf, the out-dated and conflicting nature of different legislation involved has 
been given as one reason for the poorly integrated management of Fiji’s coastal areas.176

The Tonga Seabed Minerals Act 2014 and Tuvalu Seabed Minerals Act 2014 both incor-
porate the key obligations, identified in this chapter, as set out in the Advisory Opinion. The 
similarity in the wording of the Acts indicates that they have both benefited from the European 
Union and Secretariat of the Pacific Community deep sea minerals project. Both Acts exer-
cise jurisdiction over the EEZ, continental shelf and Area.177 Section 2(2) of each Act employs 
the same language requiring that the Acts “shall where possible be interpreted, and all persons 
performing functions and duties or exercising powers under it shall act, subject to any Act . . . 
the contrary, consistently with . . . international obligations under the UN Convention on the 
Law of the Sea, and other relevant international instruments”. Specific duties under this section 
include inter alia: (a) protection and preservation of the marine environment; (b) application of 
the precautionary approach; (c) employment of best environmental practice; and (d) prior EIA 
of activities likely to cause serious harm to the marine environment.178 It is worth noting that 
the threshold of serious harm for EIA may not be consistent with best environmental practice as 
impacts that fall short of serious, but are more than minor, may still need to be mitigated in order 
to protect and preserve the marine environment. Notwithstanding, both Acts have attempted 
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to comprehensively address the Advisory Opinion’s obligations under a single legislative frame-
work and in that respect can be considered an advance on the Cook Islands SBM Act and Fiji 
Mining Act.

New Zealand’s EEZ is the fifth largest in the world, with an area of about 15 times that of its 
land mass (or 5.7 per cent of the world’s EEZ).179 When the legal continental shelf extensions are 
included, New Zealand’s current ocean area jurisdiction spans more than 20 times the area of its 
land – 1.2 per cent of the earth’s surface area. Its vast size is conversely matched by the limited 
amount of scientific information available concerning its ecosystem values and natural resource 
potential.180 This lack of information was, until recently, compounded, by legislative silence as 
to the environmental management of New Zealand’s EEZ and continental shelf. Prior to the 
enactment of the EEZ Act a legislative lacuna existed in New Zealand with regard to managing 
the effects of exploration and development within the EEZ.181 This lacuna was demonstrated in 
the decision of the High Court in Greenpeace v Minister of Energy and Resources,182 where Green-
peace brought judicial review proceedings against the government for failing to undertake an 
EIA prior to granting oil exploration rights over an area of the EEZ.

The Court observed that Greenpeace’s principal proposition was that the government was 
required to take into account international obligations concerning EIA. In failing to do so, 
Greenpeace contended the government had erred in law.183 The High Court found on this 
point that the Resource Management Act 1991(RMA), New Zealand’s principal overarching 
statute for managing natural and physical resources,184 “did not apply to activities outside the 
territorial waters. If questions arise as to the extent to which New Zealand – as a State – met its 
international obligations that must be a matter upon which Parliament might choose to legislate. 
It is not a matter upon which the Court can direct Parliament.”185 The High Court’s decision 
highlighted the inadequacy of the legislative framework for seabed mining activities within the 
EEZ at that time. The RMA, with its guiding purpose of sustainable management,186 provided 
a comprehensive framework for environmental assessment of land-based activities and those 
within the territorial sea. By contrast, the EEZ’s legislation was less developed and conferred a 
broad discretion on the government to approve (or not approve) exploration or mining activ-
ity.187 The government moved to close the gap with the enactment of the EEZ Act. This new 
regime would have a sustainable management purpose to be achieved through decision-making 
that gave effect to the Advisory Opinion’s key obligations identified under the preceding head-
ings in this chapter.

The EEZ Bill was introduced to Parliament on 24 August 2011 in order to give effect to New 
Zealand’s obligations under the LOSC to manage and protect the natural resources of its EEZ 
and continental shelf. Initially scheduled to come into effect on 1 July 2012, the Bill was even-
tually enacted on 3 September 2012. The s 10 sustainable management purpose of the EEZ Act 
closely resembles the s 5 purpose of the RMA. While sustainable development seeks to redress 
imbalances in resource allocation, sustainable management does not seek to regulate social 
equity. It does not seek to redistribute wealth, and it does not seek to equitably allocate rights 
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to development. It is effectively a form of environmental control and regulation.188 Although 
sustainable management includes social and cultural wellbeing under the RMA, consideration 
is limited to the effects of development activities on those values. In a significant departure 
from s 5 under the RMA, s 10 of the EEZ Act does not provide for social or cultural wellbeing. 
Likewise, the definition of environment under s 4 does not include people and communities, 
or social, aesthetic and cultural conditions. This is because New Zealand policy makers, as is 
the case with some Pacific Island Countries, did not consider social and cultural values to be 
relevant beyond territorial waters. The application of the Act is, therefore, limited to natural 
values within the EEZ and continental shelf.189 Notwithstanding, economic wellbeing remains 
a relevant consideration under s 10. This requires consideration of the economic benefits of 
seabed mining proposals, and the economic impacts of such proposals on existing interests (e.g. 
commercial fishing).

The Environmental Protection Authority (EPA) is charged with deciding applications for 
marine consents, monitoring compliance and enforcement.190 All seabed mining activities within 
the EEZ and continental shelf must either be permitted under regulations or authorised by 
marine consent under the EEZ Act.191 Consistent with the Advisory Opinion’s EIA obligation, 
all marine consent applications must be supported by an impact assessment.192 An impact assess-
ment must: (a) describe the proposed activity; (b) describe the state of the existing environment; 
(c) identify the effects of the activity on the environment and existing interests; (d) describe any 
consultation undertaken with existing interests; and (e) measures proposed to avoid, remedy, or 
mitigate the adverse effects.193 The information in the impact assessment should include such 
detail as corresponds to the scale and significance of effects that the proposed activity may have 
on the environment or existing interests, and sufficient detail to enable the EPA and potentially 
affected persons to understand the nature of the activity and its effects on the environment.194

Public participation is encouraged under the Act, and notice must be given in respect of 
activities that do not have a low probability of a significant adverse effect.195 Any person may 
make a submission to the EPA on an application for marine consent to undertake seabed min-
ing.196 The EPA may conduct a hearing if it considers one desirable, and must conduct a hearing 
if one is requested by the applicant or a submitter.197 The EPA must establish a procedure that is 
fair and reasonable (e.g. accords with the principles of natural justice). The hearing must avoid 
unnecessary formality, and to these ends cross-examination is not allowed unless the EPA gives 
permission.198 Despite the requirement to avoid formality, the scale and evidential complexity 
of proposals have seen legal counsel and cross-examination play a large role in hearings to date.

In assessing an application the EPA must consider a comprehensive list of matters princi-
pally concerned with effects on the environment (i.e. natural and physical values).199 However, 
as discussed above, the proposal’s effects on existing interests and its economic benefit to New 
Zealand must also be taken into account. As with decisions on applications for consent made 
under the RMA, the EPA must not have regard to trade competition or the effects of trade 
competition.200 Matters that must be regarded when considering the extent of adverse effects 
on existing interests include: (a) the area in common; (b) the degree to which both activities 
must be carried out to the exclusion of others; and (c) whether the existing interest can only be 
exercised in the area to which the application relates.201

The precautionary approach is provided for under the EEZ Act’s information principles.202 
These principles require the EPA to: (a) make full use of its powers to request information and 
obtain advice; (b) base decisions on the best available information; and (c) take into account any 
uncertainty or inadequacy in the information available.203 Best available information means the 
best information available without unreasonable cost, effort or time.204 Reasonableness in this 
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context is likely to be assessed in relation to the nature of the risk and scale of potential adverse 
effect. The information principles require the EPA to “favour caution and environmental pro-
tection” where the information available is uncertain or inadequate.205 If favouring caution and 
environmental protection means that an application for an activity is likely to be prohibited, the 
decision-maker must first consider whether an adaptive management approach would allow the 
activity to be undertaken.206 The EPA may, for example, impose adaptive management require-
ments as conditions of a marine consent. An adaptive management approach may include:  
(a) commencing on a small scale, or for a short period so that effects can be monitored; or (b) any 
other approach that allows an activity to be undertaken so that its effects can be assessed and the 
activity discontinued, or continued with or without amendment, on the basis of those effects.207

Although not legislatively provided for, adaptive management is a common tool for managing 
risk and change under the RMA. Adaptive management approaches under the RMA regularly 
include such things as environmental management plans, staging, monitoring and contingency 
plans, environmental audits, best practicable option analysis and the review mechanisms under 
conditions of consent. The Environment Court held in Crest Energy Kaipara Ltd v Northland 
Regional Council208 that key features of an adaptive management approach include: (a) setting 
out the stages of development; (b) establishing the existing environment through robust baseline 
monitoring; (c) clear and strong monitoring, reporting and checking mechanisms so that steps can 
be taken before significant adverse effects eventuate; (d) that these mechanisms are supported by 
enforceable conditions which must be satisfied before subsequent stages can proceed; and (e) a real 
ability to remove all (or some of the development that has occurred) if monitoring warrants it.209

The Supreme Court’s decision in Sustain Our Sounds Inc. v NZ King Salmon Company Ltd210 
is the most authoritative finding on adaptive management in New Zealand. The Court com-
menced this part of the decision by questioning “whether any adaptive management regime can 
be considered consistent with a precautionary approach”.211 It identified “the vital part of the 
test” as being “the extent to which an adaptive management approach will sufficiently dimin-
ish the risk and the uncertainty”.212 The Court went on to identify the appropriate factors for 
assessing the degree to which adaptive management will diminish risk and uncertainty. Resem-
bling the findings of the Environment Court in the Crest Energy Kaipara Ltd the Supreme Court 
held these are: (a) there will be good baseline information about the receiving environment;  
(b) the proposed conditions provide for effective monitoring of adverse effects using appropri-
ate indicators; (c) thresholds are set to trigger remedial action before the effects become overly 
damaging; and (d) effects that might arise can be remedied before they become irreversible.213 
As in the case of the Environment Court, the Supreme Court was considering the application of 
adaptive management under the RMA. It has been pointed out that the different wording under 
the EEZ Act means “that an adaptive management approach is not inherently inconsistent with 
favouring caution and environmental protection, and therefore the particular threshold ques-
tion addressed by the Court in King Salmon may be unnecessary”.214 In the authors’ view that 
approach is too literal, and the threshold identified by the Supreme Court serves to encapsulate 
the purpose of the factors identified as appropriate for the application of adaptive management. 
Whatever the case, it is agreed that the Court’s findings on the broader question of adaptive 
management effectively identify “what constitutes good practice”.215

There have been two publicly notified applications for seabed mining activities since the enact-
ment of the EEZ Act. The importance of the precautionary approach and adaptive management 
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to obtaining marine consent for seabed mining is evident in the EPA’s decision on both appli-
cations. The applications were made by companies specifically incorporated to undertake the 
respective proposals. They did not, therefore, have corporate track records in seabed mining 
activities. This was a likely factor in the level of operational detail each applicant could provide 
on the proposed activity. The first application by Trans-Tasman Resources Ltd sought to mine 
50 million tonnes of iron ore per annum within the South Taranaki Bight EEZ. The iron sand 
was to be processed at sea into iron ore concentrate for export. The residual material (approxi-
mately 45 million tonnes per annum) was to be returned to the seabed as de-ored sediment. The 
disposition of the residual sediment and the area of its plume were to attract significant oppo-
sition from Māori interests (indigenous interests), commercial fishing interests and the general 
public. The second application concerned Chatham Rock Phosphate Limited’s proposal to mine 
phosphorite over 10,192 km2 of the Chatham Rise, a 1,000km stretch of the EEZ containing 
significant seabed mineral deposits. This proposal attracted similar opposition in respect of the 
extraction and deposition of sediment on the seabed. Both applications involved large public 
hearings and were ultimately declined on the basis that the information supplied through EIA 
was uncertain, and the adaptive management measures proposed did not meet the factors (or 
good practice) identified as prerequisites to satisfying a precautionary approach.

The EPA found in the Trans-Tasman Resources decision that there was considerable uncertainty 
as to the information provided in support of the application, and as a consequence uncertainty 
as to the effects of the proposal.216 In particular, the EPA found that: (a) the information on 
the existing environment and the way the mining operation might affect it was considerably 
uncertain; (b) the information on existing Māori interests was inadequate and incomplete; and  
(c) the impacts on commercial fishing interests in the area were uncertain. The EPA also recorded 
that there was a lack of clarity as to the mining operation itself, and that it would have had 
greater confidence had the applicant been able to provide greater operational detail.217 The EPA 
favoured caution and environmental protection in light of the level of uncertainty accompany-
ing the proposal as required under s 62(1) of the EEZ Act. In considering this requirement the 
EPA found that: “[t]his provision is an explicit statement that, within the context of the EEZ Act, 
the promotion of sustainable management requires a cautious approach. The taking of risks in 
this environment is not encouraged, and we note that this direction is not to be traded off against 
the attainment of economic well-being. In other words, the requirement to favour caution and 
environmental protection in the face of uncertain or inadequate information is an absolute one, 
and we remind ourselves of section 10(3), which makes it clear that applying the information 
principles in section 61 is one of the ways the purpose of the EEZ Act is achieved.”218

The EPA then turned to consideration of the applicant’s proposal to employ adaptive man-
agement to address the uncertainties in the application as required under the Act.219 The appli-
cant stated that a staged approach to the activity was not possible in this case, and instead 
proposed a risk-based tiered approach to adaptive management.220 It suggested that opera-
tional changes could be made before adverse effects became irreversible. The EPA conceptually 
agreed that this approach could be an appropriate adaptive management framework, but that 
its applicability would be fact specific. It noted, in this respect, that the applicant had created 
an expectation at the commencement of the hearing that there would be considerably more 
quantitative detail in support of its adaptive management approach.221 The EPA then considered 
the applicant’s proposal against the Supreme Court’s test for determining whether an adaptive 
management approach is appropriate.222 In relation to the extent of environmental risk, the EPA 
found that there was considerable uncertainty due to the lack of baseline monitoring and real 
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data, as opposed to the modelled information that the applicant had provided in support of its 
approach.223

The EPA then cited the Supreme Court’s finding that “there must be an adequate evidential 
foundation to have reasonable assurance that the adaptive management approach will achieve 
its goals of sufficiently reducing uncertainty and adequately managing any remaining risk.”224 
Returning to its point that the adaptive management approach had started as one that had 
quantitative triggers, the EPA stated the gaps in information exposed during the hearing had led 
to an approach where a process was prescribed to enable the establishment of those  triggers.225 
The EPA went on to find that it was not convinced by the applicant’s contention that the pro-
posed activity would only have minor potential effects. This was because there was not a good 
baseline understanding of the receiving environment.226 The EPA considered that while it was 
not necessary to have all the information, it was not satisfied there was a sufficient baseline 
understanding of the existing environment. On the evidence presented the EPA decided that 
the environment would not be safeguarded or that the adverse effects of the proposal could be 
avoided, remedied or mitigated.227 Overall the EPA found that the application was premature 
and more time should have been taken to understand the proposed operation, its effects on the 
receiving environment and existing interests. For those reasons the application did not meet the 
sustainable management purpose of the EEZ Act.228

The Trans-Tasman Resources decision sent shock waves through the New Zealand mining sec-
tor, not least because of the much publicized $NZ 65 million that the company had spent on the 
project since its incorporation in September 2007.229 This sent a clear signal that, despite signif-
icant capital expenditure, applicants might not be able to meet the information thresholds con-
cerning the existing environment prerequisite to having an application favorably determined. 
Nevertheless, Chatham Rock Phosphates was confident that, despite the uncertainties involved 
in seabed mining, it had completed sufficient work to show that the proposal would satisfy the 
sustainable management purpose of the Act.230 The EPA found in the Chatham Rock Phosphate 
decision that considerable efforts had been made to provide the necessary baseline information 
on the marine environment, and to commission expert modelling and analysis in support of the 
application. However, it was “incontestably the case that there remained significant gaps in the 
data and information provided about the consent area’s marine environment as well as uncer-
tainty about the impact of the proposal on existing interests and the environment.”231 Again 
the EPA observed that a good level of baseline information is necessary in determining the 
standards, limits, thresholds and triggers for any proposed adaptive management framework.232

The EPA noted that it was mindful that the proposed activity was intended in the open 
ocean, at a depth and in an environment about which there exists significant uncertainty of 
knowledge and consequences.233 However, it accepted that the crucial issue is not about uncer-
tainty per se, but what is an acceptable and appropriate level of risk in the gap between certainty 
and uncertainty. It observed “[t]hat gap is never likely to close entirely for a proposal of this scale 
in the environment in which it is proposed. Closing the gap to an acceptable risk-tolerance 
point is, however, critical to the granting of consent under the EEZ Act.”234 The EPA considered 
that the adaptive management approach offered by the applicant did not address fundamental 
concerns such as the need to validate habitat predictions concerning the existing environment 
in advance of mining. Distinct from the Trans-Tasman Resources decision the EPA appears to have 
considered that there was sufficient baseline information to offer a condition requiring valida-
tion of modelled impacts during a trial mining period. However, the applicant contended that 
such an approach would render the project financially unviable.235
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Another difference when compared to the Trans-Tasman Resources decision was the EPA’s 
finding that there was sufficient evidence that there would be significant and permanent adverse 
effects on other parts of the existing environment.236 Deciding to decline the proposal the 
EPA found it was convinced that the proposal would create significant and permanent adverse 
effects on the environment, which were incapable of being avoided, remedied or mitigated. The 
EPA concluded that it was appropriate to be guided by this concern, particularly when taking 
into account that the requirement to favour caution and environmental protection had been 
invoked.237 The applicant responded to the decision in the media with claims that the decision 
sent a seriously bad signal to business: “[i]f we can’t succeed having invested $33 million over 
seven years, then obviously the government is not serious about economic development.”238 
Unsurprisingly, there have also been claims from the mining sector that New Zealand’s resource 
development framework has serious problems and needs urgent reform.239

The New Zealand government should be careful, however, about bowing to pressure from 
the mining industry. The present legislative framework was formulated with a view to comply-
ing with New Zealand’s obligations under the LOSC and more generally under international 
law. Watering down the EEZ Act to enable proposals to proceed without strong baseline infor-
mation on the environment would be a breach of those obligations. Although the effects of the 
proposals under discussion might be considered to be localised, it needs to borne in mind that 
poor regulation resulting in damage to the environment could expose New Zealand to liability. 
This is important in light of the fact that the EEZ Act does not just govern seabed mining, but 
also oil and gas exploration and development.240 It might be contended in light of the existing 
paucity of strong baseline environmental information concerning New Zealand’s EEZ that the 
Act is effectively fulfilling the function for which it was intended to serve.

New technology and increasing commodity prices mean that seabed mining has the potential 
to generate economic wealth. Despite the capital-intensive nature of development, a number of 
proposals to undertake different forms of seabed mining have been advanced across the Pacific. 
These range from Nauru seeking the Chamber’s opinion on the obligations and liability of 
developing States for mining within the Area, through to the public hearing of large volumes 
of evidence both for and against seabed mining within New Zealand’s EEZ. It may be drawing 
a long bow to suggest there is a direct line between the Chamber’s opinion and the subsequent 
seabed mining decisions in New Zealand. Such an assertion would ignore the fact that the EEZ 
Act does not expressly require decision-makers to comply with the LOSC or international 
law. It must not be overlooked, however, that this is because the EEZ Act purports to enable 
the implementation of New Zealand’s obligations under the LOSC and other conventions.241 
Herein lays the importance of the Advisory Opinion across the Pacific Region. The Chamber’s 
clarification of States’ obligations under the LOSC provided both legal and practical incentive 
to implement domestic regulation for seabed mining outside sovereign territory in order to 
reduce exposure to liability.

It would be a disservice to States to suggest that the avoidance of liability is the only reason 
that regulation is being promulgated throughout the Region. After all, the 1999 Madang Guide-
lines were born out of general concern that legislation was needed to manage seabed mineral 
exploration and development within the Regions’ EEZs. It is true that the Advisory Opinion 
encouraged a flurry of regulatory activity within some Pacific Island States. It should be rec-
ognised, however, that the opinion’s effect in other jurisdictions was rather one of influence 
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on regulation already in various stages of gestation. The Cook Islands and New Zealand, for 
example, had both taken steps towards enactment prior to the Advisory Opinion. Both States 
were cognisant of the need to more effectively regulate their EEZs. It is fair to say that the 
Advisory Opinion significantly advanced international jurisprudence through its finding that 
States have a due diligence obligation to enact laws, make regulations and take administrative 
measures to secure compliance with the LOSC by persons under their jurisdiction. The direct 
obligations identified by the Chamber in turn provided goals and objectives that States could 
seek to implement through regulation in order to secure compliance with the LOSC outside 
sovereign territory.

The key obligations identified by the Chamber are the precautionary approach, best envi-
ronmental practice and EIA. These obligations received particular attention because they are 
norms of international law with broad application. EIA clearly forms part of customary law, 
while the precautionary approach, if not there, must be on the very cusp of such status. Although 
best environmental practices per se has yet to be elevated to similar customary status, the broad 
application of this obligation across a variety of international agreements signals a general con-
currence as to its application in environmental regulation. Furthermore, these obligations are 
central to regulating the use of new technologies in the exploration and development of marine 
areas over which little scientific information exists. They do not require regulators to prevent 
exploration and development in the face of uncertain information. Rather, they require regu-
lators to ensure that any potential impacts which might arise due to uncertain information do 
not result in serious or irreversible damage. This requires the collection of adequate baseline 
data on existing environments prior to commencing exploration or development to ensure that 
any potential environmental changes arising out of uncertainty are able to be monitored and 
controlled before they result in a significant adverse effect.

Regulatory initiatives for seabed mining following the Advisory Opinion commenced with 
the preparation of the Regional Framework. Citing the Advisory Opinion, the Regional Frame-
work recognises that States undertaking seabed mining must satisfy the due diligence obligation, 
the precautionary principle, best environmental practice and EIA. Emphasis is placed on the 
limited extent of knowledge available in respect of the deep sea environment and the potential 
effects of seabed mining. It recommends that this uncertainty should be addressed through 
a precautionary approach and the collection of environmental baseline data. The Regional 
Framework has significantly influenced legislation and regulation since it was promulgated in 
2012. Despite the enactment of pre-existing legislation the Cook Islands has developed policy 
that pledges compliance with international law, including the precautionary approach and best 
environmental practice. Presumably this will be reflected in regulations under consideration at 
the time of writing. Fiji’s Seabed Mineral Degree makes similar provision. However, the Decree 
only applies to the Area, and more general legislation applying to Fiji’s EEZ is neither com-
prehensive nor integrated. Tonga Seabed Minerals Act 2014 and Tuvalu Seabed Minerals Act 
2014 are the more comprehensive beneficiaries of the Regional Framework. These enactments:  
(a) exercise jurisdiction over the EEZ, continental shelf and Area; (b) require decisions-makers 
to act consistently with the LOSC; and (c) include provision for all three key obligations (i.e. 
precautionary approach, best environmental practice and EIA).

Despite progress made by Pacific Island States in developing seabed mining regulation, it is in 
New Zealand where the most significant seabed mining proposals have been advanced since the 
release of the Advisory Opinion.242 This is likely due to the fact that New Zealand is a developed 
State, with stable government and strong regulatory and technical infrastructure. The Regional 
Framework signals in this respect that, even with the promulgation of appropriate regulation, 
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administrative and technical capacity will remain significant impediments to the exploration 
and development of seabed minerals within the Pacific Islands.243 New Zealand, in contrast to 
Pacific Island States, has steered away from a sectoral focus on one industry and instead seeks to 
regulate the effects of all forms of exploration and development within its EEZ. The EEZ Act’s 
purpose is sustainable management and considerable emphasis is placed on robust EIA and pub-
lic participation. The precautionary approach is given effect through the Act’s information prin-
ciples, which require decision-makers to favour caution and environmental protection where 
the information is uncertain or inadequate. If favouring caution and environmental protection 
means that an exploration or development proposal is likely to be declined the decision-maker 
must first consider whether an adaptive management approach would allow the activity to be 
undertaken. The Supreme Court found in the King Salmon decision that the degree to which 
adaptive management can diminish risk and uncertainty is governed by: (a) good baseline infor-
mation about the receiving environment; (b) effective monitoring of adverse effect indicators; 
(c) clear thresholds that trigger remedial action; and (d) the ability to remedy any adverse effects 
that do occur before they become irreversible.

The EEZ Act’s precautionary approach and application of adaptive management have been 
key factors in decisions to decline the first two seabed mining proposals to fall to be considered 
under the Act. The Trans-Tasman Resources and Chatham Rock Phosphate decisions involved lengthy 
public hearings and many volumes of expert evidence. Notwithstanding the significant numbers 
of experts that were brought to bear in both sets of proceedings, the applicants were found to 
have failed to provide good baseline information about the receiving environment. The adaptive 
management approaches proposed in both cases were over-reliant on modeling of the receiving 
environment. They were not supported by a level of baseline information necessary to enable 
the monitoring of effects against clear thresholds, let alone ensure that any potential effects were 
not irreversible. It is a salutary lesson that, despite considerable investment in both seabed mining 
applications, neither applicant was able to establish a sufficiently robust baseline environment. It 
is perhaps not that surprising, however, given the fact that academic literature, the Chamber, the 
Regional Framework and State regulators have all stressed the lack of scientific information which 
presently exists concerning these marine environments. While some within the seabed mining 
industry might chastise the precautionary approach as too restrictive, the only other option in 
the face of incomplete information is to take a “suck it and see” approach. It would be a brave 
government who exposed itself (or those within its jurisdiction) to liability for damage to the 
marine environment or existing interests resulting from a failure to heed the Chamber’s opinion.
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Will all great Neptune’s ocean wash this blood 
Clean from my hand? No; this my hand will rather 
The multitudinous seas incarnadine, 
Making the green one red. 

Macbeth Act 2, scene 2, 54–60 

Introduction 

There is an increasing tendency amongst modern law of the sea jurists to embrace new 
environmental principles as if these alone might provide a panacea or silver bullet for 
managing human interaction with the ocean.  This legal writing is normally descriptive and 
treats modern environmental law as either an end point or a launch pad for advancing 
ideas as to how positive law might be improved.  It is my view that, while descriptive 
approaches to the law of the sea and environmental law are worthy, it is necessary to 
understand the historical and jurisprudential backbone of positive law.  Irrespective of 
whether a jurist is considering questions of common law, civil law, or international law, 
descriptive law only ever makes sense when it is interpreted against the background of its 
founding ideas.  This is especially important where jurists set about considering questions 
of law concerning the sea.  We are a terrestrial species and need to take care that our 
juridical treatment of the ocean is not artificially influenced by our earthly experience of 
the world.  Much of the world’s human population is located in the coastal environment.  
However, for the most part, our experience is limited to the ocean’s shallows.  It is only 
with the assistance of technology that we can venture further afield and investigate what 
lies beneath.  Herein lies a neat metaphor for the difference between legal description and 
the foundations of descriptive law which reside in history and legal philosophy.  For 
centuries we have used the surface of the ocean for exploration, trade and fishing.  We 
have produced increasingly sophisticated charts describing navigational routes, seascape 
bathymetry, and the migratory paths of commercial fishing species.  However, our 
scientific knowledge of sub-surface marine environments remains poor and uncertain.  A 
descriptive application of modern laws of the marine environment, absent an appreciation 
of the historical and philosophical foundations of those laws, is akin to grounding decisions 
as to how we use the sea solely on navigational, bathymetric and fishing charts.  Just as 
decisions concerning resource use rely on sound scientific knowledge of the receiving 
environment, making sense of descriptive law relies on a sound understanding of the 
normative values that positive law is intended to achieve. 

The central contentions of this chapter are that sustainability is the overarching normative 
goal for the use and development of the marine environment, and that sustainable 
management of the sea forms its own body of jurisprudence.  Sustainability is formulated 
as the principles of sustainable development under international law and sustainable 
management under New Zealand legislation.  The superiority of these legal principles 
makes all other environmental principles and descriptive laws subsidiary to their 
achievement.  This is not simply because international law (albeit in a soft form) and New 
Zealand law prescribe this to be the case.  It is because sustainability is ultimately the 
modern child of legal theory and doctrine conceived in antiquity and reformulated during 
the renaissance in the service of human reason and social wellbeing.  This chapter sets 
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out the grounds for my contention that sustainable management of the sea is a 
continuation of those ideas.  My argument is set out under four principal sections (i.e. ii. 
to v.).  Section ii. addresses how tension between maritime and coastal States in the mid-
twentieth century lead to a recognition that coastal States should have greater territorial 
control over the use and protection of coastal resources.  Section iii. discusses how 
codification of the common heritage of mankind, and protection of the marine environment 
under the 1982 United Nations Convention on the Law of the Sea (LOSC), laid the seeds 
for eventual consensus amongst the international community that sustainable 
development should be the principal normative goal for resource use and development.  
Section iv. establishes the connection between the principle of sustainable development 
and New Zealand’s enactment of sustainable management as the overarching goal for 
use and development of the sea.  It goes on to outline how sustainable management is 
applied within the territorial sea, Exclusive Economic Zone (EEZ), and continental shelf of 
New Zealand.  Section v. discusses the seventeenth-century natural law foundations of 
the law of the sea and how they ultimately shaped the common heritage and marine 
environment protection principles under the LOSC.  This is followed by a theoretical 
discussion in support of my contention that sustainable management of the sea is a 
coherent body of jurisprudence. 

Freedom-of-the-seas and coastal State jurisdiction 

Beyond the safety of the shore, a vast and uncontrollable ocean, infinite in expanse and 
teeming with life, lurks deep within our psyche.  In the seventeenth century, Shakespeare 
sought to invoke an image of sin so unimaginable that all the water in the sea could not 
cleanse Macbeth’s hands.  Instead, the blood on them would stain the ocean red.  It is 
unlikely Shakespeare seriously entertained the idea that human activities could imprint 
themselves upon the sea.  After all, there were large tracts of the ocean remaining 
unchartered and lands undiscovered (at least by renaissance Europe).  Hugo Grotius’ 
Mare Liberum (The Free Sea)1 was published only a few years after Shakespeare wrote 
his famous play.2  Grotius’ freedom-of-the-seas doctrine, predicated on a natural law 
conception of property, sought to limit national rights and jurisdiction to a narrow strip of 
sea surrounding a nation’s coastline, generally recognised as 3 nautical miles (nm) in 
width,3 with the remainder being free to all and belonging to none.4  And yet, read against 
a contemporary setting, Macbeth’s lament conveys a foreboding prescience of things to 
come. 

                                                           
1  Grotius H., The Free Sea: Edited and with an Introduction by David Armitage (Liberty Fund, Indianapolis, 2004). 
2  It is thought Macbeth was written sometime between 1606 and 1607.  See Encyclopaedia Britannica 

<https://www.britannica.com/topic/Macbeth-by-Shakespeare> accessed 27 September 2017.   The Free Sea was 
published by Elzevier in the spring of 1609.  See Grotius H., The Free Sea, above n 1, at xi. 

3  Harris, D., Cases and Materials on International Law (4th ed., Sweet and Maxwell, London 1991) 353. Harris notes 
that by the turn of the twentieth century there was arguably a general rule that the territorial sea was the distance 
from the shore that a cannon could fire, which was three nautical miles in width (the “cannon shot” rule); and 
Arruda, H., ‘The Extension of the United States Territorial Sea: Reasons and Effects’, (1989) 4 Connecticut 
Journal of International Law 697 to 727, at 699 to 701.  Arruda states at 699 that a dissertation by Cornelius Van 
Bynkershoek, titled Dominion of the Sea, is “both the origin of the cannon-shot doctrine and ‘the direct progenitor 
of the three-mile rule’.” 

4  The United Nations Convention on the Law of the Sea (A historical perspective).  Prepared by the Division for 
Ocean Affairs and the Law of the Sea, Office of Legal Affairs, United Nations.  
<http://www.un.org/depts/los/convention_agreements/convention_historical_perspective.htm#Historical 
Perspective> accessed 2 October 2017. 
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Judge Oda wrote that, prior to World War II, “[f]ew ever doubted that the traditional concept 
of freedom of the high seas would also apply to the exploitation of ocean resources.”5  
However, by the mid-twentieth century, the freedom-of-the-seas doctrine faced increasing 
pressure from technological change and accelerated use of the marine environment.6  The 
discovery of oil and minerals on the continental shelf,7 maritime pollution of coastal areas,8 
and the ability of foreign fishing fleets to access lucrative fish stocks in coastal waters9 
signalled that Hardin’s “tragedy of the commons”10 transcended terrestrial resources.11  
Domestic measures intended to regulate resources beyond 3nm were undermined by 
foreign-flagged vessels.  Conservation of fishing stocks, for example, would only serve to 
incentivise increased fishing effort by foreign fleets.12  Coastal States responded 
unilaterally extending the breadth of their jurisdiction over territorial seas, exclusive 
offshore fishing zones, research and pollution control.13  Claims to seabed resources met 
little protest, probably because maritime States had little realistic prospect of exploiting 
seabed resources without the cooperation of the coastal State.  However, claims 
purporting to change the status of the high seas attracted strong protests from maritime 
States, who perceived such steps as derogating from their interest in the freedom of 

                                                           
5  Oda, S., ‘Sharing of Ocean Resources – Unresolved Issues in the Law of the Sea’, (1981) 3 Journal of 

International & Comparative Law 1 to 14, at 4. 
6  The United Nations Convention on the Law of the Sea (A historical perspective), above n 4. 
7  Oda, S., ‘Sharing of Ocean Resources’, above n 5, at 4 to 5. 
8  Joyner, C. & Martell E., ‘Looking Back to See Ahead: UNCLOS III and Lessons for Global Commons Law’, (1996) 

27 Ocean Development & International Law 73 to 95, at 75.  Joyner and Martell note that: 
“The traditional view of Grotius held that the resources of the seas were inexhaustible. The oceans would remain 
forever free of being polluted in wholesale fashion since human activities could affect the seas to a limited degree. 
This view held that the seas were so vast and so fluent, with such extraordinary remedial capabilities, that they 
could be used safely as a toilet for the world’s wastes. Today, this view seems hopelessly naive. Again, the issue 
of marine pollution is inextricably linked with technological advances. Between 1964 and 1974, for example, the 
world commercial deadweight shipping tonnage doubled from 150 million tons to more than 308 million tons.’ With 
increased maritime traffic came increased marine pollution.” 

9  Oda, S., ‘Sharing of Ocean Resources’, above n 5, at 6 to 7. 
10  Hardin, G., ‘The Tragedy of the Commons’, (1968) Vol. 162, Issue 3859 Science 1243 to 1248.  Popularised by 

Hardin, the tragedy of the commons is where a group of individual users of a shared resource behave contrary to 
the common good of all users by depleting or spoiling the resource through self-interest. 

11  Ball, S., ‘The Old Grey Mare, National Enclosure of the Oceans’, (1996) 27 Ocean Development and International 
Law, 97 to 124, at 98; and Joyner, C., & Martell E.  ‘Looking Back to See Ahead: ‘Looking Back to See Ahead’, 
above n 8, at 74 to 75; 

12  Ball, S., ‘The Old Grey Mare, above n 11, at 98. 
13  Ball, S., ‘The Old Grey Mare’, above n 11, at 97; and Prows, P., ‘Tough Love: The Dramatic Birth and Looming 

Demise of UNCLOS Property Law (and What Is to Be Done about It)’, (2007) 42 Texas International Law Journal 
241 to 309, at 253.  Prows observes that “William Wertenbaker, reporting at large for The New Yorker in 1983, 
described the incongruous legal state of affairs for offshore rights between World War II and the adoption of 
UNCLOS: 
[M]ore than ninety countries, including the United States, claimed control over fishing as far as two hundred 
nautical miles from their shores. Canada and the Soviet Union have regarded much of the Arctic as special areas 
subject to their jurisdiction. Canada, citing the risk of pollution, which has been seen as a growing threat by most 
countries, enacted a law that could, for instance, deny oil tankers the right of innocent passage .... While some 
countries came to the conference claiming rights only to fish or other resources, a number claimed total 
sovereignty over waters out to twelve, fifty, a hundred, or even two hundred miles offshore. Indonesia, the 
Philippines, Fiji, and other island nations claimed their interisland waters as their archipelagic waters. Three-mile 
sovereignty, traditional in European maritime law, is now claimed by less than half the number of countries that 
claimed it thirty years ago - twenty-one as opposed to forty-five; and while the number of countries in the world has 
more than doubled, those claiming twelve miles or more has risen from three to a hundred and seven. Fourteen 
countries assert that their borders and territorial waters extend two hundred miles out to sea. By 1978, only three 
countries made no territorial or economic claim whatever beyond three miles ....” 
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navigation and fishing.14  Nevertheless, freedom of the seas would prove to be only one 
aspect of a larger “Law of the Sea.”15 

The Truman Proclamation of 1945, which laid claim to the “the subsoil and sea bed of the 
continental shelf beneath the high seas but contiguous to the coasts of the United 
States,”16 is generally regarded as the catalyst for coastal State claims to jurisdiction over 
natural resources beyond the territorial sea.17  The lesser known Fisheries Proclamation,18 
issued at the same time, similarly asserted jurisdiction to regulate fishing beyond the 
traditional 3nm territorial sea.19  Schofield observes that “[o]nce sown, the seeds of 
extended maritime jurisdiction, covering the living and non-living resources of both the 
seabed and water column swiftly came to germination.”20  A number of Latin American 
States followed the United States by asserting sovereignty over the seabed and water 
column up to 200nm from their coastlines.21  These claims prompted diplomatic protests 
from the United States, as a maritime State.  However, the Truman Proclamation was 
cited as precedent for the claims, and consensus grew that the international law of the 
sea concerning maritime jurisdictional rights and obligations required clarification and 
codification.22 

Coastal States asserting extended jurisdiction were far from unanimous in their claims.  
Lack of consensus as to the extent of jurisdictional boundaries created uncertainty as to 
the extent of the free sea, and became a source of instability between coastal and 
maritime States.23  The First United Nations Law of the Sea Conference in 195824 
(UNCLOS I) sought to avert potential conflict by reconciling competing interests and 
codifying them under a single law of the sea.25  Four conventions emerged from UNCLOS 
I, including: the Convention on the Territorial Sea and Contiguous Zone; the Convention 
                                                           
14  Nelson, L., ‘The Patrimonial Sea’, (1973) Vol. 22 International and Comparative Law Quarterly 668 to 686, at 672. 
15  Smith, G., ‘Apostrophe to a Troubled Ocean’, (1972) 5 Indiana Legal Forum 257 to 299, at 273.  Smith observed 

that “[t]here is considerably more at stake than the mere right to travel on or about the oceans. Cognizant of the 
fact that the ocean and the land beneath (seabed) was indeed a source of wealth, the nations of the world were … 
faced with the problem of devising some method for determining various and sometimes conflicting claims to rights 
in the resources of the ocean.” 

16  Proclamation No. 2667, Policy of the United States with Respect to the Natural Resources of the Subsoil and Sea 
Bed of the Continental Shelf, 28 September 1945 (Truman Proclamation). 

17  Clingan, T., ‘Emerging Law of the Sea: The Economic Zone Dilemma’, (1977) 14 San Diego Law Review 530 to 
547, at 533 to 534; and Schofield, C., ‘Parting the Waves: Claims to Maritime Jurisdiction and the Division of 
Ocean Space’, (2012) 1:1 Penn State Journal of Law & International Affairs 40 to 58, at 42.  Schofield writes that 
the Truman Proclamation “was explicitly resource-oriented, highlighting the ‘long range world-wide need for new 
sources of petroleum and other minerals’ and their probable presence beneath ‘many parts’ of the continental shelf 
off the coasts of the United States, together with the technological developments to make their recovery 
practicable, either at the time or in the near future.” 

18  Proclamation No. 2668, Policy of the United States with Respect to Coastal Fisheries in Certain Areas of the High 
Seas, 28 September 1945 (Fisheries Proclamation). 

19  Prows, P., ‘Tough Love’, above n 13, at 252.  Prows states that the Fisheries Proclamation “had roots in concerns 
from the 1930s over Japan’s technologically sophisticated and aggressive distant water fishing operations 
(particularly for salmon and halibut) off the Pacific coasts of the United States and Canada.” 

20  Schofield, C., ‘Parting the Waves’, above n 17, at 43. 
21  Holland, H., ‘Juridical Status of the Continental Shelf’, (1952) 30 Texas Law Review 586 to 598, at 591 to 592; and 

Kunz, J.  ‘Continental Shelf and International Law: Confusion and Abuse’, (1956) Vol. 50 The American Journal of 
International Law 828 to 853, at 833 to 835. 

22  Ball, S., ‘The Old Grey Mare”, above n 11, at 111; Clingan, T., ‘Emerging Law of the Sea’, above n 17, at 534; and 
Schofield, C.  ‘Parting the Waves’, above n 17, at 43. 

23  Stevenson, J. & Oxman B., ‘The Future of The United Nations Convention’, (1994) Vol. 88 The American Journal 
of International Law 489 to 499, at 491 to 493. 

24  Geneva, 24 February to 27 April 1958. 
25  Dean, A., ‘The Second Geneva Conference on the Law of the Sea: The Fight for Freedom of the Seas’, (1960) 

Vol. 54 American Journal of International Law 751-789, at 770. 
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on the Continental Shelf; the Convention on the High Seas; and the Convention on Fishing 
and Conservation of the Living Resources of the High Sea (1958 Geneva Conventions).  
These conventions were primarily concerned with the territorial division of coastal space 
and resources, and preservation of freedom of sea. 

Maritime States sought the preservation of the traditional 3nm limit of the territorial sea.26  
They argued that an increase, of even 12nm, would adversely reduce the area of high 
seas in which their naval and merchant fleets could operate.27  However, most of the State 
Parties voted to reject the 3nm limit in favour of a greater distance, resulting in Art. 3.2 of 
the Territorial Sea Convention tacitly permitting an extension of 12nm.28  Although some 
participants at the time contended that the traditional limit had not changed under 
international law,29 Art. 3.2 clearly foreshadowed the final limit that would be later agreed 
during UNCLOS III.  Greater certainty was achieved in relation to recognising sovereign 
rights of coastal States to explore and exploit the natural resources of their continental 
shelves under Art. 2.1 of the Continental Shelf Convention.  This is likely because Art. 2.1 
satisfied the desire of coastal States to exploit the natural resources of the continental 
shelf, while preserving the freedom of the epicontinental sea.30  It is worth noting, that this 
approach neatly intersected with that taken under the Truman Proclamation, and, as such, 
the interests of the United States as both a coastal and maritime State.31  UNCLOS I was 
generally regarded as a success in terms of its contribution to the law of the sea and more 
generally the rule of international law.  The mere fact that State Parties had discussed the 
rules of international law was regarded by some as having contributed to customary law, 
irrespective of whether the conventions were ultimately ratified.32 

While the 1958 Geneva Conventions  represented a significant step forward in the 
codification of the law of the sea, their focus on coastal jurisdiction and maritime freedom 
favoured States with the means to benefit from existing maritime and new sovereign 
rights.33  This led one writer to lament that the rush to legitimise coastal sovereignty stood 
to substantially benefit countries, including New Zealand, which in terms of their economic 

                                                           
26  Dean, A., ‘The Geneva Conference on the Law of the Sea: What was Accomplished’, (1958) Vol. 52 American 

Journal of International Law 607 to 628, at 610. 
27  Dean, A., ‘The Geneva Conference on the Law of the Sea: What was Accomplished’, above n 26, at 611 to 612. 
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development hardly needed such advantage when compared to developing nations.34  
Land locked and developing States, not strongly represented during the Conference, 
would soon express concerns that the movement towards enclosure left them without 
access to the rich abundance of ocean resources.  These States would go on to seek a 
more equitable distribution of the ocean’s resources.  And yet, the rush to assert sovereign 
rights over ocean space and seabed resources, and counter claims for their equitable 
distribution, remained premised on an assumption (at least in some quarters) that the 
oceans resources were somehow inexhaustible.  Significantly, Boyle has observed, 
“protection of the marine environment had not been given much attention at the Geneva 
Conference on the Law of the Sea in 1958 and the Geneva Conventions had little to say 
on the subject”.35 

UNCLOS III and sustainable development 

UNCLOS III 

The Third United Nations Conference on the Law of the Sea 1973 to 198236 (UNCLOS III) 
was convened to resolve questions including the extent of coastal state jurisdiction and 
calls from developing States for an equitable distribution of ocean resources.37  UNCLOS 
I, as discussed, had failed to achieve a clear consensus on the breadth of the territorial 
sea.  Although the Second United Nations Conference on the Law of the Sea 196038 
(UNCLOS II) had been convened to focus on the territorial sea,39 it too had failed to 
resolve the extent of the territorial sea.  The failure of UNCLOS II was interpreted, at the 
time, as encouraging “a number of states to claim major areas of the high seas as ‘national 
waters,’ even though they assent to recognize the right of free navigation and innocent 
passage”.40  Indeed, the level of acceptance of the 1958 Geneva Conventions  was not 
particularly high, especially amongst newly independent developing States who had not 
been represented during UNCLOS I and interpreted the resulting provisions as favouring 
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developed States and limiting the rights of coastal States.  This was primarily reflected in 
the rapidly developing state practice of claiming Exclusive Fishery Zones.  While 
developed countries, such as the United Kingdom, Japan and New Zealand generally 
limited their claims to 12nm, African, Asian and Latin American States sought much more 
extensive offshore areas of between 50 and 400nm.41 

In addition, disquiet continued amongst coastal States concerning their lack of regulatory 
teeth necessary to implement and enforce environmental control over areas within 
national jurisdiction.  The period between the late 1960s and 1970s was marked by 
several prominent disasters for the coastal environment, including the wrecks of the 
tankers Torrey Canyon in 1967 and Amoco Cadiz in 1978.42  Boyle states that a dominant 
theme during UNCLOS III was the failure of traditional forms of jurisdiction to protect the 
interests of coastal States.43  The power of coastal States to regulate shipping and other 
activities off its coast was too limited, while the duty of flag States to adopt and enforce 
vessel-source pollution regulations was imperfectly defined and observed.  “But more 
important was the realization that it could not be conducive to the protection and 
preservation of the marine environment to continue with a legal regime based on the 
assumption that regulation of all sources of pollution was largely permissive. It left too 
much discretion to individual states to decide whether and how to control pollution.” 44  
However, for maritime States, a desire to forestall unilateral coastal State regulation would 
provide an equally important incentive to reach agreement on the protection of coastal 
interests and the marine environment.45 

It was within this setting that Malta’s Ambassador to the United Nations, Arvid Pardo, in a 
watershed moment for the law of the sea, proposed to the United Nations General 
Assembly (UNGA) in 1967 that the seabed be declared the “common heritage of 
mankind”.46  Payne contends that the term “common heritage of humankind” has more 
currency under contemporary international law.47  I concur that this phraseology is more 
appropriate, but note that the LOSC continues to make provision for the “common heritage 
of mankind”.48  If Grotius is considered the father of the law of the sea, Pardo can equally 
be considered the father of UNCLOS III and an influential contributor to the modern law 
of the sea.49  The Maltese Ambassador opposed the creep of national jurisdiction into the 
High Seas, and championed the peaceful use of its underlying seabed resources in the 
interests of humankind.  Pardo was concerned that a race between developed States to 
control seabed resources risked military confrontation and would exclude developing 
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States who lacked technological parity with the developed States.50  The Republic of 
Malta, a Southern European island country consisting of an archipelago in the 
Mediterranean Sea, had achieved its independence from the United Kingdom in 1964.  
Although Malta’s economy was comparatively developed, it had attained nationhood 
along with other less developed coastal States after the 1958 Geneva Conventions. 

Pardo was particularly concerned that developing States should equitably benefit from 
exploitation of seabed resources beyond national jurisdiction.51  He considered 
determination of the outer limits of the continental shelf was a prerequisite to the 
formulation of an area of common interest.52 He acknowledged that determination of 
continental shelf limits should not disappoint unchallenged claims, exercised to some 
degree on the ground, of exclusive authority up to, and occasionally beyond, 200nms from 
the coast53  A cornerstone of Pardo’s approach to the common heritage of mankind was 
his view that any legal framework employed to govern the marine environment (i.e. areas 
within jurisdiction and a common area) needed to address the problem of marine 
pollution.54  He was especially troubled by humankind’s acquisition of technology capable 
of adversely affecting the marine environment far beyond the source of impact.  Indeed, 
he viewed this as potentially the gravest threat to the marine environment.55  Pardo 
observed, with a note of Shakespearean tragedy, that technological advances, rapid 
industrialisation, and intense use of the ocean threatened to irreparably damage the ability 
of the sea to sustain life and usefully serve humankind’s activities.56 
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In essence, “Pardo proposed a consensus based framework that, at its heart, provided 
coastal States with extended, but limited, jurisdictions, while providing that the seabed 
and its resources beyond were to peaceably and sustainably benefit all as the ‘common 
heritage of mankind.’”57  The UNGA responded by adopting a resolution which sought to 
place a moratorium on deep seabed mining activities beyond national jurisdiction in 
December 1969.58  This was followed by a further resolution in December 1970 
proclaiming the seabed and ocean floor as part of the common heritage of mankind, and 
calling for preparations to be undertaken for UNCLOS III.59  Developed countries such as 
the United States had realised “that the newly independent developing countries refused 
to consider the question of ‘creeping jurisdiction’ in isolation from ocean resource issues.  
Consequently, the United States acceded to a comprehensive conference.” 60  The 
conference was conducted over nine years, and 11 negotiating sessions, between 1972 
and 1982.  It was more representative than UNCLOS I and II, with a much larger number 
of States in attendance.  The “Group of 77”, a coalition of 135 developing States, emerged 
as a powerful negotiating block as negotiations progressed under UNCLOS III.  
Developing States were acquiring greater significance in the United Nations, and the 
conference was an opportunity to reshape the balance of interests in the sea through a 
post-colonial legal regime.61 

The LOSC came into force as the codification of an agreement to resolve conflicts 
between maritime freedom, jurisdiction over resources and the protection and 
preservation of the marine environment.62  Tommy Koh, President of UNCLOS III and 
chair of the final sessions referred to the LOSC as a “Constitution for the Ocean.”63  The 
breadth of the sovereign territorial sea was confirmed as 12nm from the low water baseline 
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along the coast, while the right of innocent passage was preserved under Part II (Territorial 
Sea and Contiguous Zone).  Debates concerning the extent of coastal State fisheries were 
similarly reconciled through support for a more comprehensive offshore resource area 
called the EEZ, with coastal States holding sovereign rights and obligations up to 200nm 
from the territorial sea baseline under Part V (Exclusive Economic Zone).  It was agreed 
that the EEZ should have a relationship to the continental shelf, with coastal States able 
to claim up to an additional 60nm where the continental shelf extends beyond the EEZ 
under Part VI (Continental Shelf).  The common heritage of mankind principle promoted 
by Pardo found expression through a regime for the deep seabed to be administered by 
the International Seabed Authority under Part XI (The Area), and a regime creating duties 
for all States to protect and preserve the marine environment under Part XII (Protection 
and Preservation of the Marine Environment). 

Boyle observed that, a few years after opening for signature, the LOSC had established 
a threefold approach to protection and preservation of the marine environment.  First, it 
created a general duty to regulate sources of marine pollution.  Secondly, it redistributed 
and redefined the balance of prescriptive powers and duties, enhancing the powers of 
coastal States at the expense of flag States who had traditionally held primacy over 
regulation of shipping.  Thirdly, for the first time, it sought to control the content of State 
regulation over the marine environment by requiring that it should be no less effective than 
international rules, standards and recommended practices and procedures.64  Boyle 
considered that this mix of legislative powers and duties, combined with a mechanism for 
controlling their exercise, endowed the LOSC with “some of the characteristic features of 
a system of administrative law”.65 

It was similarly contended that Part XII, and associated provisions, were important to “the 
general development of international law because they comprise the first such attempt to 
develop a public international law framework in response to the deterioration of, and  
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threats to, the marine environment”.66  Environmental jurists hailed Part XII as the first 
attempt at a global response to the problem of marine pollution,67 and the first codification 
of the “soft law” principles on marine pollution as articulated in the Stockholm Declaration 
1972.68  Principle 7 of the Stockholm Declaration required States “to take all possible steps 
to prevent pollution of the seas”.69  This principle, unlike the other Stockholm principles, 
imposed an obligation on States to take action.  It is likely that the obligatory nature of 
Principle 7 arose out of a recognition that damage to the oceans causes harm to the 
common heritage of mankind or “the common international realm”,70 meaning there was 
a stronger international interest in providing more binding and more precise obligations to 
protect the oceans”.71  While some lamented the absence of express guidance on 
environmental obligations under the LOSC,72 others interpreted Part XII as a “blueprint” 
or “umbrella” for more locally responsive legislation and activities.73 

Ironically, Pardo was perhaps most scathing about the LOSC’s transfer of sovereign rights 
and obligations to coastal States over such vast areas of the of the ocean and seabed.  
He considered the allocation of half the marine area placed under national jurisdiction to 
only 10 coastal States as “grossly inequitable”, and the LOSC’s approach to resource 
management “seriously deficient” insofar as it assumed States were willing and capable 
of managing living resources within their jurisdiction.74  Pardo pessimistically envisaged a 
situation where “by the end of this century it is possible that much of what remains of the 
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high seas will be claimed by coastal States ...”75  However, he also considered that coastal 
States would ultimately discover through “bitter experience” that beneficial use of the 
marine environment would ultimately require regional if not global cooperation.  For Pardo, 
this required the formulation of a new basic principle of international law that would 
equitably accommodate exclusive and inclusive uses of the marine environment.76  It is 
unclear whether Pardo, at time of writing, was aware the United Nations had already 
established the Brundtland Commission to “… propose long-term environmental 
strategies for achieving sustainable development to the year 2000 and beyond”,77 or that 
this principle would profoundly affect the normative discourse of international 
environmental law in a manner comparable to the common heritage of mankind which he 
had championed two decades earlier. 

Sustainable development 

Although the architects of the LOSC are unlikely to have had sustainable development 
directly in mind, the LOSC did attempt for the first time to provide a global framework for 
the rational exploitation and conservation of the sea’s resources and the protection of the 
environment.78  To those ends, the LOSC Preamble records that the State Parties 
recognise “the desirability of establishing through this Convention … a legal order for the 
seas” which “will promote … the equitable and efficient utilization of their resources, the 
conservation of their living resources, and the study, protection and preservation of the 
marine environment”.79  In my view, as submitted to the Seabed Disputes Chamber 
(Chamber) of the International Tribunal for the Law of the Sea (ITLOS) in 2010, promoting 
equitable utilisation of resources while protecting and preserving the marine environment 
is consistent with the definition of sustainable development.80  A number of jurists concur 
that while the LOSC predates recognition of sustainable development by the international  
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community, sustainable development nevertheless animates the Convention’s regime.81  
Certain UNGA resolutions and reports add further support to interpreting the LOSC’s 
regime of development rights and environmental obligations as providing a legal 
framework for the implementation of sustainable development.82 

Sustainable development is by no means a new concept, as the need for environmental 
custodianship and balance can be found in the belief systems of ancient tribal cultures.  
Bosselmann states that the origins of sustainability are found in medieval European legal 
thought concerning the “commons”, whereby certain resources were placed under public 
governance to avert excessive private consumption.83  The term “sustainable” was first 
coined in relation to eighteenth and nineteenth-century forestry management,84 whereas 
the modern understanding of sustainability was led by the United Nations “as a result of 
growing environmental concerns within industrialized nations and an awareness that 
these challenges were not confined by national borders”.85  The Stockholm Conference 
1972 commenced the United Nation’s process whereby the principle of sustainable 
development would ultimately enter the lexicon of international law.  Although sustainable 
development was not discussed, “the link between environmental protection and 
economic development was clearly established in the Stockholm Declaration”.86  The 
Stockholm Conference was a conceptually defining moment for “sustainable 
development” because it: (a) identified the vital role of a healthy biosphere in sustaining 
life, enumerating principles for development and protection of the environment;87 and (b) 
created the United Nations Environment Programme to implement the conference’s 

                                                           
81  Freestone, D. & Phillips, FK., ‘Chapter 13: The United Nations Convention on the Law of the Sea (LOSC) and 

sustainable development jurisprudence’, in Segger, MC. & Weeramantry, C. (eds.) Sustainable Development 
Principles in the Decisions of International Courts and Tribunals (Routledge, London & New York 2017) 319 to 
338, at 338; Jaeckel, A. & Stephens, T., ‘Chapter 14: The interpretation of sustainable development principles in 
ITLOS’, in Segger, MC. & Weeramantry, C. (eds.) Sustainable Development Principles in the Decisions of 
International Courts and Tribunals (Routledge, London & New York 2017) 339 to 354, at 339; and McConnell, M. & 
Gold, E., ‘The Modern Law of the Sea”, above n 66, at 98.  McConnell and Gold contend that: 
“The concept of a ‘legal order,’ as set out in the Preamble, envisages a balance between conflicting interests. This 
balance is recognized implicitly in Part XII and other provisions which do not preclude introduction of some 
materials into the marine environment, exploitation of resources and a certain level of ecological change and risk. 
This is a practical illustration of the increasingly influential concept of ‘sustainable development.’” 

82  See for example, UNGA Report A/66/70/Add.1, 11 April 2011, Report of the Secretary-General, “Oceans and the 
law of the sea” - Topic of focus of the 12th meeting of the United Nations Open-ended Informal Consultative 
Process on Oceans and the Law Sea, <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N11/296/00/PDF/N1129600.pdf?OpenElement> accessed 21 March 2015.  The 
Report states at 12 (para [35]): 
“The Convention provides for a careful balance between the rights and obligations of States in the various 
maritime zones, including with respect to the various uses of the oceans and seas, the management and 
sustainable use of marine living resources, the protection and the preservation of the marine environment and the 
development and transfer of marine technology. It therefore sets forth the legal framework necessary for the 
sustainable development of the oceans and seas.”  [Emphasis added] 

83  Bosselmann, K., The Principle of Sustainability: Transforming Law and Governance (Ashgate Hampshire 2008) at 
13 to 14: and Bosselmann, K., ‘Chapter 3: Sustainability and the Law’, Salmon, P. & Grinlinton, D. (eds.) 
Environmental Law in New Zealand (Thomson Reuters, Wellington 2015) 73 to 103, at 75 to 76. 

84  Bosselmann, K., The Principle of Sustainability, above n 83 at 14 to 15; and Bosselmann, K., ‘Chapter 3: 
Sustainability and the Law’, above n 83 at 78 to 79. 

85  Gudmundsson, H. et al., ‘Chapter 2: Sustainable Development’, in Sustainable Transportation: Indicators, 
Frameworks, and Performance Management (Springer, Berlin Heidelberg 2016) 15 to 49, at 17. 

86  Barral, V., ‘Sustainable Development in International Law: Nature and Operation of an Evolutive Legal Norm’, 
(2012) 23 The European Journal of International Law, 377 to 400, at 379. 

87  Stockholm Declaration, above n 68.  For references to “development” and “protection” see Principles 13 and 14, 
and for references to ‘future generations” see Principles 1 and 2. 
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recommendations (i.e. in the Stockholm Action Plan).88 

The next significant milestone in the evolution of sustainable development was the 
UNGA’s establishment of the Brundtland Commission, chaired by Norwegian Prime 
Minister Gro Harlem Brundtland, to address concerns regarding the “accelerating 
deterioration of the human environment and natural resources and the consequences of 
that deterioration for economic and social development”.89  The Brundtland Commission’s 
report, Our Common Future90 (Brundtland Report), defined sustainable development as 
“development that meets the needs of the present without compromising the ability of 
future generations to meet their own needs”.91  This was the first official definition of 
sustainable development, and is “[t]he most generally accepted definition of sustainable 
development”.92  The Brundtland Report did not consider that avoiding the compromise of 
future needs and aspirations requires a cessation of economic growth.  Rather, it took the 
view that sustainable development requires recognition that economic growth risks 
environmental damage, and development decisions need to protect and nurture the 
environment to support growth over the long term.  The Brundtland Report asserts, for 
these reasons, that environmental protection is “inherent in the concept of sustainable 
development”.93  Sustainable development, therefore, involves equitably satisfying 
present and future development needs, while ensuring the environment is protected.  It 
provides, in this respect, “a ‘conceptual bridge’ between the right to social and economic 
development, and the need to protect the environment”.94 

Debate concerning equitable resource allocation and development rights, which occurred 
during UNCLOS III, was also present in early discourse concerning sustainability.  
Scientists, economists, and environmentalists from developed countries introduced the 
concept of sustainability.  They were motivated through recognition that population 
increase, combined with existing patterns of economic development, would quickly 
exceed the carrying capacity of the world’s resources and lead to environmental collapse.  
However, most developing countries were unwilling to accept internationally imposed 
limits on the exploitation of their sovereign resources.  They argued that developed 
countries had achieved their standard of living due to such exploitation, and it was 
unreasonable to seek to prevent developing countries from adopting the same patterns of 
economic development.95  The concept of sustainable development emerged to bridge 

                                                           
88  Gudmundsson, H. et al., ‘Chapter 2: Sustainable Development’, above n 85, at 18. 
89  UNGA Resolution A/RES/42/187, 11 December 1987, Report of the World Commission on Environment and 

Development, <http://www.un.org/documents/ga/res/42/ares42-187.htm> accessed 18 January 2018. 
90  UNGA Report A/42/427, Our Common Future, Report of the World Commission on Environment and 

Development, <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N87/184/67/IMG/N8718467.pdf?OpenElement> accessed 15 January 2018. 

91  Our Common Future, above n 90, at 54. 
92  Segger, MC., ‘Chapter 2:  Commitments to sustainable development through international law and policy’, in 

Segger, MC. & Weeramantry, C. (eds.) Sustainable Development Principles in the Decisions of International 
Courts and Tribunals (Routledge, London & New York 2017) 29 to 98, at 38. 

93  Our Common Future, above n 90, at 51. 
94  Segger, MC. & Weeramantry, C., ‘Chapter 1: Introduction’, in Segger, MC. & Weeramantry, C. (eds.) Sustainable 

Development Principles in the Decisions of International Courts and Tribunals (Routledge, London & New York 
2017) 1 to 26, at 5. 

95  Segger, MC., ‘Chapter 2:  Commitments to sustainable development through international law and policy’, above n 
92, at 33.  Segger notes that: 
“This was, essentially, a claim of inequity. In some United Nations General Assembly (UNGA) debates, it has been 
described as a ‘right to development’.” 
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the gap between these opposing “deadlocked views in developed and developing 
countries.”96  It is for this reason that the Brundtland Report’s use of the term “needs” 
(within the definition of sustainable development) placed special importance to the needs 
of the poor, which the report suggests should be accorded “overriding priority”.  To this 
extent, sustainable development “implies a concern for social equity” and can be said to 
seek to redress imbalances in resource allocation.97 

In 1992, in response to the Brundtland Report, the United Nations convened a global 
conference in Rio de Janeiro to inter alia “halt and reverse the effects of environmental 
degradation in the context of increased national and international efforts to promote 
sustainable and environmentally sound development in all countries”.98  The Rio 
Conference generated two documents, Agenda 21 and the Rio Declaration, which would 
play a principal role in shaping the concept of sustainable development moving forwards.99  
Agenda 21 establishes an action plan for sustainable development which promotes the 
carrying capacity of the Earth as an economic resource and the incorporation of 
environmental protection into the process of resource development.100  Chapter 17 of 
Agenda 21 acknowledges that UNCLOS III lays the foundation for the protection and 
sustainable development of marine and coastal resources.101  Judge Yankov observed 
that “it is hard to conceive of the development of modem law of the sea and the emerging 
international law of the environment in ocean related matters outside the close association 
and interplay between UNCLOS and Agenda 21”.102  The Rio Declaration, although non-
binding, recognised, for the first time, a set of legal principles for achieving sustainable 
development.  Continuing the Brundtland Report’s approach, Principle 3 states that “[t]he 
right to development must be fulfilled so as to equitably meet developmental and 
environmental needs of present and future generations”, while Principle 4 declares that 
“[i]n order to achieve sustainable development, environmental protection shall constitute 
an integral part of the development process and cannot be considered in isolation from it”.  
It has been noted that, from Stockholm and Rio, the concept of sustainability has retained 
                                                           
96  Segger, MC., ‘Chapter 2:  Commitments to sustainable development through international law and policy’, above n 

92, at 34. 
97  Makgill, R., ‘New Zealand’, in Martella, R. & Grosko, B. (eds.), International Environmental Law: The Practitioner’s 

Guide to the Laws of the Planet (American Bar Association, Chicago 2014) 909 to 932, at 910 (Chapter 1, at 46); 
and Our Common Future, above n 90, at 54.  The Brundtland Report goes on to state: 
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in access to resources and in the distribution of costs and benefits. Even the narrow notion of physical 
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98  UNGA Resolution A/RES/44/228, 22 December 1989, United Nations Conference on Environment and 
Development, <http://www.un.org/documents/ga/res/44/ares44-228.htm> accessed 19 January 2018. 

99  UNGA Report A/CONF.151/26 (Vol. I), 12 August 1992, Report of The United Nations Conference on Environment 
and Development, <http://www.un.org/documents/ga/conf151/aconf15126-1annex1.htm> accessed 19 January 
2018. 

100  Hafetz, J., ‘Fostering Protection of the Marine Environment and Economic Development: Article 121(3) of the Third 
Law of the Sea Convention’, (2000) 15 American University International Law Review, 583to 637, at 608. 

101  UNGA Report A/CONF.151/26 (Vol. II), 12 August 1992, Report of The United Nations Conference on 
Environment and Development, <http://www.un.org/documents/ga/conf151/aconf15126-2.htm> accessed 19 
January 2018.  Agenda 21 states at Chapter 17, para [17.1] that: 
“International law, as reflected in the provisions of the United Nations Convention on the Law of the Sea 1/, 2/ 
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102  Yankov, A., ‘The Law of the Sea Convention and Agenda 21: Marine Environmental Implications’, in Boyle, A. & 
Freestone, D. (eds.), International Law and Sustainable Development (Clarendon Press, Oxford 1999), 271 to 296, 
at 272. 
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two distinct components.  “The first concentrates on the protection of environmental quality 
...  The second focuses on development, representing a need to use nature for the dignity 
of the person and through the sovereign equality of states.”103 

Promotion of sustainable development is the overall objective for the integration of 
environment and development at all levels.  Agenda 21 calls on the United Nations to 
make institutional arrangements “to ensure and review the implementation of Agenda 21 
to achieve sustainable development in all countries”.104  Accordingly, the principal 
objective of Agenda 21, across the different chapters of the action plan, is commitment to 
the promotion and achievement of sustainable development.105  The Rio Declaration, 
likewise, enshrines sustainable development as the purpose of the rights and obligations 
set out under the Declaration’s principles for environmental protection and 
development.106  Sustainable development is the lodestar, and all other principles are 
subsidiary to its promotion and achievement.107  The centrality of sustainable development 
has become obfuscated to some extent as recent academic focus has fallen on concepts 
such as marine spatial planning (MSP).  Some literature, for example, has chosen to 
interpret direct environmental obligations such as integrated management, the 
precautionary approach and public participation as ancillary to MPS.108  This may correctly 
reflect policy and social-science discussions outside the framework of international 
environmental law.  However, it is clear from Agenda 21 and the Rio Declaration that 
integrated management, the precautionary approach and public participation are second-
tier legal principles for achieving sustainable development. MSP, on the other hand, is a 
tool for implementing those secondary principles to achieve sustainable development of 
the marine environment.  Maes and Douvere, architects of applied and theoretical MPS,109 
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Environmental Sustainability in International Jurisprudence’, (2006) 42 Stanford Journal of International Law, 1 to 
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104  UNGA Report A/CONF.151/26 (Vol. III), 12 August 1992, Report of The United Nations Conference on 
Environment and Development, <http://www.un.org/documents/ga/conf151/aconf15126-3.htm> accessed 20 
January 2018, at paras [38.7] and [38.8]. 

105  See, for example, Chapter 17 of Agenda 21, A/CONF.151/26 (Vol. II), above n 101, at paras [17.4], [17.5], [17.6], 
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106  Rio Declaration, A/CONF.151/26 (Vol. II), above n 101, Principles 1, 4, 5, 7 to 9, 12, 20 and 21, 22, 24 and 27. 
107  Barral, V., ‘Sustainable Development in International Law: Nature and Operation of an Evolutive Legal Norm’, 
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108  Scott, K., ‘The Evolution of Marine Spatial Planning in New Zealand: Past, Present and Possible Future’, (2016) 31 
The International Journal of Marine and Coastal Law, 652 to 689, at 653. 

109  Maes, F., Schrijvers, J., Van Lancker, V., Verfaillie, E., Degraer, S., Derous, S., De Wachter, B., Volckaert, A., 
Vanhulle, A., Vandenabeele, P., Cliquet, A., Douvere, F., Lambrecht, J. & Makgill, R., 2005. Towards a spatial 
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Analysis of the period 2000-2011 (Hilaire Ost, Belgium 2011). 
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make it clear in their literature that the role of MPS is to achieve sustainable use of 
ecosystems.110 

Since Rio, the principle of sustainable development has become the overarching goal 
within international agreements (binding and non-binding) and domestic legislation for 
promoting balance between social and economic growth and environmental development.  
It has become an established “principle of international law and may be gaining 
momentum toward general acceptance as a norm of customary international law”.111  This 
approach is lent support by Judge Weeramantry in his separate opinion issued in the 
Gabčíkovo-Nagymaros case.112  The decision of the International Court of Justice (ICJ), 
on the merits, is important for its confirmation that the obligation to reconcile economic 
development with environmental protection is properly expressed as sustainable 
development.113  The ICJ provided further support for this approach in the Pulp Mills 
case114 where, considering provision for development and protection of in two bilateral 
agreements concerning the Rio de la Plata, it determined that it is the balance between 
economic development and environmental protection that is the essence of sustainable 
development.115 

                                                           
110  Maes, F., ‘The international legal framework for marine spatial planning’, (2008) 32 Marine Policy 797 to 810; 

Douvere, F., Maes, F. Vanhulle., & Schrijvers J., ‘The role of marine spatial planning in sea use management: The 
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111  Gillroy, J. ‘Adjudication Norms, Dispute Settlement Regimes and International Tribunals: The Status of 
Environmental Sustainability in International Jurisprudence’, above n 103, at 13.  Also see Segger, MC., ‘Chapter 
2:  Commitments to sustainable development through international law and policy’, above n 92, at 59. 

112  Case Concerning Gabcíkovo-Nagymaros Project (Hungary/Slovakia), Separate Opinion of Vice President 
Weeramantry, I.C.J. Reports 1997, p. 7., at 92: 
“The concept of sustainable development is thus a principle accepted not merely by the developing countries, but 
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sustainable development to the forefront of international attention. In 1992, the Rio Conference made it a central 
feature of its Declaration, and it has been a focus of attention in all questions relating to development in the 
developing countries. The principle of sustainable development is thus a part of modern international law by 
reason not only of its inescapable logical necessity, but also by reason of its wide and general acceptance by the 
global community.” 

113  Case Concerning Gabcíkovo-Nagymaros Project (Hungary/Slovakia), Merits, I.C.J. Reports 1997, p. 7., at 78, 
paragraph [140]: 
“Through the ages, mankind has, for economic and other reasons, constantly interfered with nature. In the past, 
this was often done without consideration of the effects on the environment. Owing to new scientific insights and to 
a growing awareness of the risks for mankind –for present and future generations- new norms and standards have 
been developed, set forth in a great number of instruments during the last two decades. Such new norms have to 
be taken into consideration, and such new standards given proper weight, not only when States contemplate new 
activities but also when continuing activities begun in the past. This need to reconcile economic development with 
protection of the environment is aptly expressed in the concept of sustainable development.” [Emphasis added] 

114  Pulp Mills on the River Uruguay (Argentina v. Uruguay) Merits, Judgment, I.C.J. Reports 2010. 
115  Pulp Mills case, above n 114, at 53 to 54, paragraphs [175] and [177]: 

“The Court considers that the attainment of optimum and rational utilization requires a balance between the 
Parties’ rights and needs to use the river for economic and commercial activities on the one hand, and the 
obligation to protect it from any damage to the environment that may be caused by such activities, on the other…  
… Consequently, it is the opinion of the Court that Article 27 embodies this interconnectedness between equitable 
and reasonable utilization of a shared resource and the balance between economic development and 
environmental protection that is the essence of sustainable development.”  [Emphasis added] 
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The Seabed Mining Advisory Opinion (Advisory Opinion),116 of the Chamber, has, in turn, 
been hailed as “[u]ndoubtedly the most significant law of the sea case contributing to 
sustainable development”.117  The Chamber’s opinion can be interpreted as implicitly 
reinforcing the principle of sustainable development, building on the ICJ’s interpretation of 
due diligence in the Pulp Mills case, and, for endorsing second-tier principles necessary 
for achieving sustainable development.118  Although sustainable development is not 
expressly referenced, it is possible to view the Advisory Opinion as both supporting 
sustainable development at a general level and in terms of emerging normative aspects 
of the concept.119  Indeed, counsel put this view to the Chamber during the Advisory 
Opinion proceedings.120  Furthermore, this interpretation is consistent with reading the 
direct obligations including the precautionary approach, environmental impact 
assessment, and best environmental practice as ancillary to the general obligation of due 
diligence (see Chapter 6).121 

Sustainable management of the marine environment 

Sustainable management in New Zealand 

Sustainable management is New Zealand’s unique re-interpretation of sustainable 
development as enshrined under the Brundtland Report.  It embodies an approach to the 
environment that reflects a complex mixture of ideas concerning the free-market, property 
rights, indigenous rights, integrated management and the role of science in determining 
effects-based thresholds for development.  It is solely concerned with enabling people to 
provide for their economic wellbeing, while avoiding, remedying, or mitigating the adverse 
effects of their activities on the environment.  Sustainable management discourages 
prescriptive forms of regulation and allocation in favour of scientific endeavour.  It is a 
neoliberal version of sustainable development unencumbered by requirements for social 
equity or the need to redress imbalances in resource allocation.  It does require “sustaining 
the potential of natural resources (excluding minerals) to meet the reasonably foreseeable 
needs of future generations”.122  However, this is a requirement for inter-generational 
environmental equity, rather than intra-generational social equity. 

The concept of sustainable management was conceived during a period of 
comprehensive economic reform which commenced after the election of the Labour 
Government in 1984.  New Zealand had been an early pioneer of the welfare state 
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guaranteeing “cradle-to-the-grave” protection against economic uncertainty.  Prior to 
1984, New Zealand had a centralised system of government and strongly protected and 
regulated economy.123  While it had the fifth highest gross domestic product amongst 
OECD countries during the 1950s and 1960s, its terms of trade severely declined after 
Britain negotiated entry into the European Economic Community, and, by 1984 New 
Zealand faced the prospect of economic crisis with high debt, financial deficit and growing 
unemployment.124  Economic reform entailed the rapid implementation of neoliberal 
economic theory including liberalisation of markets, corporatisation or privatisation of state 
activities and reduction of state intervention in the private sector.125  This was followed by 
public sector reform in areas such as education, health and the environment, which was 
focused on deregulation, efficiency, decentralisation and accountability.126  Environmental 
reform, consistent with the prevailing neoliberal ideology, demanded wholesale 
rationalisation of local government127 and legislation concerning planning and resource 
use128 in order to streamline decision-making. 

New Zealand’s environmental reforms coincided with the release of the Brundtland 
Report.129  Labour was returned to government for a second term in 1987, and, signalling 
the importance of environmental reform, Deputy Prime Minister, Sir Geoffrey Palmer,130 
was appointed Minister for the Environment.  The Ministry for the Environment (MfE) was  
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128  Makgill, R., ‘New Zealand’, above n 97, at 911 (Chapter 1, at 47).  “To those ends it repealed or modified 59 
statutes and modified 50 regulations”. 

129  Palmer, G., Environment: The International Challenge (Victoria University Press, Wellington 1995), at 149. 
130  Palmer was knighted in 1991, a year after the National Government regained power. 

258



 

charged with responsibility for responding to the Brundtland Report and leading the 
process of Resource Management Law Reform (RMLR) (see Chapter 1).131 A Lincoln 
University study (Lincoln study), concerning New Zealand’s response to the Brundtland 
Report, observed that an inter-departmental RMLR working group set up to report on 
sustainability was essentially split into two factions representing “ecological” and 
“economic” approaches to sustainability, and that “MfE’s moves to get sustainable 
development on the policy agenda were undermined by strong opposition from the 
Treasury and the Ministry of Commerce”.132 Literature certainly corroborates the view that 
Treasury,133 having adopted a neoliberal economic policy, exerted a high level of influence 
on public sector reform during this time.134

The division of views as to the purpose of RMLR has been described as a contest between 
the Treasury and non-Treasury world view.  The later generally sought to balance 
individual rights and public welfare, minimise conflicts between users, and protect 
environmental quality and ecosystem values.  Treasury, on the other hand, sought to 
leave decisions about allocation to the market-place, and reduce the role of the proposed 
Act to one of regulating the negative externalities that flow from resource use.135 The 
Labour Government sought public feedback on its RMLR proposals in 1988, stating the 
purpose of the proposed Act should “include reference to the notion of sustainable 
development” and that “[t]his law reform is dealing with resource management laws whose 
primary function is to limit the adverse spillover effects of people’s activities, and to 
allocate Crown resources”.136 The Government’s document signalled, firstly, that the 
proponents of sustainable development, at this juncture, had won an initial skirmish.  
However, there was no overriding principle under the proposed Act’s purpose, and 
sustainable development was accorded no priority amidst a list of ecological, economic, 
social and cultural considerations.  Second, it made it clear from an early stage that the 
focus of resource management under the proposed legislation would be on limiting 

                                                           

“The principal government department responsible for the general management, protection, and preservation of 
the environment is the Ministry of Environment (MfE). The department was established under the Environment Act 
in 1986. Its current responsibilities include administration of the RMA, EEZ Act, HSNO Act, Climate Change 
Response Act, and Environmental Protection Authority Act 2011 (EPA Act). MfE’s primary function is to advise the 
environment minister on all aspects of environmental administration, including such things as policy, significant 
impacts of proposals, and ways to ensure effective public participation in decision making. Additionally, it provides 
the government, its departments, and other public authorities with advice on numerous matters such as the effect 
of other legislation and procedures for environmental impact assessments. To fulfill its consultative role, it obtains 
information and conducts and supervises research. Another aspect of the ministry’s work consists of the provision 
and distribution of information and services to stimulate environmental policies like effective public participation in 
planning. Furthermore, it has primary responsibility for ongoing reforms and amendments to the RMA, and other 
environmental legislation. It also has powers to prepare national policy statements (NPS), recommend preparation 
of national environmental standards (NES), and direct local authorities to carry our reviews of their environmental 
planning documents that have been prepared under the RMA.”

132 McChesney, I., The Brundtland Report and sustainable development in New Zealand (Lincoln University, 
Canterbury 1991), at 25, 
<https://researcharchive.lincoln.ac.nz/bitstream/handle/10182/1352/crm_ip_25.pdf?sequence=1> accessed 15 
January 2018.

133 The New Zealand Treasury is the department charged with advising the government on economic and financial 
policy, improving economic performance and managing financial resources.

134 Aberbach, J. & Christensen, T., ‘Radical Reform in New Zealand’, above n 124, at 406 to 410.
135 Upton, S., ‘The Stace Hammond Grace Lecture: Purpose and Principle in the Resource Management Act’, (1995) 

3 Waikato Law Review, 17 to 55, at 29.
136 People, environment, and decision making: the Government’s proposals for Resource Management Law Reform 

[1988] NZRMLawRef 20, at 18 and 19.
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adverse effects (or negative externalities).  Third, it signalled Government intended at this 
time that the proposed Act should make provision for resource allocation. 

Public submissions on the document strongly supported setting out the principles of the 
proposed Act and a clear indication of the priority to be accorded to them.  The non-
Treasury view also urged the Government to reconsider its decision not to accord priority 
to any one principle, and to carefully consider the role of sustainable development which 
already included ecological, economic, social and cultural considerations.  Treasury was 
sceptical of this view arguing that “all values needed to be weighed against one another 
– something one suspects they believed could only sensibly occur in the market place and 
would certainly not be achieved by according priority to sustainable development”.137  
Treasury’s position during the RMLR process has been succinctly described as, contrary 
to MfE, one of determination “to resist any presumption in favour of environmental control” 
and opposition “to the notion that economic activity should be constrained in order to 
promote sustainable development. Treasury argued that such a presumption was 
inconsistent with economic efficiency, and that the protection of the environment should 
take its place alongside other objectives and should be given no special status.”138  MfE 
was able, however, with Palmer as Minister, to resist framing environmental law reform in 
entirely economic terms and keep sustainable development at least conceptually on the 
table.  The contest between legislating for a single purpose centred around the principle 
of sustainable development, or a list of values where environmental protection had no 
distinct significance, was ultimately “resolved by subsuming all values within the concept 
of sustainable management”.139 

The Labour Government introduced the Resource Management Bill (RMB) to Parliament 
in late 1989.  The Lincoln study observed that the sustainable management purpose of 
the RMB was one visible sign of the impact of the Brundtland Report, and that sustainable 
management “clearly encompasses some of the concerns expressed in the Brundtland 
Report”.140  The explanatory note to the RMB 1989 stated the central concept of the Bill: 
“sustainable management encompasses themes of use, development and protection”, 
and “allow[s] the needs of the present generation to be met without compromising the 
ability of future generations to meet their own needs”.141  Clause 4(1) provided the purpose 
of the Bill was to promote sustainable management.  Sustainable management defined 
under cl 4(2) as “managing the use, development, and protection of natural and physical 
resources” in a way “which enables people to meet their needs now without compromising  

  

                                                           
137  Upton, S., ‘Purpose and Principle in the Resource Management Act’, above n 135, at 31 and 32. 
138  Memon, A. & Gleeson, B., ‘Towards a New Planning Paradigm? Reflections on New Zealand’s Resource 

Management Act’, (1995) 22 Environment and Planning B: Planning and Design, 109 to 124, at 116. 
139  Upton, S., ‘Purpose and Principle in the Resource Management Act’, above n 135, at 32. 
140  McChesney, I., The Brundtland Report and sustainable development in New Zealand, above n 132, at 22 and 23. 
141  RMB 1989, explanatory note at i. 
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the ability of future generations to meet their own needs”.142  Looking back, Palmer 
contended that the key concept was sustainable development,143 presumably insofar as 
it underlay the philosophy of sustainable management.  This view is supported by the 
priority given to the needs of future generations ahead of a list of value-based 
considerations.  However, the RMB was introduced late in Labour’s second term in office 
and attracted a large number of submissions, many of which were heard.  This meant the 
Select Committee, responsible for considering submissions, was only able to report back 
to the House of Representatives two months before the general election in 1990.144 

The Bill remained on hold before the House pending the outcome of the election.  The 
Labour government was defeated, and National returned to office after 6 years in 
opposition.  The new Minister for the Environment, the Hon. Simon Upton, while 
supporting the general thrust of RMLR, appointed a group of experts to review the Bill 
(Review Group).  The Review Group formed the view that sustainable management 
should remain the cornerstone of the RMB but was not attracted to the broad concept of 
sustainable development or its goals of addressing social inequity and wealth distribution. 
Instead, the Review Group recommended that the focus of the Bill should be shifted more 
strongly towards controlling the adverse effects of activities on the environment.145  The 
Review Group was concerned that cl 4 offered no clear guidance on the relative weight or 
priority given to the list of matters to be considered.  It viewed cl 4 as seeking to balance 
socio-economic and biophysical matters, and that the biophysical characteristics of 
resources should rather serve as a constraint on resource use.  Upton considered that 
“[t]his preference for measurable, biophysical bottom lines was the Review Group’s most 
significant contribution …”.146 

Reflecting on his work with the Review Group, Upton stated that the shared view was that 
those responsible for adverse environmental effects should be required to mitigate them.  
This effects-based approach, viewed through an economic lens, made internalisation of 
externalities the logical approach to resource management.  Prescriptive planning and 
control of activities was abandoned in favour of internalising adverse environmental 
effects.  Upton further revealed that “[o]ur view … moved inexorably in the direction of the 
Treasury’s market-driven world in which the Government’s proper statutory concern was 
                                                           
142  RMB 1989, cl 4 Purpose: 

(1) The purpose of this Act is to promote the sustainable management of natural and physical resources. 
(2) In this Act, “sustainable management” means managing the use, development, and protection of natural and 

physical resources in a way, or at a rate, which enables people to meet their needs now without compromising 
the ability of future generations to meet their own needs, and includes the following considerations: 

(a) The efficient management of natural and physical resources: 
(b) The maintenance and enhancement of the life-supporting capacity of the environment: 
(c) The use, development, or protection of natural and physical resources in a way which provides for the social, 

economic, and cultural needs and opportunities of the present and future inhabitants of a community: 
(d) Where the environment is modified by human action, the adverse effects of irreversible change are fully 

recognised and avoided or mitigated to the extent practicable: 
(e) The use, development, or protection of renewable natural and physical resources so that their ability to yield 

long term benefits is not endangered: 
(f) The use or development of non-renewable natural and physical resources in a way that sees an orderly and 

practical transition to adequate substitutes including renewable resources: 
(g) The exercise of kaitiakitanga which includes an ethic of stewardship. 

143  Palmer, G., Environment: The International Challenge, above n 129, at 165. 
144  Palmer, G., Environment: The International Challenge, above n 129, at 160. 
145  Palmer, G., Environment: The International Challenge, above n 129, at 167. 
146  Upton, S., ‘Purpose and Principle in the Resource Management Act’, above n 135, at 35. 
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with the externalities of market outcomes and, to minimise the dead weight costs of 
regulation, seeking to create incentives to internalise those externalities wherever 
possible.”147  In his speech during the third reading of the RMB 1991, Upton sought to 
distinguish his version of sustainable management from that of his predecessor.  Palmer’s 
Bill, to Upton’s mind, while implying a focus on environmental effects retained too many 
opportunities for the old command and control approach to planning and resource use.  
Upton’s revised Bill, on the other hand, sought a more liberal market-oriented approach 
where people were at liberty to make their own decisions provided, they could avoid, 
remedy or mitigate the externalities of their activities.  To those ends Upton declared that 
the Bill sought to set out a framework for establishing a “biophysical bottom line” beyond 
which people where free to act.148 

The Resource Management Act 1991 (RMA) passed into legislation under the new 
National Government in mid-1991.149  Section 5(1) provides that the purpose of the Act 
“is to promote the sustainable management of natural and physical resources”.  
Sustainable management is defined under s 5(2) as “managing the use, development, 
and protection of natural and physical resources” in a way that “enables people and 
communities to provide for their social, economic, and cultural wellbeing while -”: (a) 
sustaining the potential of resources to meet the reasonably foreseeable needs of future 
generations; (b) “[s]afeguarding the life-supporting capacity of air, water, soil, and 
ecosystems”, and (c) “[a]voiding, remedying, or mitigating any adverse effects of activities  

  

                                                           
147  Upton, S., ‘Purpose and Principle in the Resource Management Act’, above n 135, at 37. 
148  Upton, S., ‘Purpose and Principle in the Resource Management Act’, above n 135, at 24 to 26; and Hansard 

Debates (July 1991) 51b NZPD, Resource Management Bill Third Reading, 3018 to 3020.  Upton explained during 
the third reading of the RMA Bill that: 
“… When the Bill came back to the House before the election it still had a strong flavour of that about it, despite 
the consolidation that had been achieved. 
Sustainable management still included ‘the use, development, or protection of natural and physical resources in a 
way which provides for the social, economic, and cultural needs and opportunities of people and communities’. 
The problem with such a prescription is that it requires the kind of directive and controlling approach to economic 
and social activity that must inevitably focus on trade-offs reached in a judicative euphoria. Many still feel 
comfortable with that approach, usually on the grounds that their view of needs and opportunities will win out on 
the day. In truth, it is an approach to resource use that is fraught with uncertainties for developers and 
environmentalists alike. 
In adopting the present formulation of Clause 4 the Government has moved to underscore the shift in focus from 
planning for activities to regulating their effects of which I have spoken. We run a much more liberal market 
economy these days. Economic and social outcomes are in the hands of citizens to a much greater extent than 
they have previously been. The Government’s focus is now on externalities - the effects of those activities on the 
receiving environment - and those effects have too often been ignored. 
Clause 4 enables people and communities to provide for their social, economic, and cultural well-being. 
Significantly, it is not for those exercising powers under the Bill to promote, to control, or to direct. With respect to 
human activities it is a much more passive formulation. People are assumed to know best what it is that they are 
after in pursuing their well-being. Rather, those who exercise powers under the legislation are referred to a 
purpose clause that is about sustaining, safeguarding, avoiding, remedying, and mitigating the effects of activities 
on the environment. It is not a question of trading off those responsibilities against the pursuit of well-being. Well-
being is mentioned because the Bill is, of course, about the effects of human agency on the environment. The Bill 
would be quite unnecessary if there were no human activity. 
The Bill provides us with a framework to establish objectives with a biophysical bottom line that must not be 
compromised. Provided that those objectives are met, what people get up to is their affair …” 

149  The RMA was enacted on 22 July 1991 and came into force on 1 October 1991. 
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on the environment”.150  In contrast to the balance of the RMA, which has seen significant 
amendment by successive governments, the s 5 purpose has remained unchanged since 
enactment.  Despite this, there has been significant debate concerning the meaning of 
sustainable management and how it should inform decision-making as the overarching 
purpose of the RMA.151  Not satisfied with relying on Parliamentary Hansard, the Minister, 
took the unusual step of challenging interpretations of sustainable management that 
asserted it retained socio-economic characteristics which permitted allocation and 
redistribution in planning and decision-making under the Act.152  Although concerns were 
raised that the Minister had crossed the line between the executive and judicial arms of 
state, Upton’s contributions did serve to enliven and inform the debate.  Palmer, a law 
professor and lawyer, took a more measured stance in discussing the divergent views of 
various academics.  Nevertheless, he agreed that an environmental bottom line approach 
in respect of development was consistent with the broad policy aims of both political 
parties.153  The Supreme Court, nearly two decades later, in the seminal King Salmon 
decision concerning s 5 jurisprudence and a proposed aquaculture development (i.e. 
fisheries cultivation as distinct from harvesting natural populations)154 in the coastal 
environment, went some way to endorsing the environmental bottom line approach finding 
“environmental protection is a core element of sustainable management, so that a policy 
of preventing the adverse effects of development on particular areas is consistent with 
sustainable management”.155 

                                                           
150  RMA, s 5 Purpose: 

(1) The purpose of this Act is to promote the sustainable management of natural and physical resources. 
(2) In this Act, sustainable management means managing the use, development, and protection of natural and 

physical resources in a way, or at a rate, which enables people and communities to provide for their social, 
economic, and cultural wellbeing and for their health and safety while— 

(a) Sustaining the potential of natural and physical resources (excluding minerals) to meet the reasonably 
foreseeable needs of future generations; and 

(b) Safeguarding the life-supporting capacity of air, water, soil, and ecosystems; and 
(c) Avoiding, remedying, or mitigating any adverse effects of activities on the environment. 

151  Environmental Defence Soc Inc v The New Zealand King Salmon Co Ltd [2014] NZSC 38, (2014) 17 ELRNZ 442 
(SC), at 458, paragraph [38]: 
“Two different approaches to s 5 have been identified in the early jurisprudence under the RMA, the first described 
as the ‘environmental bottom line’ approach and the second as the ‘overall judgment’ approach.” 

152  See for example, Grundy, K. ‘In search of a logic: s 5 of the Resource Management Act’, (1995) New Zealand Law 
Journal, 40 to 44; Upton, S. ‘re Section 5 of the Resource Management Act’, (1995) New Zealand Law Journal, 
124 to 125; and Grundy, K. ‘Still searching for a logic: A reply to the Minister for the Environment’, 1995 or 1996 
New Zealand Law Journal, 125 to 126. 

153  Palmer, G., Environment: The International Challenge, above n 129, at 171 to 173. 
154  Aquaculture (fisheries cultivation) is regulated by the RMA. whereas harvesting of natural fishery populations is 

regulated through the quota management system under the Fisheries Act 1996.  The key difference between the 
RMA and Fisheries Act is discussed under the next subheading iv.(b) ‘Sustainable management of the territorial 
sea under the RMA 1991’.  For a detailed discussion of aquaculture under the RMA see Rennie, H., ‘New Zealand 
mariculture: Unfairly challenged’, below 173 ; and Rennie, H., ‘Marine (Aquaculture) Space Allocation: Assessing 
Transitional Challenges to Local Economies in New Zealand’ (2010) 25 Local Economy 190 to 207. 

155  New Zealand King Salmon, above n 151, at 454, paragraph [24(d)]: 
“… the use of the word “protection” in the phrase “use, development and protection of natural and physical 
resources” and the use of the word “avoiding” in subpara (c) indicate that s 5(2) contemplates that particular 
environments may need to be protected from the adverse effects of activities in order to implement the policy of 
sustainable management; that is, sustainable management of natural and physical resources involves protection 
of the environment as well as its use and development. The definition indicates that environmental protection is a 
core element of sustainable management, so that a policy of preventing the adverse effects of development on 
particular areas is consistent with sustainable management. This accords with what was said in the explanatory 
note when the Resource Management Bill was introduced: 
The central concept of sustainable management in this Bill encompasses the themes of use, development and 
protection.” 
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Sustainable management of the territorial sea under the RMA 1991 

The RMA is the principal overarching statute for managing all natural and physical 
resources156 in New Zealand.  Its jurisdiction encompasses the use of land, air and water 
including all those resources located between “the line of mean high water springs” and 
“the outer limits of” New Zealand’s 12nm “territorial sea” (coastal marine area).157   
Enacted before the Rio Earth Summit, as discussed above, successive governments drew 
on the Brundtland Report’s treatment of sustainable development to shape the purpose 
of the RMA.  The fact that the RMA introduced sustainability into domestic legislation 
facilitated New Zealand’s swift agreement to Agenda 21 and the Rio Declaration, and 
subsequent ratification of the Convention on Biological Diversity, the Framework 
Convention on Climate Change Convention, and the LOSC.158  Palmer and Upton both 
had half an eye on the historical implications of enacting the RMA following its passage.  
Palmer contended that the internationalist flavour of the RMA meant the eyes of the world 
were on New Zealand and that it “must not drop the ball”.159  Upton considered that the 
attitudes and values that coalesced behind the RMA included a realisation “that the 
environment was not a dispensable and infinitely absorptive sump for the unwanted and 
unintended consequences of resource use”, and “[t]he RMA was undoubtedly ahead of 
its time in institutionalising this way of thinking”.160  Literature does indeed suggest that 
the early enactment of the RMA has at the very least served as a model for comparative 
analysis,161 and, in some cases, influenced environmental reform in other jurisdictions.162   

  

                                                           
156  RMA, 2(1) Interpretation: 

“Natural and physical resources includes land, water, air, soil, minerals, and energy, all forms of plants and 
animals (whether native to New Zealand or introduced), and all structures …” 

157  RMA, s 2(1) Interpretation: 
“coastal marine area means [the foreshore, seabed, and coastal water, and the air space above the water]— 
(a) Of which the seaward boundary is the outer limits of the territorial sea: 
(b) Of which the landward boundary is the line of mean high water springs …” 

158  The Convention on Biological Diversity 1992 (ratified 1993), the Framework Convention on Climate Change 1992 
(ratified 1993), and the LOSC (ratified 1996).  The Agenda 21 action plan and Rio declaration are non-binding 
instruments of environmental policy and soft law, whereas the three Conventions and require New Zealand to take 
necessary and appropriate measures to implement their obligation.  In New Zealand the RMA 1991, Biosecurity 
Act 1993, Fisheries Act 1996, Local Government Act 2002 and EEZ Act 2012 are generally considered to be 
consistent (where relevant) with the Rio declaration’s principles and the three Conventions’ respective obligations. 

159  Palmer, G., Environment: The International Challenge, above n 129, at 171.  Palmer considered at 147 that: 
“If New Zealand cannot make sustainability work, the chances of less favourably placed countries achieving it are 
even slimmer.  New Zealand is a relatively ‘clean and green’ country, with a small population and low level of 
industrialisation.  So in a sense New Zealand is the canary in the mine.  If the canary dies, sustainable 
development as a practical international normative standard will not flourish.” 

160  Upton, S., ‘Purpose and Principle in the Resource Management Act’, above n 135, at 35. 
161  See for example, Furuseth, O. & Cocklin, C., ‘An Institutional Framework for Sustainable Resource Management: 

The New Zealand Model’, above n 127; Haward, M., ‘Institutional design and policy making ‘down under’: 
developments in Australian and New Zealand coastal management’, (1995) 26 Ocean & Coastal Management, 87 
to 117; Bührs, T. & Christoff, P., ‘Greening the Antipodes? Environmental policy and politics in Australia and New 
Zealand’, (2006) 41 Australian Journal of Political Science, 225 to 240; and Dollery, B. & Ors., ‘Alternatives to 
Amalgamation in Australian Local Government: Lessons from the New Zealand Experience’, (2007) 6 Sustaining 
Regions, 50 to 69. 

162  See for example, Pinkerton, E., ‘Co-management efforts as social movements Alternatives’, (1993) 19 Waterloo, 
33 to 38; and Spiller, M., ‘New Zealand’s Resource Management Act: An Australian perspective’, (2003) 40 
Australian Planner, 100 to 101. 
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The RMA attracted considerable international attention and helped establish New 
Zealand’s reputation as a world leader in environmental policy,163 which belies its 
comparatively small population and geographical distance from other countries. 

New Zealand, through the enactment of the RMA, arguably became the first coastal State 
to pass legislation requiring integrated coastal management of its coastal areas out to the 
12nm boundary of its territorial sea (see Chapter 2).164  It is important to note, however, 
that the regime excludes the allocation of minerals and hydrocarbons (i.e. gas and oil) and 
all fishing activities (including protection of areas from fishing activities).  The RMA does 
regulate the effects of mining activities and the development of facilities and infrastructure 
associated with fishing,165 but, consistent with the neoliberal heart of sustainable 
management, it does not deliberately set out to allocate mineral, hydrocarbon or fishery 
resources.  The effects of fishing on fish stocks, and non-target species by-catch, is 
instead provided for through the quota management system (QMS) under the Fisheries 
Act 1996 (Fisheries Act).  Annual catch limits are set for every fish stock under the QMS.  
By controlling the amount of fish taken from each stock, the QMS is intended to achieve 
the “sustainable utilisation” purpose of the Fisheries Act within the territorial sea and 
EEZ.166  The Court of Appeal has held that “quota are undoubtedly a species of property 
and a valuable one at that” reflecting the allocative function of that Act.  However, “the 
rights inherent in that property are not absolute”167 due to their statutory origin.  They might 
be considered, as in the case of certain statutory use-rights, a hybrid form of right that 
confers both statutory and property rights to a public resource (see Chapter 3).168 

Rennie169 observed, closer to the time, that it was not possible to integrate coastal 
planning and fisheries management under one statute because the Fisheries Act’s focus 

                                                           
163  Bührs, T. & Christoff, P., ‘Greening the Antipodes? Environmental policy and politics in Australia and New 

Zealand’, above n 161, at 230.  Bührs and Christoff state that: 
“The Resource Management Act 1991, which was shaped largely under the fourth Labour government but 
adopted by the successor National government, introduced an integrated legal framework for environmental 
decision making at regional and local government levels, based on the principle of sustainable management of 
natural resources. These new institutions, especially the Resource Management Act and the Office of the 
Parliamentary Commissioner, attracted considerable international attention, have been the subject of several 
instances of emulation, and have established New Zealand’s reputation as a world leader in environmental policy 
(Bührs 2003; Bührs and Bartlett 1993).” 

164  Makgill, R. & Rennie, H., ‘A Model for Integrated Coastal Management Legislation: A Principled Analysis of New 
Zealand’s Resource Management Act 1991’, (2012) 27 The International Journal of Marine and Coastal Law, 135 
to 165, at 137 (Chapter 2, at 73). 

165  Makgill, R. & Rennie, H., ‘A Model for Integrated Coastal Management Legislation’, above n 164, at 143 and 144 
(Chapter 2, at 79 to 80). 

166  Fisheries Act, s 8 Purpose: 
(2) In this Act— 
Ensuring sustainability means— 
(a) Maintaining the potential of fisheries resources to meet the reasonably foreseeable needs of future 
generations; and 
(b) Avoiding, remedying, or mitigating any adverse effects of fishing on the aquatic environment: 
Utilisation means conserving, using, enhancing, and developing fisheries resources to enable people to provide for 
their social, economic, and cultural wellbeing. 

167  New Zealand Fishing Industry Association (Inc) v Minister of Fisheries, CA82/97, 83/97, 96/97 at 16 (CA). 
168  Makgill, R., ‘Public property and private use rights: Exclusive occupation of the coastal marine area of New 

Zealand’ in Bosselmann, K. & Tava, V., (eds.), Water and Sustainability: New Zealand Centre for Environmental 
Law Monograph Series: Volume 3 (NZCEL, Auckland 2011) at 104 to 108 (Chapter 3, at 131 to 135). 

169  Assoc. Prof. Dr. Hamish Rennie, a scientist and marine planner, was charged with developing policy on the 
interface between the RMA and fisheries legislation as an analyst for the Department of Conservation from 1990 to 
1992. 
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on property rights and allocation was at odds with the new RMA’s effects-based regime.170

As opposed to preventing integration, the High Court has found that the two statutes 
establish “parallel” and “complementary” regimes for the “management of fishing and the 
effects of fishing”.171 The primacy of the Fisheries Act in fisheries allocation “does not 
prevent regional councils from exercising functions to control, when necessary, other 
effects or externalities of fishing activity on the environment as defined by the RMA”.172

Rennie notes that effects based planning under the RMA does not focus on activities, but 
on the environmental effects of activities.  Every activity in the marine environment 
(excluding the harvesting of natural fish populations) requires some form of “biophysical 
environmental impact assessment [under the RMA].  In contrast to the previous regime, 
the costs for these are borne by the person wishing to carry out the activity.”173 The distinct 
functions of the Fisheries Act and the RMA emphasise why sustainable management 
represents a departure from sustainable development.  Sustainable development, as 
discussed, includes concern for social equity and resource allocation.  Sustainable 
management under the RMA does not seek to regulate social equity.  It does not seek to 
redistribute wealth, and it does not seek to allocate property rights in natural resources 
(see Chapters 1 and 2).174 Rather, “it is intended to provide the ‘environment’ or conditions 
in which people can provide for their wellbeing”.175

In simple terms the RMA is intended to enable activities which promote people’s wellbeing
while creating an obligation to address the adverse effects of those activities on the 
environment.  There is a presumption that land use is permitted unless such use is 
restricted, based on environmental effects, by a planning rule promulgated under the 
Act.176 The presumption in favour of use is reversed between mean high-water springs 
and the outer limit of the territorial sea (i.e. coastal marine area), and uses of the marine 
environment are restricted unless permitted under an RMA plan.177 In earlier publications 
I characterised the more restrictive approach to activities and uses in the coastal marine 
environment as a reversal of the enabling principle of terrestrial activities (see Chapters 1 
and 2).178 Although this was intended to convey the more restrictive nature of marine 
environment regulation under the RMA, in hindsight, it might be read as conflating the 
relative degree of regulatory liberalisation that exists between the terrestrial and marine 
environment with enabling the purpose of the Act.  This would be a mistaken 

                                                           
170 Rennie, H., ‘The Coastal Environment’ in Memon, A. & Perkins, H. (eds.) Environmental Planning in New Zealand

(Dunmore Press, Palmerston North 1993) 150 to 168, at 160.
171 Attorney-General v Trustees of the Motiti Rohe Moana Trust [2017] NZHC 1429 (HC), at paragraph [12].
172 Motiti Rohe Moana Trust decision, above n 171, at paragraph [13].
173 Rennie, H., ‘New Zealand mariculture: Unfairly challenged’, in Vanderzwaag, D. & Chan, G. (eds.) in Aquaculture 

Law and Policy: Towards Principled Access and Operations (Routledge, London & New York 2007) 504 to 523, at 
512.

175 Marlborough Ridge Ltd v Marlborough District Council [1998] NZRMA 73 (EC), at 86.  The Environment Court 
found that:
“We question whether it is the role of this Court to make judgements about social, economic or cultural wellbeing 
(as opposed to creating circumstances which enable that wellbeing to be created by people and communities) ... 
Our role as we perceive it under s5 is to enable people to provide for that wellbeing. In other words, the scheme is 
to provide the ‘environment’ or conditions in which people can provide for their wellbeing.”

176 RMA, s 9.
177 RMA, s 12.
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178  Makgill, R., ‘New Zealand’, above n 97, at 917 (Chapter 1, at 53); and Makgill, R. & Rennie, H., ‘A Model for 
Integrated Coastal Management Legislation’, above n 164, at 145 (Chapter 2, at 81). 

174  Makgill, R., ‘New Zealand’, above n 97, at 910 to 911 (Chapter 1, at 46 to 47); and Makgill, R. & Rennie, H., ‘A
 Model for Integrated Coastal Management Legislation’, above n 164, at 144 and 145 (Chapter 2, at 80 to 81). 



 

 

interpretation, as the approach to regulation of the terrestrial and marine environment 
under the RMA does not change the enabling purpose of the Act.  Irrespective of whether 
there is a presumption in favour of use or not, the RMA sets out a framework for enabling 
people’s wellbeing, provided they are able to internalise (avoid, remedy or mitigate) the 
negative externalities (i.e. adverse effects) of a proposed activity or use on the 
environment.  In keeping with the Supreme Court’s King Salmon decision, environmental 
protection is a core element of sustainable management, as is preventing the adverse 
effects of development. 

The presumption in favour of land use and against use of the marine environment is 
informed by property rights theory.  Terrestrial land is generally assumed to be capable of 
being held in private ownership.  The marine environment, on the other hand, 
internationally and domestically, has been considered common property.  At the time the 
RMA was passed, it was assumed that the marine environment was public domain 
administered by the Crown.  The Crown in turn held the marine environment in a form of 
trust for the benefit of the general public (see Chapters 2 and 3).179  Consequently, if one 
member of the public wishes to acquire space or carry out activities that would affect other 
members of the public, they are not able to do so unless the rules in a plan allow them, or 
they obtain a “resource consent” (i.e. permit or licence) to undertake the use or activity.180  
The RMA takes an effects-based approach to planning.  Effects-based plans use 
performance standards and assessment criteria to determine whether the effects of 
proposed development are appropriate.  As a rule of thumb, if an applicant can show that 
the adverse effects of a proposed activity will be no more than minor, they will invariably 
be granted consent to undertake the proposed use or activity. The clear incentive of the 
effects-based planning regime is to encourage people to internalise the cost of addressing 
the effects of their activity by investing in technology, designs or procedures that will 
reduce adverse environmental effects to an acceptable level.  This incentive is 
strengthened by the public participation provisions of the RMA.  The public property nature 
of the coastal environment means that government and private sector proposals for 
activities within the territorial sea will attract public notification, submissions, hearing and 
the right to appeal any decision at first instance to the Environment Court and beyond (see 
Chapter 2).181  Generally applicants will try to make a proposal as environmentally 
acceptable as possible to reduce public opposition to a proposal and potential appeals. 

The RMA sets out a hierarchy of planning instruments for the marine environment for 
implementation of integrated coastal management.182  Central government establishes 
national coastal policy through the New Zealand Coastal Policy Statement (NZCPS).183  
The NZCPS sets out national guidelines that all authorities with powers and duties under 
the RMA should observe when making decisions about planning or coastal development 
                                                           
179  Makgill, R. & Rennie, H., ‘A Model for Integrated Coastal Management Legislation’, above n 164, at 150 to 151 

(Chapter 2, at 86 to 87); and Makgill, R., ‘Public property and private use rights: Exclusive occupation of the 
coastal marine area of New Zealand’, above n 43, at 87 to 108 (Chapter 3, at 114 to 135). 

180  Makgill, R., ‘New Zealand’, above n 97, at 917, and Makgill, R. and Rennie, H., ‘A Model for Integrated Coastal 
Management Legislation’, above n 164, at 145 (Chapter 2, at 81). 

181  Makgill, R. & Rennie, H., ‘A Model for Integrated Coastal Management Legislation’, above n 164, at 152 to 153 
(Chapter 2, at 88 to 89). 

182  Makgill, R. & Rennie, H., ‘A Model for Integrated Coastal Management Legislation’, above n 164, at 154 to 156 
(Chapter 2, at 90 to 92). 

183  RMA, ss 56, 57 and 58. 
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and resource use.184  It addresses a range of issues, including national priorities for 
coastal protection and development, consideration of climate change, clarification of 
various aspects of Crown land management, controls over private development projects 
and the implementation of obligations under international treaties and conventions.185  
Regional councils must prepare regional policy statements (RPS) that identify a region’s 
resource management issues.  The RPS must give effect to the NZCP186 and include 
objectives, policies and methods for achieving the integrated management of the region’s 
natural and physical resources.187  Regional councils must also prepare regional coastal 
plans (RCP) to assist them carry out their functions in respect of the coastal marine area 
(i.e. territorial sea) under the Act.188  RCPs must give effect to the NCPS and RPS,189 and 
state objectives for the region, policies for implementing the objectives, and rules for 
implementing polices.190 Activities and uses within the coastal marine environment require 
resource consent unless otherwise permitted by a rule in a RCP.  Regional councils are, 
accordingly, required when making a rule to have regard to the actual or potential effects 
of an activity on the environment, and, in particular, any adverse effect.191  An application 
for resource consent in the coastal marine area (i.e. coastal permit) must be accompanied 
by an assessment of environmental effects (i.e. environmental impact assessment). In 
considering whether to grant or decline any application, the council must have regard to 
the relevant provisions of the NZCPS, RPS or RCP and any actual or potential effects on 
the environment of allowing the activity.  Any decision to grant of decline a consent must 
be exercised to achieve sustainable management purpose of the RMA (see Chapter 2).192 

New Zealand’s sustainable management jurisprudence under the RMA has evolved 
against the backdrop of an extensive territorial sea (16.3 million ha).  That has meant key 
judicial findings on sustainable management have often concerned activities and uses 
proposed within the marine environment.  The two most noteworthy judgements are the 
Supreme Court’s related findings in the King Salmon decision and Sustain Our Sounds 
decision.193  The King Salmon decision, regarded as the leading authority on sustainable 
management, affirms “environmental protection is a core element of sustainable 
management”.194  The Supreme Court found, in this respect, that it was consistent with 
the purpose of the Act for the NZCPS, and lower order planning documents, to establish  
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Gazette on 4 November 2010 and took effect on 3 December 2010. 
185  RMA s 58. 
186  RMA ss 62(3). 
187  RMA, ss 59 and 62. 
188  RMA, s 63. 
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190  RMA, s 67(1). 
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192  Makgill, R. & Rennie, H., ‘A Model for Integrated Coastal Management Legislation’, above n 164, at 154 to 156 

(Chapter 2, at 90 to 92). 
193  Sustain Our Sounds Inc v New Zealand King Salmon Company Ltd [2014] NZSC 40, (2014) 17 ELRNZ 520 (SC). 
194  New Zealand King Salmon, above n 151, at 454, paragraph [24(d)]. 
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environmental bottom lines for protection of the marine environment.195  Implementation 
of environmental bottom lines for the marine environment under the RMA is consistent 
with the primacy afforded to protection and preservation under Part XII of the LOSC.  
Effects-based management is particularly suited to the marine environment, in this 
respect, because it seeks to control the effects of activities and uses, as opposed to the 
activities and uses themselves.  Effects-based assessments place scientific information 
concerning the receiving environment and potential impacts at the heart of the decision-
making process.  Any application for a marine permit must be supported by information 
on the measures that will be taken to avoid, remedy or mitigate any adverse effects on 
the receiving environment.  If a coastal permit is granted, those measures will form the 
basis of the permit’s biophysical conditions.  Monitoring and reporting requirements will 
also be included under the permit’s conditions to ensure compliance with those 
biophysical conditions.196 

The Supreme Court’s Sustain Our Sounds decision197 (also concerning the King Salmon 
aquaculture proposal) is the leading authority on the application of the precautionary 
approach under the RMA.  The legislation does not expressly provide for the precautionary 
approach.  Instead, it is normal practice for subsidiary planning documents to require a 
precautionary approach where information concerning potential adverse effects is 
uncertain.  The implementation of the precautionary approach to achieve sustainable 
management under the RMA is consistent with international law, insofar as the 
precautionary approach is a second-tier principle (or direct obligation) intended to support 
the primary goal of sustainable development.198  In the Sustain Our Sounds decision the 
NZCPS and RCP both required a precautionary approach to managing activities in the 
coastal environment where the effects of those activities were uncertain, but potentially 
significantly adverse.  The Supreme Court was asked to consider whether adaptive 
management was consistent with the planning documents’ requirement for a 
precautionary approach.199  The Court held that this question turned on the extent to which 

                                                           
195  New Zealand King Salmon, above n 151, at 487 to 488, paragraphs [152] and 153]: 

“[152] … Those objectives and policies [in the NZCPS] reflect considered choices that have been made on a 
variety of topics. As their wording indicates, particular policies leave those who must give effect to them greater or 
lesser flexibility or scope for choice. Given that environmental protection is an element of the concept of 
sustainable management, we consider that the Minister was fully entitled to require in the NZCPS that particular 
parts of the coastal environment be protected from the adverse effects of development … 
[153] … The NZCPS requires a “whole of region” approach and recognises that, because the proportion of the 
coastal marine area under formal protection is small, management under the RMA is an important means by which 
the natural resources of the coastal marine area can be protected. The policies give effect to the protective 
element of sustainable management.” [Emphasis added] 

196  Rennie, H., ‘The Coastal Environment’, above n 170, at 161.  Rennie describes effects-based management of the 
marine environment in the following terms: 
“Outcome-oriented, effects-based planning differs from input-oriented, issue-based planning very simply and quite 
markedly.  For instance, to protect a rare bryozoan bed on the sea floor from having detritus deposited on it, an 
issue-based plan might say, ‘No salmon farms in this area’.  This provides great certainty to a developer, but may 
also unnecessarily prohibit compatible uses.  An effects-based plan might instead say, ‘No deposition on the 
seafloor is to occur within this area’.  This enables, for example, a marine farmer to use the area for salmon 
farming.  All that would be required would be a technique to prevent debris from falling from the farm to the sea-
bed.  As the basis of the Resource Management Act 1991, this is a much more preferable approach to coastal 
planning.  It requires more effort to identify what effects are and are not permitted and to monitor those effects …” 
[Emphasis added] 

197  Sustain Our Sounds Inc v New Zealand King Salmon Company Ltd [2014] NZSC 40, (2014) 17 ELRNZ 520 (SC). 
198  The relationship between sustainable development and second-tier principles or obligations under international 

law is discussed under subheading iii.(b) ‘Sustainable development’. 
199  Sustain Our Sounds Inc, above n 193, at paragraph [129]. 
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an adaptive management plan diminished risk.200 This is because the precautionary 
approach as a principle of public law is concerned with managing risk in the face of 
uncertain science concerning complex ecosystems. Adaptive management, in turn, 
facilitates risk management whereby an activity can be reviewed, refined, amended or
stopped as information comes to hand.201 The Court identified four key factors to effect 
adaptive management including: (a) good baseline information about the receiving 
environment; (b) proposed conditions for effective monitoring of adverse effects; (c) 
thresholds are set to trigger remedial action before the effects become overly damaging; 
and (d) effects that can be remedied before they become irreversible.202

Of these, scientific information on the biophysical receiving environment is a prerequisite.  
After all, without an adequate understanding of the receiving environment it is not possible 
to understand how a proposal might affect that environment (i.e. what might be the subject 
of an effect).  Accordingly, illustrating the scientific heart of the RMA concerning 
biophysical matters, the Court observed that normally there will “be sufficient baseline 
information before any adaptive management approach could be embarked on (as against 
prohibition until any deficiency in baseline information is remedied)”.203 There are 
numerous decisions of the Environment Court, a specialist branch of the New Zealand 
judiciary responsible for first instance appeals under the RMA,204 concerning scientific 
information and the marine environment.  For example, Crest Energy Kaipara Ltd v 
Northland Regional Council,205 concerning a tidal electricity generation proposal, is 
noteworthy because it established the importance of robust baseline information on the 
receiving environment to the success of adaptive management (cited in the Sustain Our 
Sounds decision206).  And, of some interest in terms of land-based pollution of the marine 
environment, the Environment Court held in Envirofume Ltd v Bay of Plenty Regional 
Council207 that an application to discharge methyl bromide into the marine environment 
should be declined on the basis that there was no evidential certainty the applicant could 
achieve discharge limits set in proposed conditions.208

However, recalling coastal State concern during UNCLOS III as to their lack of regulatory 

                                                           
200 Sustain Our Sounds Inc, above n 193, at paragraph [133].
201 Somerville, R., ‘Policy Adjudication, Adaptive Management and the Environment Court’, (2013) 9 Resource 

Management Theory and Practice, 1 to 28, at 12.
202 Sustain Our Sounds Inc, above n 193, at paragraph [133].
203 Sustain Our Sounds Inc, above n 193, at paragraph [133].

“Formerly called the Planning Tribunal, and established under the Resource Management Amendment Act 1996, 
the Environment Court has jurisdiction over a number of environmental statutes. The bulk of cases that are 
appealed to the Environment Court arise out of public law litigation under the RMA. For example, the court hears 
appeals relating to the content of regional and district policy statements and plans, public works, resource and 
subdivisions consent applications, and abatement notices and enforcement orders. The Environment Court hears 
matters on a de novo basis, which means that fresh evidence may be given and new factual material examined. 
An Environment Court judge generally sits with two commissioners who are experts in the field of environmental 
management or engineering. Experts providing evidence on behalf of litigant parties have a duty to provide any 
opinions objectively and impartially. Experts are expected to caucus prior to a hearing in order to narrow the 
factual matters under dispute. The court may also appoint its own experts where there is insufficient evidence 
before it on a certain matter. As a result, the court has the ability to make sophisticated decisions often in the face 
of complex scientific data. Appeals of Environment Court decisions may only be taken on points of law. In effect, 
the Environment Court is the last opportunity to challenge questions of fact.”

205 Crest Energy Kaipara Ltd v Northland Regional Council A132/09 (EC).
206 Sustain Our Sounds Inc, above n 193, at paragraph [114] to [115].
207 Envirofume Ltd v Bay of Plenty Regional Council [2017] NZEnvC 12 (EC).
208 Envirofume Ltd, above n 207, at paragraphs [4], [114] and [146].

270

204  Makgill, R., ‘New Zealand’, above n 97, at 914 (Chapter 1, at 50): 



 

teeth to control maritime vessel pollution, it is fitting to end this section with a brief 
discussion of the grounding of the 37,209 (gross) tonne Liberian registered MV Rena in 
2011. The grounding of the Greek owned MV Rena on Otāiti (Astrolabe Reef), due to 
navigational negligence, released oil, tributyltin, copper clove and other contaminants and 
detritus into the territorial sea.  The incident is widely regarded as New Zealand’s worst 
environmental maritime disaster.209 The immediate clean-up operation of the oil spill was 
managed pursuant to the Maritime Transport Act 1994 (MTA),210 which also included 
legislative provision limiting the owner’s civil liability in accordance with the Convention on 
Limitation of Liability for Maritime Claims 1976 (LLMC).211 The owner successfully 
opposed an attempt to challenge limitation of civil claims for financial loss under the MTA 
and LLMC.212 Meanwhile, a salvage operation recovered some 4,000 tonnes of material 
including much of the copper clove contaminants.  The owners then sought marine permits 
to leave the balance of the wreck on the seabed and to discharge contaminants over the 
life of the wreck.  On appeal against a decision of the regional council to grant consent, 
the owner advanced the argument that its liability for the wreck under the RMA was limited 
by LLMC.  The appellants countered that limitation on civil claims for monetary loss had 
no bearing on the requirement for regulatory compliance under administrative law.213

Reflecting on the fact that the salvage operation was the second most expensive after the 
Costa Concordia (at the time), the Court agreed with the appellants’ argument finding the 
evidence did not support the contention that limitation of liability under maritime law 
prevented the imposition of stricter conditions on the consent for abandonment of the MV 
Rena under the RMA.214 In simple terms, the Court did not consider the owner’s argument 
credible in light of the significant sum of money that had already spent to satisfy the 
requirements of the RMA.

Sustainable management of the EEZ and continental shelf under the EEZ Act 2012

New Zealand, like other coastal States, has “sovereign rights” within the EEZ for “exploring 
and exploiting, conserving and managing” the living and non-living natural resources of 
the waters, seabed and subsoil.215 Its rights over the continental shelf are more limited, 
where it extends beyond the EEZ, comprising the right to explore and exploit natural 
resources within the continental shelf (i.e. mineral and other non-living resources of the 
                                                           
209 Marten, B., ‘Limitation of Liability in Maritime Law and Vessel-Source Pollution: A New Zealand Perspective’, 
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212 Daina Shipping Company v Te Runanga O Ngati Awa [2013] NZHC 500 (HC).
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215 LOSC, Art. 56(1)(a).

271

Mossop, J. & 

(2013)

Scott, K., ‘Liability and Limits for the Rena Pollution Incident’, (2012) 3(2) Lincoln Planning Review
14 to 17; and B. Marten, ‘Limitation of Liability in Maritime Law and Vessel-Source Pollution: A New Zealand 
Perspective’,  New Zealand Law Review 199 to 225.



 

 

seabed and subsoil together with living organisms belonging to sedentary species).216  
New Zealand’s rights are subject to the interests of other states, including such things as 
the freedom of navigation217 and protection and preservation of the marine 
environment.218  New Zealand’s EEZ is the marine area lying outside the 12 nm limit of 
the territorial sea, and extending 200 nm beyond the baseline for the territorial sea.219  The 
continental shelf is New Zealand’s landmass submerged under the ocean, extending in 
some parts beyond the EEZ’s 200 nm boundary.220  Prior to 2012, a legislative lacuna 
existed in New Zealand, beyond the Fisheries Act, with regard to managing the effects of 
exploration and development within the EEZ.  This lacuna was demonstrated in 
Greenpeace v Minister of Energy and Resources,221 where Greenpeace brought judicial 
review proceedings in the High Court against the Minister for failing to undertake an 
environmental impact assessment prior to granting exploration rights to Petrobras over an 
area of the EEZ (the Raukumara Basin) under the Crown Minerals Act 1991 (CMA).  
Greenpeace contended that the Minister was required to take into account international 
obligations concerning environmental impact assessment, and in failing to do so he erred 
in law.222 The High Court, observing that the RMA does not apply outside the territorial 
sea, found that it was for Parliament to determine how New Zealand as a State should 
satisfy its international obligations.  In the absence of clear legislation, it was neither up to 
the court nor the Minister to plug the gaps.223 

The Greenpeace decision highlighted the inadequacy of the environmental assessment 
and consent procedures for development activities and resource use (unrelated to 
fisheries) in the EEZ prior to 2012.224  The National Government introduced the Exclusive 
Economic Zone and Continental Shelf (Environmental Effects) Bill 2011 (EEZ Bill) to give 
effect to New Zealand’s obligations under the LOSC to manage and protect the natural 
resources of the EEZ.225  The purpose of the EEZ Bill under cl 10 (as introduced) was “to 
achieve a balance between the protection of the environment and economic development 
in relation to activities in the [EEZ] and on the continental shelf”.  Two principal concerns 
were expressed in relation to cl 10 during the Select Committee phase of the EEZ Bill.  
First, the balancing approach that was proposed under cl 10 is defined under international 
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220  Continental Shelf Act 1964, s 2(1). 
221  Greenpeace v Minister of Energy and Resources [2012] NZHC 1422 (HC). 
222  Greenpeace, above n 221, at paragraph [64]. 
223  Greenpeace, above n 221, at paragraph [105]. 

“[105] The Resource Management Act does not apply to activities outside the territorial waters. If questions arise 
as to the extent to which New Zealand – as a State – met its international obligations that must be a matter upon 
which Parliament might choose to legislate. It is not a matter upon which the Court can direct Parliament. Nor 
could it be for the Minister to “plug any gap” because, in the end, the regulatory and statutory functions designed to 
deal with risks of harm, general to the environment, have by deliberate policy been entrusted to fall within the 
ambit of powers vested in other authorities.” 
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law as meaning “sustainable development”.226 As discussed, the ICJ found in the
Gabčíkovo-Nagymaros case that “[t]his need to reconcile economic development with 
protection of the environment is aptly expressed in the concept of sustainable 
development”.227 Likewise, the ICJ observed in the Pulp Mills case that it is “the balance 
between economic development and environmental protection that is the essence of 
sustainable development”.228 Sustainable development, involving redistribution and 
allocation of resources, sat uncomfortably alongside New Zealand’s neoliberal effects-
based regime for the environment under the RMA.229

Second, the failure to define the purpose of the Bill under cl 10 introduced an unnecessary 
level of uncertainty that was considered likely to complicate integrated management 
between the EEZ, continental shelf and territorial sea.  “Integrated management” between 
different sectoral and jurisdictional boundaries is considered a cornerstone of sound 
environmental legislation in New Zealand (see Chapter 5).230 There is a substantial body 
of literature supporting the view that vertical and horizontal integration of decision-making 
is necessary to sustainably manage the interface between the demand for marine 
resources and space, and the fluid, intricate, relationships between marine ecosystems 
and the environments that support them.231 Indeed integrated management, as with the 
precautionary approach discussed above, is a second tier principle under international 
law for achieving sustainable development.  Agenda 21, citing the LOSC as the legal basis 
for sustainable development, states the principle requires new approaches to marine 
management that are integrated in content.232 Traditionally, management of marine 
resources has focused on sector by sector, single species, or resource by resource types 
of regimes.233 However, it has become evident that account needs to be taken of the full 
range of issues, interests and values associated with the marine environment in order to 
sustain continued ecosystem use and heath.234 As the amount of development intensifies, 
and biophysical tipping points are approached, an integrated management of the marine 
environment is becoming increasingly important.235

The New Zealand Law Society, in response to the aforementioned concerns, submitted 
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to the Select Committee that the definition of cl 10 under the EEZ Bill should be made 
consistent with the definition of sustainable management under the RMA. This was 
considered a prerequisite to achieving an appropriate level of integration and compatibility 
between existing legislative regimes and the Bill.236  It was suggested that defining the 
purpose of cl 10 as “sustainable management” would be preferable to defining it as 
“sustainable development” or “sustainable use”.  This was because sustainable 
management is the test applied under the RMA to parts of cross-boundary applications 
located within the territorial sea.  Adoption of a sustainable management purpose under 
the EEZ Bill would promote integrated management of biophysical resources within 
territorial sea and the EEZ.237  In addition it would provide more certainty, be easier to 
administer, and ultimately prove less costly for decision-makers, applicants and submitters 
(see Chapter 5).238  The Select Committee Report, while recording concerns that failure 
to make the Bill and the RMA’s purpose consistent would result in general non-alignment 
between the two regimes, did not recommend clarifying the meaning of cl 10 of the Bill.239  
Nevertheless, between the Select Committee Report and the final reading of the Bill, cl 10 
was amended to confirm that the purpose of the Bill was sustainable management.  It is 
evident from Hansard that the Minister for the Environment, despite the intransigence of 
the Select Committee, considered that aligning the purpose of the EEZ Bill with the RMA 
would promote consistency between the respective regimes.240  The National Government 
had actively promoted the EEZ Act as a means of (amongst other things) facilitating 
exploration and development of inorganic natural resources within New Zealand’s EEZ 
(i.e. minerals, oil and gas).241  It is likely to have been a deliberate policy decision on the 
part of the government to distinguish the purpose of the EEZ Bill (from the RMA) to favour 
development of mineral resources within the EEZ.  This was ultimately considered 
unnecessary, because sustainable management jurisprudence remained subject to the 
“overall broad judgment” approach.242  However, this approach was ultimately dismissed 
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drafting of the purpose clause, we saw merit in aligning the purpose of the exclusive economic zone bill more closely 
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in favour of a more protection focused approach in the wake of the Supreme Court’s King 
Salmon decision (i.e. the environmental bottom line). 

The Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012 
(EEZ Act) came into force on 3 September 2012.  The sustainable management purpose 
of s 10 of the EEZ Act243 bears a lot of similarity to the wording under s 5 of the RMA.  
Sustainable management is equally concerned with regulating the effects of use and 
development on the environment under both pieces of legislation, as opposed to achieving 
social equity or resource allocation.  However, the enabling provisions of sustainable 
management under s 5 of the RMA include “social and cultural wellbeing”.  The provision 
for social and cultural wellbeing could be interpreted as conceptually anathematic to 
Upton’s idea of a purpose underwritten by “environmental bottom lines”.  However, the 
neoliberal theory of sustainable management enables consideration of adverse effects on 
social and cultural values provided this does not involve state intervention in wealth 
distribution and resource allocation.244  In a significant departure from s 5 under the RMA, 
s 10 of the EEZ Act does not provide for social or cultural wellbeing.  Rather, the enabling 
purpose of s 10 is limited to economic wellbeing.  Accordingly, the definition of 
environment under s 4 does not include people and communities, or social, aesthetic and 
cultural conditions.  National Government policy makers, in line with some Pacific Island 
States, did not consider social and cultural values to be relevant beyond territorial 
waters.245  The s 10 purpose of the EEZ Act is, therefore, limited to “use, development, 
and protection of natural resources” in a way “that enables people to provide for their 
economic well-being”.  The interests of people in the EEZ are solely concerned with the 
economic benefits and impacts of proposed uses and activities.  Economic impacts are 
evaluated in terms of a proposal’s effect on the economy per se and more specifically 
existing rights, such as fishing.246  Despite narrower legislative wording, Trans-Transman 

                                                           
with that of the Resource Management Act by incorporating explicit reference to ‘sustainable management’.”  
[Emphasis added] 

243  EEZ Act, s 10 Purpose: 
(1) The purpose of this Act is— 
(a) to promote the sustainable management of the natural resources of the exclusive economic zone and the 

continental shelf; and 
(b) in relation to the exclusive economic zone, the continental shelf, and the waters above the continental shelf 

beyond the outer limits of the exclusive economic zone, to protect the environment from pollution by regulating 
or prohibiting the discharge of harmful substances and the dumping or incineration of waste or other matter. 

(2) In this Act, sustainable management means managing the use, development, and protection of natural 
resources in a way, or at a rate, that enables people to provide for their economic well-being while— 

(a) sustaining the potential of natural resources (excluding minerals) to meet the reasonably foreseeable needs of 
future generations; and 

(b) safeguarding the life-supporting capacity of the environment; and 
(c) avoiding, remedying, or mitigating any adverse effects of activities on the environment. 
(3) In order to achieve the purpose, decision-makers must— 
(a) take into account decision-making criteria specified in relation to particular decisions; and 
(b) apply the information principles to the development of regulations under section 27, 29A, 29B, or 29E and the 

consideration of applications for marine consent. 
244  Upton, S., ‘Purpose and Principle in the Resource Management Act’, and Resource Management Bill Third 

Reading, above n 135.  See Upton’s explanation during Third reading that: 
“Clause 4 enables people and communities to provide for their social, economic, and cultural well-being. 
Significantly, it is not for those exercising powers under the Bill to promote, to control, or to direct.” 

245  Makgill, R. & Linhares, AP., ‘Deep Seabed Mining: Key Obligations in the Emerging Regulation of Exploration and 
Development in the Pacific’, above n 121, at 248 (Chapter 6, at 224). 

246  EEZ Act, s 4 Interpretation.  “Existing interest means …” inter alia “any lawfully established existing activity, 
whether or not authorised by or under any Act or regulations, including rights of access, navigation, and fishing …” 
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Resources 2014, involving the first public hearing of an application for marine consent in 
the EEZ, found that “economic well-being” concerned people’s broader economic 
wellbeing in terms of the direct and indirect values of resources, and does not consider 
economic wellbeing simply in a strictly monetary sense.247 

Section 11 provides the EEZ Act is intended to continue or enable New Zealand’s 
obligations under various international conventions relating to the marine environment.248  
The principal convention is the LOSC, which is the source of EEZ jurisdiction and the 
obligation of State Parties to protect and preserve the marine environment.  I contend in 
an earlier publication that the EEZ Act’s legislative provisions can generally be said to 
satisfy New Zealand’s present obligations under the LOSC (see Chapter 6).249  This 
includes the key direct obligations described in the Seabed Mining Advisory Opinion 
comprising the precautionary approach, best environmental practices and environmental 
impact assessment (EIA).  These direct obligations not only “put the meat on the bones 
of due diligence”,250 they also serve as second tier principles for achieving sustainable 
development.  There have been two primary amendments since my earlier publication.251  
The basic structure of the EEZ Act remains the same, but there has been some re-ordering 
of provisions which are updated here as appropriate.  To recap, the Environment 
Protection Authority (EPA) is charged with deciding applications for marine consents, 
monitoring compliance and enforcement.252  All proposed activities and uses within the 
EEZ and continental shelf must either be permitted under regulations or authorised by 
marine consent under the EEZ Act.253  Consistent with the Advisory Opinion’s EIA 
obligation, all marine consent applications must be supported by an impact 
assessment.254  In assessing an application the EPA must “take into account” a 
comprehensive list of matters principally concerned with effects on the environment (i.e. 
natural resources).255  The list of matters to be taken into account includes “best practice 
in relation to an industry or activity”.256  On its face, this consideration is narrower in scope 
than the Advisory Opinion’s obligation of best environment practice given its focus on the 

                                                           
247  Trans-Tasman Resources Ltd Marine Consent Decision, Environmental Protection Authority, dated 17 June 2014, 

at paragraph [86]. 
248  This includes, but is not limited to, the LOSC, the Convention on Biological Diversity 1992, the International 

Convention for the Prevention of Pollution from Ships 1973, and the Convention on the Prevention of Marine 
Pollution by Dumping Wastes and Other Matter 1972. 

249  Makgill, R. & Linhares, AP., ‘Deep Seabed Mining: Key Obligations in the Emerging Regulation of Exploration and 
Development in the Pacific’, above n 121, at 247 to 252 (Chapter 6, at 223 to 228).  See at 247: 
“The RMA, with its guiding purpose of sustainable management, provided a comprehensive framework for 
environmental assessment of land-based activities and those within the territorial sea.  By contrast, the EEZ’s 
legislation was less developed and conferred a broad discretion on the government to approve (or not approve) 
exploration or mining activity.   The government moved to close the gap with the enactment of the EEZ Act.  This 
new regime would have a sustainable management purpose to be achieved through decision-making that gave 
effect to the Advisory Opinion’s key obligations …” [Emphasis added] 

250  Makgill, R. & Linhares, AP., ‘Deep Seabed Mining: Key Obligations in the Emerging Regulation of Exploration and 
Development in the Pacific’, above n 121, at 231 (Chapter 6, at 207); and Anton, D., Makgill, R. & Payne, C., 
‘Advisory Opinion on Responsibility and Liability for International Seabed Mining (ITLOS Case No. 17): 
International Environmental Law in the Seabed Disputes Chamber’, (2011) 41/2 Environmental Policy and Law 60 
to 65, at 63. 

251  Exclusive Economic Zone and Continental Shelf (Environmental Effects) Amendment Act 2013, and Resource 
Legislation Amendment Act 2017 

252  EEZ Act, s 13. 
253  EEZ Act, s 20(1). 
254  EEZ Act, s 38(2)(c) and 39. 
255  EEZ Act, s 59(2) and s 4 Interpretation - “Environment”. 
256  EEZ Act, s 61. 
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industry or activity in question.  This raises a question as to how a proposal might be 
considered which is innovative and lacking in best practice scientific guidelines.257  The 
answer is found under the Act’s information principles,258 which must be applied by 
decision-makers pursuant to s 10(3) to achieve the sustainable management purpose of 
the Act.259 

The information principles make provision for the Advisory Opinion’s precautionary 
approach obligation. These principles require the EPA to: (a) make full use of its powers 
to request information and obtain advice; (b) base decisions on the best available 
information; and (c) take into account any uncertainty or inadequacy in the information 
available.260  Best available information means the best information available without 
unreasonable cost, effort or time.261  Reasonableness in this context is likely to be 
assessed in relation to the nature of the risk and scale of potential adverse effect.  The 
information principles require the EPA to “favour caution and environmental protection” 
where the information available is uncertain or inadequate.262  If favouring caution and 
environmental protection means that an application for an activity is likely to be prohibited, 
the decision maker must first consider whether an adaptive management approach would 
allow the activity to be undertaken.263  The EPA may incorporate an adaptive management 
approach into the conditions of a marine consent,264 except where a proposal concerns 
marine dumping and discharges.265  An adaptive management approach “may” include: 
(a) commencing on a small scale, or for a short period so that effects can be monitored; 
or (b), more generally, any other approach that allows an activity to be undertaken so that 
its effects can be assessed and the activity discontinued, or continued with or without 
amendment, on the basis of those effects.266 

In Trans-Transman Resources 2014, involving a seabed mining proposal, the EPA applied 
the Sustain Our Sounds decision’s approach to adaptive management,267 finding that 
ultimately the information provided by the applicant was (while voluminous) too uncertain 
and inadequate for the EPA to have sufficient confidence in the adaptive management 
approach proposed.  For this reason the EPA determined the seabed mining proposal did 
not satisfy the purpose of the Act.268  Importantly, reflecting on the requirement under s 
10(3) to “favour caution and environmental protection” the EPA observed that 
“environmental protection in the face of uncertain or inadequate information is an absolute 

                                                           
257  Ellisa. J, Clark M.R. & Ors, ‘Environmental management frameworks for offshore mining: the New Zealand 

approach’, (2017) 84 Marine Policy 178 to 192, at 179.  Ellisa, Clark and Ors state: 
“… a lack of best practice scientific guidelines increases the risk that environmental management practices may be 
insufficient to protect the marine environment …” 

258  EEZ Act, s 61. 
259  EEZ Act, s 10(3)(b). 
260  EEZ Act, s 61(1)(a), (b) and (c). 
261  EEZ Act, s 61(5). 
262  EEZ Act, s 61(2). 
263  EEZ Act, s 61(3). 
264  EEZ Act, s 64(1). 
265  EEZ Act, s 64(1AA)). 
266  EEZ Act, s 64(2). 
267  Trans-Tasman Resources 2014, above n 247, at paragraphs [798] to [804]. 
268  Trans-Tasman Resources 2014, above n 247, at paragraph [853].  For discussion of the application of the 

adaptive management approach in Trans-Transman Resources 2014 see Makgill, R. & Linhares, AP., ‘Deep 
Seabed Mining: Key Obligations in the Emerging Regulation of Exploration and Development in the Pacific’, above 
n 121, at 250 to 252 (Chapter 6, at 226 to 228). 
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one”, making the application of the information principles under s 61 one of the ways in 
which the purpose of the Act is achieved.269  In my view the EPA’s decision is equally 
important, whether consciously or not, because it is consistent with the King Salmon 
decision’s reasoning, in relation to s 5(2) of the RMA, that environmental protection is a 
core element of sustainable management.  It is worth noting, in this respect, that s 10(2) 
of the EZZ Act has the same wording as s 5(2) of the RMA bar the exclusion of social and 
cultural wellbeing.  Viewed through this lens, the requirement for caution and protection in 
achieving the purpose of the EEZ Act is equivalent to the NZCPS’ requirement for a 
precautionary approach in achieving the purpose of the RMA.  Both legislative pathways 
require development proposals within the marine environment to satisfy environmental 
bottom lines.  On this interpretation, both legislative regimes can be said to satisfy the 
requirement for protection of the marine environment under the LOSC and sustainable 
development as formulated under international law. 

Trans-Tasman Resources filed a new application for seabed mining with the EPA in 2016.  
The application involved some primary procedural skirmishes after the EPA granted 
Trans-Tasman Resources’ request to withhold information concerning the proposal’s 
sediment plume for commercial reasons.  The Environment Court overturned the EPA’s 
decision ruling the crucial nature of the information informing the conclusions in the impact 
assessment, combined with the public’s right to participate in the process, outweighed any 
trade business interest of Trans-Tasman by a considerable margin.270  As was the case 
with Trans-Transman Resources 2014, the new application met considerable public 
opposition due to paucity of information concerning the receiving environment and the 
potential impacts of the proposal.271  To add to Trans-Tasman Resources’ troubles, 
legislative amendments (discussed above), having come into force since the first 
application, prohibited an adaptive management approach to be taken to the proposal’s 
sediment plume discharge.  This effectively raises the environmental threshold to be 
satisfied in respect of discharges by requiring certainty as to the scale of adverse effects 
resulting from a discharge and evidence as to how they should be avoided, remedied or 
mitigated.  Notwithstanding, the EPA issued a controversial split decision (with the chair 
exercising a casting vote) approving the application in late 2017.272  That decision was 
overturned by the High Court on the grounds that the EPA decision erred in law by 
enabling the applicant to rely on an adaptive management approach.273  The Court went 

                                                           
269  Trans-Tasman Resources 2014, above n 247, at paragraph [139]: 

“Section 61(2) contains an important direction. We must “favour caution and environmental protection” where the 
information is uncertain or inadequate. This provision is an explicit statement that, within the context of the EEZ 
Act, the promotion of sustainable management requires a cautious approach.  The taking of risks in this 
environment is not encouraged, and we note that this direction is not to be traded off against the attainment of 
economic well-being. In other words, the requirement to favour caution and environmental protection in the face of 
uncertain or inadequate information is an absolute one, and we remind ourselves of section 10(3), which makes it 
clear that applying the information principles in section 61 is one of the ways the purpose of the EEZ Act is 
achieved.”  [Emphasis added] 

270  Kiwis Against Seabed Mining Incorporated v Environmental Protection Authority [2016] NZEnvC 217 (EC), at 
paragraph [68]. 

271  Howard, R., ‘Trans Tasman Resources “retreads rejected argument” in second bid to mine iron sands, opponents 
say, 17 February 2017, National Business Review.  See https://www.nbr.co.nz/article/trans-tasman-resources-
retreads-rejected-argument-second-bid-mine-iron-sands-opponents-say-b, accessed 11 February 2017. 

272  Decision on marine consents and marine discharge consents: Trans-Tasman Resources Limited, Environmental 
Protection Authority, 3 August 2017 (notified 10 August 2017). 

273  Taranaki-Whanganui Conservation Board and others v Environmental Protection Authority [2018] NZHC 2217 
(HC), at paragraph [404]. 
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on to observe that even if adaptive management were available “there is doubt as to 
whether the adaptive management approach in this case would be valid because one of 
the prerequisites for using an adaptive approach is to have sufficient baseline information 
so that appropriate conditions can be drafted.  There must be real doubt that this is the 
case here.”274 The High Court’s decision, at the time of writing, had been appealed and 
cross-appealed to the Court of Appeal on questions of law concerning sustainable 
management, the precautionary approach and adaptive management.275 It is likely the 
proceedings will ultimately be decided in the Supreme Court.  No doubt these decisions 
will attract continued international interest given the infancy of the seabed mining industry 
and the International Seabed Authority’s ongoing task of preparing and implementing a 
regulatory regime for seabed mining within the Area.276

A coherent body of jurisprudence

Mare liberum and mare clausum

The history, scholarship, and practice of the law of the sea can be framed as an enduring 
tussle between the freedom of the seas and sovereign jurisdiction.  The genesis of this 
tension is found in the seminal debates between Hugo Grotius and John Selden during 
the early seventeenth century.277 Grotius, a Dutch jurist, pioneered the freedom of the 
sea doctrine – mare liberum278 - in the service of the Dutch East India Company.  Portugal 
and Spain claimed sovereignty over vast areas of ocean by way of Papal Bull (Inter 
caetera 1493)279 and the Treaty of Tordesillas 1494.280 Relying on Rome’s authority and 
their agreement, both powers advocated exclusive rights over the sea - mare clausum.281

Their claims of dominion282 over the Atlantic Ocean, and newly discovered oceans, 

                                                           
274 [2018] NZHC 2217 (HC), at paragraph [405].
275 Reference: CA573/2018 Trans-Tasman Resources Limited v The Taranaki-Whanganui Conservation Board and 

Ors (CA).
276 For examples of literature on seabed mining decisions in New Zealand see, Ellisa. J, Clark M.R. & Ors,

‘Environmental management frameworks for offshore mining: the New Zealand approach’, above n 257; Anton, D., 
‘The Application of the Precautionary and Adaptive Management Approaches in the Seabed Mining Context: 
Trans-Tasman Resources Ltd Marine Consent Decision under New Zealand’s Exclusive Economic Zone and 
Continental Shelf’ (Environmental Effects) Act 2012’, (2015) 30 The International Journal of Marine and Coastal 
Law, 175 to 188; Johnson, D, & Ferreira, M., ‘ISA Areas of Particular Environmental Interest in the Clarion-
Clipperton Fracture Zone’ (2015) The International Journal of Marine and Coastal Law, 559 to 574, at 564 to 565; 
and Durdena, J., Lallierc, L. & Ors., ‘Environmental Impact Assessment process for deep-sea mining in “the Area”’, 
(2018) 87 Marine Policy, 194 to 202, at 199.

277 Barnes, R., Property Rights and Natural Resources (Hart Publishing, Oxford 2009) at 166.
278 Black’s Law Dictionary (8th ed., 2004), at 1430, defines mare liberum as Latin for “free sea” and meaning “[a] body 

of navigable water that is open to all nations.”
279 Edmond, G., ‘The freedom of histories: reassessing Grotius on the sea’, (1995) 2 Law Text Culture 179 to 217, at 

192.  Edmond states that the Papal Bull Inter caetera, issued by Alexander VI, claimed:
“… to divide the New World between Spain and Portugal, the Spaniards to the West, and the Portuguese to the 
east of a line which first went through the Azores but later through Brazil.”

280 The Treaty of Tordesillas sealed agreement between Spain and Portugal to divide the Atlantic Ocean (and the 
New World) into western and eastern hemispheres of control.  See Encyclopaedia Britannica
<https://www.britannica.com/event/Treaty-of-Tordesillas> accessed 10 February 2019.

281 Black’s Law Dictionary (8th ed., 2004), at 1430, defines mare clausum as Latin for “closed sea” and meaning “[a] 
sea or other body of navigable water that is under the jurisdiction of a particular nation and is closed to other 
nations.”

282 Dominion means sovereignty. Dominion should not be confused with the Latin word dominium, meaning absolute 
ownership including the rights of possession and use.  William Blackstone famously claimed that property rights 

279

are the “sole and despotic dominion” claimed be a person over external things to the exclusion of others.  See 
Makgill, R., ‘Public property and private use rights: Exclusive occupation of the coastal marine area of New 
Zealand’, above n 168, at 83 to 84 (Chapter 3, at 110 to 111). 



 

 

frustrated Dutch ambitions to establish trading routes in the East Indies.  The Federal 
Republic of the Netherlands, while on the rise, was unable to directly challenge the might 
of these maritime superpowers.283  Grotius was engaged to craft a legal theory that would 
rebut Spanish and Portuguese claims of sovereignty and secure support for the Dutch 
cause amongst other European powers.284  Grotius’ treatise Mare Liberum (The Free 
Sea),285 published in 1609, sought to deny all claims to ocean authority or ownership and 
supplant them with a “regime of ocean use based upon the principle that oceans must be 
free to all mankind.”286  His assertion was premised on a natural law theory that recognised 
God was the source of law, but did not limit its interpretation to scripture.  Rather, he 
contended natural law could be revealed through rational reflection on the human 
condition.  Pressure on church authority from the rise of monarchical power leant some 
authority to his secular approach.287 

It had been common European theory, up until this point in the Renaissance, that it was 
possible to acquire sovereignty and property over the sea.  By the sixteenth century, 
however, Spain and Portugal’s exorbitant claims  came into conflict with the maritime 
aspirations of other European States.288  Mare Liberum, widely regarded as the foundation 
of free sea doctrine, cannot be fully understood outside the proxy wars waged during this 
time on Spanish and Portuguese shipping through licenced privateers.289  Sir Francis 
Drake’s celebrated circumnavigation of the world (1577 to 1580) was essentially a 
licenced expedition against the Spanish.  Drake not only sailed through the Pacific Ocean, 
regarded by Spain as sovereign territory, he plundered Spanish ports and vessels and 
claimed California as an English territory on his way. Queen Elizabeth I responded to the 
diplomatic protests of Spain by declaring “[t]he use of the sea and air is common to all; 
neither can any title to the ocean belong to any people or private man, for as much as 
neither nature nor regard of the public use permitteth any possession thereof.”290  The 
Netherlands proclaimed independence from Spain with the assistance of England in 1581.  
Spain retaliated by sending an Armada to conquer England in 1588.  The destruction of 
the Armada at the hands of the smaller English navy (commanded by Drake) helped by 
bad weather signalled the end of Spanish mastery over the sea.  The Dutch, likewise, 
engaged in privateering against Spain and Portugal as their war for independence 
                                                           
283  Reppy, A., ‘The Grotian Doctrine of the Freedom of the Seas Reappraised’, (1950) 19:3 Fordham Law Review 243 

to 285, at 255.  Reppy states: 
“Not yet having acquired a mastery of the seas, yet desiring to take advantage of peaceful trade as well as the 
profits of privateering, the Dutch were naturally inclined to favor the community of the seas doctrine, which as of 
that time was directly contrary to the doctrine of the empire of the seas as followed by the ancient states … [and] 
those states, which, after 1492, asserted empires of the sea…”. 

284  Barnes, R., Property Rights and Natural Resources, above n 277, at 166 to 167. 
285  Grotius H., The Free Sea, above n 1. 
286  Barnes, R., Property Rights and Natural Resources, above n 277, at 168 to 169. 
287  Barnes, R., Property Rights and Natural Resources, above n 277, at 169. 
288  Reppy, A., ‘The Grotian Doctrine of the Freedom of the Seas Reappraised’, above n 283, at 272. 
289  Anderson G. & Gifford A., ‘Privateering and the Private Production of Naval Power’, (1991) 11 Cato Journal 99 to 

120, at 100 to 101.  Anderson and Cato observe that: 
“Privateering arose when Western European nations found themselves unable to maintain standing navies beyond 
a negligible size, or even any at all. When nations fought wars at sea, they found that the cheapest option 
available was to “hire” private ship owners for that purpose, by offering those owners all or part of the value of any 
enemy ships and cargo they were able to capture ...” 

290  Reeves, J., ‘Two Conceptions of the Freedom of the Seas’, (1917) 22:3 The American Historical Review 535 to 
543, at 537; Lapidoth, R., ‘Freedom of Navigation - Its Legal History and Its Normative Basis’, (1975) 6:2 Journal 
of Maritime Law and Commerce 259 to 272, at 262; and Reppy, A., ‘The Grotian Doctrine of the Freedom of the 
Seas Reappraised’, above n 283, at 272. 
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unfolded into the seventeenth century.291  In 1603 the Dutch seized a Portuguese vessel 
(Sta. Caterina) in the Straits of Singapore and sold its cargo for three million guilders in 
Amsterdam.  This was equivalent to the annual revenue of the English government at the 
time.  The magnitude of the prize provoked extensive debate as to the legitimacy of the 
Dutch action in the distant East Indies.292 

Grotius’ first commission from the Dutch East India Company was to defend the Dutch 
position that the Sta. Caterina had been taken as booty in a just war.293  Grotius’ De Jure 
Praedae Commentarius (Commentary on the Law of Prize and Booty) divided the 
argument into three principal parts: (a) Dogmatica de jure praedae asserting that the Sta. 
Caterina was a prize of war according to natural law; (b) Historica painting a picture of 
Spanish tyranny and Portuguese misconduct in the East Indies, and arguing the Dutch 
were compelled to fight and raid the enemy as a form of self-preservation and defence; 
and (c) Chapter XII, Mare Liberum, where he argued the Portuguese possessed no 
exclusive right to trade with the East Indies and were unjustified in treating Dutch efforts 
to trade in the Indies as hostile acts capable of punishment.294  De Jure Praedae was not 
published during Grotius’ lifetime, but a modified version of Chapter XII was ultimately 
published as Mare Liberum.295  This earlier more extensive work sheds light on his view 
of natural law.  Natural law, for Grotius, commenced in a state of nature where natural 
resources were divinely bestowed on all humanity (and no single person).  All people have 
a natural law right of self-preservation (or necessity), stemming from this divine gift, to 
acquire and retain natural resources for their survival.  Ownership (dominium) can only be 
derived from physical possession (possessio) and use (usus) of nature’s gifts necessary 
for one’s survival.  The rights of self-preservation and ownership are limited by obligations 
not to harm others or seize their possessions.  Natural law rights and obligations are 
governed, in turn, by two laws of justice: that evil deeds should be punished, and good 
deeds rewarded.  By applying human reason to divine providence, Grotius established 
normative guidelines that could be used to judge the facts of the Sta. Caterina dispute.  If 
it could be shown that the Portuguese had committed evil acts against the Dutch, and the 
Dutch vessel had engaged in a just war against the Sta. Caterina, the Dutch could 
legitimately claim the rewards of the conflict.296 

Mare Liberum, when published, made no reference to the Sta. Caterina or the allegations 
of Portuguese aggression in the East Indies.  Rather, Grotius prefaced his treatise by 
refuting scepticism that natural law could be governed by moral considerations.297  In 
Grotius’ view, moral considerations could be deduced through the application of reason 
to natural law.  Moral rules had the power to influence, without compulsion, the will of 
rational agents reflecting upon the consequences of their conduct.  Grotius’ precepts of 
natural law are intimately bound to his idea of humans as social beings298 whose 
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interactions are rationally based on the maintenance of the collective wellbeing.  Social 
reasoning, according to this approach, can be employed to interpret divine providence 
and identify natural rights and duties.  This presumption of sociability was anathema to 
social contract theorist Thomas Hobbes, who famously said that human life in a state of 
nature would be “solitary, poor, nasty, brutish and short”.299  Hobbes’s philosophy affirmed 
that “[i]n a state of nature there exist only separate individuals, among whom there is no 
natural tendency to live in society.”300  For Grotius, on the other hand, sociability 
distinguished humans from other species and provided the grounds for self-preservation 
and independence.301  Present-day scholars supporting “Grotian tradition” suggest that 
moral necessity means international law should have binding force and be premised on 
normative goals.  Grotian tradition, for these theorists, symbolises the advent of modern 
international law, characterised by a community of States operating under binding rules, 
and founded on the Peace of Westphalia 1648.302  Legal realists, in contrast, premise 
international relations on a “Hobbesian state of nature, ungoverned by law, in which force, 
self-interest, and pragmatism are the primary tools.”303  On this interpretation, international 
law rights or obligations are unenforceable in themselves and instead reflect the rational 
efforts of States to pursue their own interests. 

Thomas Aquinas similarly identified principles of rational conduct for humans derived from 
natural law.  Bix and other positivist scholars have suggested that Aquinas was more 
concerned with the source and limits of moral requirement (what law ought to be) than a 
descriptive account of the law (what law is).304  What law is and what law ought to be, as 
discussed, are also known as de lege lata and de lege ferenda under civil law (see 
Methodology).305  Murphy counters that it is evident from Aquinas’ hierarchy of ideas that 
he is setting out both a theory and a description of the law.  Aquinas’ thesis, that all law is 
a rational standard of conduct, commences with God as the external source of law, moves 
to human law as capable of binding conscience, and ends with an account of obedience 
to authority.306  Grotius and Aquinas essentially identify natural law as being composed of 
an overarching normative principle, which, though human reason, can be arranged into 
subsidiary principles and descriptive law.  This hierarchical approach commencing with a 
primary normative source, is similarly evident in the thinking of leading legal positivists.  
Austin considered that all valid norms in a legal system could be traced back to sovereign 
command.  HLA Hart envisioned law as a system of normative statements grounded in an 
ultra-norm that required no justification (i.e. Hart’s Rule of Recognition).  Hans Kelsen, on 
the other hand, conceived of a Basic Norm (Grundnorm) derived from the human practice 
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of treating certain acts as having normative value.  Bix states, in this respect, that the Rule 
of Recognition and Basic Norm “rest on the idea of chains of normative validity: a particular 
legal norm is only valid because it has been authorized by a more general or basic legal 
norm.”307  Accordingly, while contesting the origin of law, natural and positive law concur 
as to the existence of overarching normative sources of law from which subsidiary law 
cascades. 

Mare Liberum was addressed to the “[t]he princes and free states of the world”308 and laid 
down a challenge to the efficacy of the Papal Bull.309  The timing of its publication, on one 
view, may have been intended to prevent the Netherlands from acceding to Spanish and 
Portuguese claims over the East Indian Ocean during the negotiation of a twelve-year 
armistice in 1609.310  The work is premised on Grotius’ reasoned approach to natural law, 
as a network of rights and obligations concerning the commons and property, first laid 
down in De Jure Praedae.  Although affirming the laws of nature are the product of “divine 
providence”,311 he contends those laws can be understood through the application of 
reason.312  Grotius’ foundational natural law principle is that God created the world in 
common for all humanity.  He proceeds to make a series of reasoned deductions (see 
Methodology),313 anchored to this foundational principle, intended to demonstrate some 
things in the world can be owned while others cannot. 

Grotius contends that the things “nature had brought forth for the use of man” can be 
divided into those that should remain common and those capable of being acquired as 
property through human labour and industry.  He asserts natural law is “set down for both” 
whereby “all surely might use common things without damage to all and, for the rest, every 
man contented with his portion shall abstain from another’s.”314  Grotius asserts that it is 
clear that the sea, by its very nature, cannot be appropriated by people.  Its use is common 
by means of broad consent between humankind.  No one has the power, whether by 
prescription or custom, to grant a privilege adverse to humankind.  This means that 
“overseas commerce cannot be limited by people nor any authority (including the 
Pope).”315  It is “well known”, Grotius declares, “that the Pope has no authority to commit 
acts repugnant to the law of nature.”316  His overarching declaration, that the sea is 
common to all as a matter of divine providence, is supported by two key property 
arguments: (a) the fluidity of the sea makes it incapable of possession or enclosure; and 
(b) ownership is limited to goods that can be exhausted, and the sea cannot be 
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exhausted.317  The land, in contrast, can be physically circumscribed and transformed into 
property through human labour.  Grotius reasons that, while land was originally held in 
common, it should be treated differently to the sea, as a matter of expediency and 
necessity, otherwise its products would soon be exhausted.318 

Grotius viewed property (things capable of exclusive possession) as an extension of an 
individual’s natural rights.  He presented natural rights as stemming from a fundamental 
form of self-ownership.  They belonged to the individual and were by nature inalienable 
things that could not belong to another person (e.g. life, body, freedom and honour).  
Roman law referred to those aspects of ourselves that are protected, or over which we 
have a claim that others do not interfere, as the summ (one’s own).  For Grotius, 
recognition of property in material objects or land under positive law constituted an 
extension of the summ.  Positive law could not expand property in a way that interfered 
with an individual’s fundamental right to sustain themselves.  Just as some resources 
retained their common nature, so the right to use common resources bestowed by God 
survived the advent of private property.319  Grotius considered that necessity was an 
essential ingredient of any property system which took priority over conventional views of 
property.320  He further contended that natural law, for reasons of sociability, required that 
people did not waste resources.  Grotius, thus, asserted that respect for the summ placed 
significant restrictions on property.  The right of necessity and the injunction against 
wasteful practices arose because of the essential right of all individuals to continued 
existence.321  Grotius did not, however, establish a clear link between the summ (self-
ownership), preservation and the right to claim property (ownership) over nature.322 

The right to sustain oneself would be taken up by Locke in a more thorough way.323  Locke, 
similarly, believed that in a natural state all people were equal and independent, and 
everyone had a natural right to defend their life, health, liberty, or possessions.  Locke 
concurred that while the world had been enriched with natural resources for the use of 
humankind, no individual had a separate or exclusive right to those resources. There was 
only a common right of use.  This common right excluded the possibility of dominium over 
things in their natural state.  Locke’s theory of labour, evident in an elementary form in 
Grotius’ work, provided the bridge between the common right of use and individual 
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property rights (see Chapter 3).324  Locke took the mixture of one’s labour (summ) with 
land as the basis for one’s claims to property over natural resources.  Following the natural 
rights tradition, he likewise considered that the care and cultivation of the environment 
was a corollary of human interest.  Each person had a duty to respect the claims of others 
to use of the world’s natural resources which were not required for their own 
consumption.325  Nevertheless, the perceived fundamental difference between sea and 
land remained central to natural law conceptions of property “up to and beyond John 
Locke’s agriculturalist argument for appropriation, which similarly exempted ‘the Ocean, 
that great and still remaining Common of Mankind’ … from the possibility of exclusive 
possession.”326 

Ironically, Mare Liberum was taken by the English and Scots as an assault on their fishing 
rights in the North Sea.  King James I had been aware, at least since his ascent to the 
English throne in 1603, that England’s domestic fisheries were in a dangerous state of 
decay.  This decline was exacerbated by technically superior Dutch fishing practice.  He 
carried with him a Scottish tradition of exclusive fishing, which he would vigorously peruse 
in order to secure British fishing interests.327  Mare Liberum’s publication, on another view 
to that above, was timed to counter British assertions to exclusive fishing areas.328  
Whatever the circumstances, mere weeks following the publication of Mare Liberum, 
James I issued a proclamation forbidding foreigners from fishing in British seas except 
under licence from the King.329  Several authors put pen to paper in retort to Mare Liberum 
and defence of British claims to the sea.  William Weldwood, most notable amongst these 
early authors, took issue with the suggestion that the resources of the sea were 
inexhaustible.  He warned of the dangers of over-fishing for local communities and argued 
that exclusive ownership was necessary to counter this threat.  Barnes states that 
“[c]onservation, albeit anthropocentrically conceived, justified the coastal State’s primary 
and exclusive right to fisheries along its coasts.”330  Weldwood’s second argument was 
that the seas fluidity was no bar to ownership, as it could be divided using navigational 
points of reference to establish its boundaries.331 

It was Selden, however, in the service of King Charles I, who produced the most significant 
challenge to Mare Liberum with the publication of his Mare Clausum in 1635.  Mare 
Clausum, largely regarded as more sophisticated than other such works, ultimately came 
to embody the opposing view to Grotius’ free sea treatise. 332  While Weldwood was 
principally concerned with fishery rights, Selden was more interested in the broader 
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question of maritime dominion.333 Selden sought to validate two propositions: “[t]he one, 
That the Sea, by Law of Nature or Nations, is not common to all men, but capable of 
private Dominion or proprietie as well as the land; The other, That the King of Great Britain, 
is Lord of the Sea flowing about, as an inseparable and perpetual Appendant of the British 
Empire …”.334 Seldon did not regard dominion of the sea as an immutable part of the 
natural law.  He contended that the origins of property lay in human action, not natural 
law.335 For Selden, “reason existed within the brain, and the right use of cognitive abilities 
gave access to natural law rather than reflection upon the state of society and nature.”336

To the extent that natural law had any bearing on the issue it was permissive and 
intervenient.  Permissive in the sense that it is neither forbidden or commanded, 
intervenient because it evolves out of custom and usage.  Whereas Grotius’ methodology 
was deductive, Selden employed an inductive approach (see Methodology)337 that relied 
on historical, legal and literary sources to substantiate his first proposition as an accepted 
legal practice and political fact.338 Mare Clausum is littered with historic claims to dominion 
over the sea in classical antiquity.  These claims provided the foundations for his argument 
that natural law permitted, rather than precluded, occupation of the sea.339

Selden, also, challenged the property arguments Grotius relied on to support his 
overarching normative canon that the sea is common to all.  He argued that the physical 
nature of the sea did not prevent States establishing maritime dominion.  Rather, he 
observed, like Weldwood, that the sea was capable through natural science of being 
surveyed by reference to geography.  This view of the sea as finite and divisible extended 
to the sea’s resources.340 Selden thus stated “[b]ut truly we often see that the Sea itself, 
by reason of other men’s Fishing, Navigation and Commerce, becomes the wors for him 
that owns it and others that enjoie it in his rights; so that the less profit ariseth, then might 
otherwise bee received thereby.”341 Since the sea was capable of division by survey, and 
exhaustible given rights of use could be diminished by others, it was necessary for States 
to establish dominion over the sea to protect their individual interests.342 Scholars have 
observed that Selden and Grotius were ultimately motivated by a priori343 assumptions 
concerning their country’s economic and political interests.344 This does not suggest that 
Selden’s methodology was deductive; rather, it is contended that neither jurist’s motivation 
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was purely academic or scientific.  I have some sympathy for Selden and Grotius, as a 
practicing barrister and academic, insofar as one’s views are ultimately shaped by one’s
practical experience and place in time and history (see Method).345 Were it not for their 
participation in events, our understanding of the law of the sea would likely be poorer.  It 
is worth noting, furthermore, that academic and theoretical purists are often subject to the 
polar observation that their work is insufficiently grounded in the real world. Whatever 
one’s view, as to the effect of pragmatic cause or polemic argument on their work, it must 
be acknowledged that Mare Liberum and Mare Clausum (and their authors) have come 
to embody the principal normative and practical foundations on which the present-day law 
of the sea rests.

Mare Liberum prevailed in providing the foundations for the freedom of the sea doctrine.  
Mare Clausum, on the other hand, became emblematic of coastal State dominion over 
coastal waters.346 Barnes contends, in this respect, despite the polemic nature of their 
debate, that Grotius and Selden’s arguments are not wholly irreconcilable.  Grotius 
reserved his strongest claim to the high seas, whereas Selden was chiefly concerned with 
coastal waters.347 Grotius did not express his doctrine in absolute terms, and accepted 
that there were exceptions limiting its application in favour of States adjacent to inland 
bays, gulfs and straits.348 He conceded, furthermore, that a doctrine of territorial waters
could be sustained through exclusive control of a limited band of coastal waters.349

Selden, in turn, conceded that dominion did not prohibit the freedom of navigation.350 The 
protagonists’ legal philosophies would both profoundly influence the subsequent 
development of the law of the sea.  However, it was ultimately eighteenth-century State 
practice (of course) that proved decisive to recognition that the freedom of the sea doctrine 
applied to the high seas and innocent passage, while sovereign rights applied to a 
narrower stretch of water adjoining the shore.351

The eighteenth and nineteenth centuries marked the emergence of Great Britain, France 
and the Netherlands as major maritime powers.352 They commanded global empires and 
pursued the expansion of maritime trade, importing natural resources and exporting 
manufactured goods.353 Freedom of the sea was paramount to the maintenance of 
lucrative trading routes.  Most jurists, by the eighteenth century, had accepted Grotius’
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argument that the oceans were not susceptible to occupation because they were 
inexhaustible and indivisible.  They sea was res communis, forming part of the original 
commons, and remained free to all humanity.354 Mare liberum was accepted as the basis 
of ocean regulation, subject to exclusive sovereign control over a narrow width of coastal 
waters.355 Cornelius van Bynkershoek’s dissertation, Dominion of the Sea, laid down the 
dictum that “the jurisdiction of the land ends where the force of arms ends”.356 This 
became the cannon shot doctrine, which established the width of sovereign control as 
3nm or the possible range of a cannon from shore.357 By the nineteenth century concern 
turned to passage through another State’s territorial sea.  This proved necessary for the 
maintenance of trade and commerce.  Dominion had to be reconciled with innocent 
passage.358 The right of innocent passage signifies an intersection between mare liberum
and mare clausum and exists as a limitation to absolute coastal State sovereignty in the 
territorial sea.  It is not a gift of the coastal State to passing vessels, rather a limitation on 
coastal sovereignty in the interests of international interaction.359
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In the twentieth century, international focus shifted to claims over natural resources 
located beyond territorial waters.  Hence, my jurisprudential discussion has 
chronologically caught up with the twentieth-century foundations for the LOSC discussed 
in earlier sections. Grotian assumptions about the boundless and bountiful physical 
nature of the ocean came under challenge,360 while Selden’s view of a finite and divisible 
sea began to breath fresh air.  Phillip Allott talks of the LOSC as “the product of an 
international social process extending back, philosophically and historically, to the 
sixteenth century and far beyond.”361 He compares the law of the sea to an animal having 
metamorphosised between the larval and adult stages of its lifecycle.  The adult may bear 
little resemblance to its previous form; yet it remains the same animal participating in one 
process of developmental change, “genetically particular as a member of a particular 
species, historically particular as a unique individual.”362 The LOSC is notable for its 
consensual process and reconsideration of normative goals.  Expansion of control over 
vast areas of the ocean had become contingent on legal forms of exclusion rather than 
the exercise of maritime power.  Negotiation and compromise were now much more 
important tools in the process of reaching consensus on rights and obligations.363 New 
power blocks formed, as States engaged in collectively bargaining to advance issues of 
mutual interest.  Coastal States demanded greater jurisdiction to protect and preserve
adjoining waters (beyond their territorial seas) from new technology and industrial 



practices employed by foreign fishing fleets.  Developing States, likewise, sought a more 
equitable distribution of the ocean’s resources.  States supported their interests by 
advocating for modern normative goals which both invoked and challenged established 
legal theory. 

New consensual statecraft had brought on a metamorphosis of the law of the sea, from 
historical and philosophical customary foundations, to a modern collection of normative 
goals reflecting new global imperatives.  Grotius might have explained twentieth-century 
consensus as natural law in action.  States applying reason, as members of international 
society, to the natural law principle of self-preservation in order to deduce amended 
sources of normative law and subsidiary description.  Grotian tradition supports this view, 
contending that, while there is no common religion or ideology, international law enables 
diverse cultures to reach consensus on common moral norms.364  It is cautioned that this 
approach glosses the fact that Grotius was an advocate whose theory was ultimately 
crafted in the service of national interest.  Parry suggests, for example, that Grotius might 
be more appropriately thought of as a foundational figure for contemporary international 
legal practice.  His minimalist conception of natural law, and willingness to use the 
materials at hand to construct arguments exemplifies a lawyerly approach.365  As 
discussed, I consider that concerns about Grotius’ moral authority and scholarly objectivity 
are overwrought.  Grotius, after all, was also a humanist whose free sea advocacy made 
a significant contribution to the development of rights-based law and liberal political 
theory.366  Agonising over his motivations, furthermore, overlooks the point that Grotius’ 
methodology established a formula for applying reason to imperatives in order to 
determine overarching normative principles and subsidiary forms of law.  Of course, our 
understanding of what is imperative in the twentieth century is shaped by our scientific 
knowledge of the world around us as opposed to theological belief.367  Nevertheless, I 
consider that Grotius provides as good an explanation as any for the emergence of new 
forms of normative law during the twentieth century, particularly the common heritage of 
mankind and environmental protection. 

Allot suggests that from natural law ethos to rationalistic naturalism, however dimly 
perceived by the participants in international society, there may be a more coherent 
underlying ideological structure to international public law than is normally perceived.  He 
states, whatever the case, import of the notion of consent into international legal theory 
became “the validating, sustaining, and conditioning force in the development of 
international social arrangements”.368  Politically evolved societies govern themselves 
through laws that place limits on natural freedom.  Those laws are limited to the extent 
they function in the interests of society.  Allott stated, shortly after the LOSC came into 
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force, that to say that international society has reached such a point is not new.  Rather, 
the real question was whether the rights and duties of customary and treaty law could 
now be said to compose public international law.  For Allot, this fundamental 
change in international attitude marks the true significance of the LOSC.369  Allott 
observed, moreover, nearly a decade later, that legal relations under the LOSC are 
articulated in terms of social objectives, indicating, it not only represents progress 
towards a social form of international law, it requires State Parties to achieve progressive 
social development. International social objectives and process are particularly evident 
under Parts XI and XII of the LOSC.  Allot asserts that it requires wilful incomprehension 
to read them as anything other than the international public interest expressed as 
positive law.  The common heritage of mankind and the obligation to protect and 
preserve the marine environment respectively transformed property metaphor and 
contractual relations into universal normative goals.370 

Grotius is often quoted as having stated that “[m]ost things become exhausted with 
promiscuous use. This is not the case with the sea. It can be exhausted neither by fishing 
nor by navigation, that is to say, in the two ways which it can be used.”371  However, it is 
important to acknowledge, Grotius cautioned that the free use of the commons should not 
involve resource use detrimental to others.  Rather, one’s right to use ocean resources 
existed only to the extent that it did not interfere with the rights of all others to the commons 
- in the present and future.372  As Pardo stated, “Grotius himself would have recognized” 
the freedom of the sea principle was inappropriate “when ocean space can be subject to 
occupation and when the living resources of the sea are threatened by depletion.”373 

Barnes, similarly, states that there was is a strong pull towards res communis when the 
perceived common interest in use of the high seas came under threat in the twentieth 
century.374  Pardo, indeed, clearly characterised the seabed beyond national jurisdiction 
as res communis when promoting the “common heritage of mankind … in the name and 
for the benefit of all-peoples and of present and future generations.”375  One should not 
overlook the fact that Pardo’s explanation to the General Assembly of his common 
heritage of mankind principle holds the germ of another overarching twentieth century 
normative goal – sustainable development.  Enjoyment of the commons, after all, is for 
the benefit of all humanity; there is no temporal limitation or exclusion to that fundamental 
principle.

Sustainable management of the sea 

The previous section provides a broad explanation of the historical and theoretical 
foundations of the law of the sea and how they influenced twentieth-century consensus 
concerning the overarching normative principles of modern international environmental 
law.  This section connects the former discussion with my thesis that “sustainable 

369  Allott, P., ‘Power Sharing in the Law of the Sea’, above n 368, at 27. 
370  Allott, P., ‘Mare Nostrum: A New International Law of the Sea’, above n 361, at 785. 
371  Schneider, J., ‘Something Old, Something New: Some Thoughts on Grotius and the Marine Environment’, (1977) 
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373  Pardo, A., ‘The Law of the Sea: Its Past and Its Future’, above n 75, at 16. 
374  Barnes, R., Property Rights and Natural Resources, above n 277, at 181. 
375  Pardo, A., ‘An International Regime for the Deep Seabed’, above n 51, at 214. 

290



management of the marine environment” can be considered a coherent body of 
jurisprudence.  My thesis is premised on legal theory and formula that place the principle 
of sustainability at the centre of a network of rights and duties which collectively compose 
a body of law unique to the marine environment.  I approach this discussion with the 
intention of defending the primacy of sustainability over the multitude of secondary 
principles, management tools, descriptive law, and legal doctrine which has emerged 
since its international inception and domestic implementation.  My earlier chapters identify 
different, at times seemingly inchoate, departments of legal doctrine.  These departments 
are not always clearly demarcated, as with most areas of law they have a habit of bleeding 
into one another.  That said, despite their differences, it is my contention that these are 
departments of doctrine embodying the underlying threads of sustainable management of 
the marine environment in New Zealand.  Traditional legal theorists would likely construe 
“whole departments of legal doctrine” as meaning the classic fields of scholarship and 
practice, such as property and tort.376  Indeed, the idea that there are “philosophical 
foundations” to environmental law might strike some legal philosophers as a strange one.  
It is occasionally said, in this respect, that environmental law is not a distinctive area of 
law, but rather an umbrella term for a collection of statutory provisions concerning 
environmental protection.377  Coyle and Morrow forcefully argue that “such a conception 
of environmental law deserves to be, and can be, rejected.”378  Rather, they claim that it 
is possible to find, in the “common law”, a philosophical foundation for environmental legal 
thought “of surprising antiquity and sophistication” involving an intersection of property 
and tort with public and private law.379 

I concur with Coyle and Morrow’s sentiment that the history and foundations of 
environmental law are more deeply rooted than contemporary statute might suggest. 
However, it is probably at this juncture that I depart from their interpretation of 
contemporary environmental law.  In fairness, context is everything, and, our respective 
views will be shaped by the alterative lenses through which we look at environmental law.  
Coyle and Morrow are principally concerned with English common law and the 
environmental statutes of Great Britain.  My focus, on the other hand, concerns public 
international law and legal doctrine as reflected in the laws of New Zealand.  Coyle and 
Morrow seek to rationalise the philosophical and common law foundations of 
environmental law, whereas I seek to rationalise the philosophical and doctrinal 
foundations of sustainable management of the marine environment.  Coyle and Morrow 
wish to challenge anachronistic beliefs that statute was the first attempt to articulate 
environmental concerns.380  They characterise modern environmental law as personifying 
positivist technicality where public/private distinctions are devoid of more profound 

376  Edmundson, W., ‘Introduction’, in The Blackwell Guide to the Philosophy of Law and Legal Theory, above n 304, 
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questions concerning the nature of property and rights.381  I agree that it is quite simply 
wrong to describing environmental law as a child of statute.  However, in contrast to Coyle 
and Morrow, I claim modern environmental law must be interpreted in accordance with 
normative legal principles whose heritage is profoundly rooted in classical and 
renaissance thought.  The twentieth-century codification of these principles, as 
overarching goals of environmental law, means that subsidiary forms of positive law 
remain valid only to the extent they achieve those superior normative goals. 

My thesis is that the principle of “sustainable management” as applied to the “marine 
environment” is the normative lodestar for a coherent body of jurisprudence.  The historical 
origins of “sustainable management of the marine environment” are found in European 
legal theory concerning res communis (the commons), dominium (property), and 
sovereignty, and related State practice between the sixteenth and mid-twentieth century.  
The focus of my attention is the contemporary application of sustainable management to 
the marine environment through the laws of New Zealand.  Sustainable management of 
the marine environment is the overarching normative goal.  However, sustainable 
management of our ocean cannot be fully understood without acknowledging the different 
areas of underlying legal doctrine which have evolved to address twenty-first century ideas 
of the commons, property and sovereignty.  I have heard blackletter public lawyers 
describe sustainable management as a protean form of statutory language.  I assume this 
description is intended to mean that sustainable management is conceptually ever-
changing or kaleidoscopic.  This frustration is not unusual for public law generalists who 
prefer to rely on the agreed cannons of common law doctrine.  However, as discussed 
above, this assessment is simply born of unfamiliarity with the philosophical and doctrinal 
foundations of environmental law.  I devote a reasonable amount of my introduction to the 
descriptive nature of environmental law academia in New Zealand (see Introduction),382 
which I consider exacerbates such misunderstandings.  Coyle and Morrow’s 
characterisation of environmental law as positivist and technical may not be as much of a 
comment on the absence of a normative basis in British statute (over which I claim no 
expertise) as it is a comment on the condition of contemporary legal academia and 
practice concerning environment law. 

That said, in my experience, environmental lawyers within my country universally 
appreciate and can articulate the normative centrality of sustainable management to 
environmental law.  They may not have a deeply theoretical understanding of sustainable 
management, or the legal character of different ocean jurisdictions, but they are able to 
take expert evidence and make a reasoned judgement as to whether it satisfies the legal 
principle of sustainable management.  Of course, when principle is inconvenient, some 
litigators will invariably advance procedure and technicality to disable principle through 
“death by a thousand cuts”.  Moreover, our common law heritage means precedent is 
occasionally created that sits well-outside accepted environmental legal doctrine.  
Nevertheless, New Zealand’s environmental law ca be said to owe as much to civil law 
tradition as it does to our common law heritage.  This reflects a broader growth in similarity 

381  Coyle, S. & Morrow, K., The Philosophical Foundations of Environmental Law: Property, Rights and Nature, above 
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between legal practice in Europe and common law jurisdictions.  The convergence of legal 
systems is evident in the sustainable management purpose (the overarching normative 
goal) of New Zealand legislation, which directs the implementation of second tier 
principles (incl. objectives and policies) and more descriptive forms of law.  The principled 
nature of our legislation has required the judiciary to be more open than might otherwise 
have been the case to the consideration of alternative sources of law (i.e. alternative to 
common law doctrine and precedent) including inter alia international law (even when not 
expressly recognised in statute), soft law, environmental standards, decisions from other 
domestic jurisdictions, and academic and professional legal writing (see Methodology).383 

These sources of law can all help to shed deductive light on how normative legislative 
goals might be achieved where the inductive nature of precedent provides insufficient 
guidance.  I am certainly not suggesting that a European approach to doctrine should 
replace precedent in judicial decisions concerning environmental principles.  Precedent 
has an organic quality that enables our specialist judiciary (i.e. Environment Court) to 
incrementally interpret how sustainable management should be applied in respect of new 
facts.  The appellate courts will, more often than not, overturn bad precedent.  The higher 
one ventures within the appellate court system (on questions of law, not fact) the more 
freedom advocates and judiciary have to focus on fundamental questions of principle and 
doctrine.  I recall, in this respect, a Bar Association workshop on effective advocacy.384  
Ethical values and standards, such as honesty, realism, accuracy, proportion and 
simplicity were, of course, emphasised.  The counsel that particularly resonated with me, 
however, was an appellate court judge’s confirmation that most members of the judiciary 
dislike poor outcomes.  He cautioned, more fundamentally, that where the strict 
application of positive law leads to an unjust or unfair result the majority of appellate judges 
will find a way around positive law.  This, of course, invites cries of triumph from critical 
legal theorists who claim that all law is subjective.  As a barrister, who has frequently 
witnessed technical points struck down by principled argument, I consider that the 
preferable explanation for this phenomenon lies in natural law’s insistence that social 
reasoning applied to foundational sources of law trumps descriptive law. 

As discussed, most traditional schools of legal philosophy concur on the existence of 
overarching norms that provide the basis for determining subsidiary forms of positive law. 
Grotius’ approach to natural law established a logical and sequential formula for applying 
reason to overarching normative ideas in order to deduce descriptive forms of positive 
law.  The fact that his norms are rooted in divine providence sits somewhat uncomfortably 
alongside the increasingly secular nature of western society in the twenty first century.  I 
do not consider that Grotius’ theological foundations to natural law detract from his 
relevance to modern normative legal principles.  It should not be overlooked, in this 
respect, that secularism has facilitated legislative protection of indigenous spiritual values 
and the recognition of legal personality in nature.385  Grotius advanced a particularly 
secular view of natural law for his time.  His ideas of social reasoning continue to be 
relevant to modern legal theory, even if one disagrees with his conception of divine 

383  See “Modern doctrinal methodology” under Part I.C. Methodology, at 26. 
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providence as the overarching source of natural law.  Suddendorf, reflecting on 
renaissance enlightenment in his scientific account of human behaviour, observes that 
Darwin foreshadowed civilisation would eventually result in the extension of our social 
instincts and sympathies to all humanity.386 Suddendorf supports that view noting that 
human cooperation has continued to increase in scale throughout history.  Moreover, 
research indicates that all human societies follow the same basic moral rules to prevent 
harm and encourage help.387 Grotius’ notion of humans as social beings remains relevant
because his use of social reasoning to identify normative principles as the source of 
positive law is prototypical of the overarching twenty-first century principle of sustainability.  
The sustainability principle, irrespective of different expressions (e.g. sustainable 
development or management), provides a superior social goal, premised on 
environmental imperative, which all second-tier norms and descriptive law must achieve 
in order to remain intra vires public law.

Coyle and Morrow observe that, just as early natural law saw an intimate link between 
human interest and sensible environmental management, sustainable development is 
premised on prudential concern for human welfare within a wider moral framework of 
values emphasising justice and responsibility.388 These values prioritise long-term social 
interest and cannot be overridden by individual interest.  They correctly assert that this is 
where the prioritisation of sustainable development (I include sustainable management) 
most openly comes into conflict with individual property rights and interests.  Barnes, in a 
similar vein, comments that “the explicit prioritisation of sustainability and the protection 
of … public interests in natural resources” militates against privatisation or at least strong 
forms of private property.  “This is particularly the case in regimes where the parameters 
of the resource … are determined by scientific factors.”389 I, likewise, say that sustainable 
management of the marine environment prioritises public interest and access over private 
forms of use and occupation (see Chapters 3 and 4).390 Coyle and Morrow conclude that 
“[s]ustainable development might therefore be seen as a distinctly modern reassertion of 
the most fundamental insight to have emerged from natural law tradition: that it is only 
through the exercise of right reason and reflection upon humanity’s place in the world that 
human interests are best served.”391

Bosselmann agrees, as discussed, that the principle of sustainability has been in 
existence for centuries.  Bosselmann, consistent with a natural law assessment, says 
sustainability is entirely concerned with use of the resource base.  While our awareness 

386 Suddendorf, T., The Gap: The Science of What Separates Us from Other Animals (Basic Books, New York 2013).  
See Chapter 9 “Right and Wrong”; and Darwin, C., The Descent of Man, and Selection in Relation to Sex, with an 
introduction by Bonner, J. & May, R. (Princeton University Press, New Jersey 1981) at 100.  Darwin states that:
“As man advances in civilisation, and small tribes are united into larger communities, the simplest reason would 
tell each individual that he ought to extend his social instincts and sympathies to all the members of the nation, 
though personally unknown to him.”
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has broadened from local resources in ancient times to ecosystems today “– the principle 
of ecological sustainability never changed.  This core of sustainability cannot be different 
from ‘sustainable’ in the context of ‘development’.”392 Rather, the social and economic 
components of sustainable development make the concept operable, as sustainability is 
only achieved if development preserves the integrity and continued existence of 
ecosystems.  Bosselmann concludes that sustainable development “[a]s a norm … can 
be formulated as the obligation to promote long-term economic prosperity and social 
justice within the limits of ecological sustainability.”393 Sustainable management, as 
conceived in New Zealand, similarly includes an obligation to achieve environmental 
equity between present and future generations.  The influence of neoliberal theory, 
however, means that sustainable management is not concerned with intra-generational 
equity.  This departs from Grotius’ idea that self-preservation justifies the redistribution of 
property to those in need (albeit in the company of privateers). Sustainable management 
is founded on an obligation, however, not to use property (private or common) in ways 
that will adversely affect the rights of others (i.e. their wellbeing). Moreover, environmental 
protection is a core element of sustainable management.   The use of property is premised 
on scientifically based “environmental bottom-lines” including such things as a 
requirement to safeguard the life-supporting capacity of ecosystems.  Sustainable 
management at its core, while a unique expression of sustainability, exemplifies a 
twentieth century reassertion of natural law tradition.  It enjoins reason to be exercised, 
reflecting on modern imperatives, to achieve outcomes that are in the best interests of 
society.  Ecological sustainability is prioritised because ecosystem failure is not in the best 
interests of humanity.

392 Bosselmann, K., The Principle of Sustainability, above n 83 at 53.
393 Bosselmann, K., The Principle of Sustainability, above n 83 at 53.
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New Zealand’s legislative provision for sustainable management of the marine 
environment can equally be considered a reassertion of natural law.  It embodies classical 
and renaissance ideas including res communis, use of the commons, and social 
wellbeing.  Marine environment use is limited to the extent that it does not interfere with 
international and public wellbeing.  It is common to all; as a common heritage of the 
international community or common property held by the sovereign in public interest.  
Sovereign jurisdiction, over sustainable management of our marine environment, in turn, 
is founded on individual liberty and the exercise of consensus as a means of preserving 
social wellbeing.  Sovereignty, and sovereign rights, are the product of international 
consensus reconciling competing twentieth-century interests under the LOSC.  New 
Zealand’s exercise of sovereign claims must, therefore, be cognisant of the fact that their 
legitimacy is underwritten by reciprocal observance of our obligations that embody the 
rights of the international community.  Failure to observe coastal State obligations risks 
incurring State responsibility.  The principle of responsibility, sometimes referred to as 
international liability, provides that States may be held accountable to the claims of other 
States under international law.  The Seabed Disputes Chamber of ITLOS, for example, 
has held that liability can arise where environmental damage results from a State’s failure 
to observe its obligations under the LOSC (see Chapter 6).394 Claims concerning another 



State’s liability may be brought before the ITLOS, ICJ, international arbitral tribunals.  
Alternatively, they may be pressed through diplomatic channels and negotiated 
settlements.395  Whatever course of action may be adopted, State failure to observe 
common heritage and marine environment obligations under the LOSC risks the possibility 
of real international consequences. 

It is important, therefore, to recognise that implementation of sustainable management 
over ocean areas within our national jurisdiction is not simply an exercise of sovereign 
power.  We have an obligation to protect and preserve our marine environment under the 
LOSC.  Breaching that obligation could conceivably lead to claims by other States for 
anything ranging from interference with rights of navigation to damage caused by 
transboundary pollution.  A senior international litigator once half joked that lawyers who 
fail to acknowledge the LOSC obligations would be wise to have public indemnity insurers 
with deep pockets.  And yet, environmental lawyers tend to be positively focused on 
domestic legislation in New Zealand.  They have a solid grasp of enforcement and 
penalties under national environmental law but, for the most part, remain quite oblivious 
to the LOSC obligations (see Thesis)396 or the principle of international liability.  It may 
seem surprising that a coastal State, with the fifth largest expanse of ocean jurisdiction in 
the world, is so under-represented by law of the sea experts.  In fairness, the sheer 
distance of New Zealand from other countries has meant that private practitioners (as 
opposed to the Ministry of Foreign Affairs and Trade’s legal division) have not had much 
call to consider the marine environment outside national legislation.  Nevertheless, 
advancing technology and increasing resource scarcity carry greater possibility for trans-
boundary incident and dispute.  Pardo’s dire prophecy that all the ocean would be 
enclosed by the end of the twentieth century did not in fact transpire.  It may simply be 
that he over-estimated, by a few decades, the speed at which technology would open the 
final ocean frontiers. 

The haste of some coastal States to extend national control over mineral resources has 
led one commentator to question whether we are approaching Selden’s mare clausum 
(i.e. closed seas), and whether the common heritage principle needs to be expressly 
applied to areas within national jurisdiction.397  According to this view, increasing State 
preference for national ownership over supra-national management of the commons 
threatens to instigate the decline of the common heritage principle.  “In essence, 
technological change places added pressure on communal-property mechanisms, 
causing them to break down while at the same time opening up new areas of the commons 
for development.”398  Tension between the common heritage principle and technologically 
fuelled national interest was, of course, at the heart of Pardo’s sceptical outlook as to the 
balance between mare liberum and mare clausum by the turn of the last century.  Paolo 
Mengozzi399 observed, writing around the same time as Pardo, that the idea of common 
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heritage and “national jurisdictional creep … inherent in the institution of the EEZ” did “not 
come into being as conflicting elements; instead they have developed as parallel 
phenomena.”400  He lamented what he saw as “a common trend” towards an “obliteration 
of the awareness that the adjustment in a ‘justicialist’ sense of the rules arising from the 
principle of the freedom of the seas” were “the starting point of the historical process of 
consolidation of the two legal phenomena …”401 (i.e. mare liberum and mare liberum). 

Mengozzi contended that while the trend towards modern descriptive law was 
understandable, it could only be a trend, because “in any rigorous scientific analysis, the 
rules which come into being or specify in the international legal order must always be 
connected, when determining their content, to the motivations, social reasons and 
interests for the protection of which such rules have been historically formulated.”402  He 
echoes Pardo’s concern that jurisdictional creep was giving rise to legal relations 
characterised by “real and absolute rights” in fundamental contrast to the common 
heritage principle.  Importantly, however, Mengozzi observed that conflict between 
common heritage and State jurisdiction was not as evident in relation to other forms of 
community interest.  He went on to assert, in a reflection of Pardo’s call for a basic principle 
for equitable accommodation of exclusive and inclusive uses, that “[t]he protection of 
environment, the rational management of biological resources and a suitable development 
of scientific research have been considered as deserving a legal protection certainly as 
interests mainly of the coastal States, but at the same time also as interests of present 
and future generations and of the whole mankind, since they would represent a kind of 
indivisible heritage (i.e. CHM).”403  Accordingly, it is possible to see, in Pardo and 
Mengozzi, the seeds of sustainability (sustainable development) as an overarching 
normative principle applicable to common, sovereign and property interests within the 
marine environment.  Both jurists appeal to the historical and jurisprudential foundations 
of the law of the sea in order to invoke a normative lodestar for ocean management in the 
face of new challenges clothed in old naval uniforms. 

It is suggested that similar historical and jurisprudential foundations sit at the heart of more 
recent statements made by Judge Jin-Hyun Paik, President of the ITLOS, in a newsletter 
from late 2018.404  The President states that, while the ITLOS’ core activity is to adjudicate 
cases, it is of paramount importance to transmit knowledge and information.  The 
newsletter is noteworthy because sustainability is referenced on three occasions.  First, 
the President notes the “interplay of science and law or ocean sustainability”.  More 
fundamentally, the President states, in relation to the ITLOS’ adjudicatory role, that “it has 
fostered the positive attitude of States toward the rule of law and ocean sustainability. 
Admittedly its full potential has yet to be realized.  I hope that the Tribunal will be able to 
make more valuable contributions to the rule of law at sea and ocean sustainability in the 
years to come.”405  The President’s statement may prima facie provide a further sign that 
due diligence is indeed an affirmation of sustainability’s normative role in guiding 
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subsidiary marine environment principles and descriptive law.  Digging slightly deeper, 
however, it is apparent the statement is grounded in what Mengozzi described as the 
“motivations, social reasons and interests” upon which the law of the sea has “been 
historically formulated”.  The rule of law and sustainability are together singled out as the 
normative values towards which it is hoped the Tribunal will make further valuable 
contributions.  An association between the rule of law and normative principle lay at the 
heart of freedom of the sea doctrine.  The common heritage of mankind embodies 
twentieth-century reassertion of natural law ideas concerning the commons, self-
preservation, and social wellbeing.  However, as Pardo and Mengozzi recognised, 
national jurisdiction has eroded common heritage as a principle of general application to 
the marine environment.  Step forth sustainability, a principle embracing the interests of 
humankind, present and future, without the jurisdictional constraint of sovereign claim.  It 
may not be too long, in this respect, before the ITLOS expressly connects the principle of 
sustainability with subsidiary forms of marine environment law. 

New Zealand’s implementation of sustainable management as an overarching normative 
goal for second-tier principles and descriptive law holds up well alongside its obligations 
to protect and preserve the marine environment under the LOSC (see for example 
Chapter 6).406  New Zealand could be used as one example of state practice lending 
weight to a finding by the ITLOS that sustainable development is accepted customary law.  
This would certainly, from an academically self-interested perspective, lend weight to my 
thesis that sustainable management of the marine environment forms a coherent body of 
jurisprudence.  It is necessary, however, to keep in mind that New Zealand’s enactment 
of sustainable management is a unique expression of the sustainability principle.  
Sustainable management is the overarching normative goal against which the validity of 
all decisions concerning “resource use” (incl. development) in the marine environment 
must ultimately be assessed.  It emphasises the effects of activities and scientific 
information as the metric for determining environmental bottom-lines beyond which 
proposed resource use may not venture.  The principle’s neoliberal prioritisation of the 
externalities of activities is theoretically unconcerned with issues of distributive justice (see 
Introduction).407  The strength of the principle rests in its disassociation of environmental 
management from consideration of how natural resources should be allocated within 
society.  It emphasises the role of science in obtaining information on the receiving 
environment and using that information as the baseline for scientifically assessing the 
potential environmental effects of proposed resource use.  The primacy accorded 
scientific information has served to reinforce, somewhat emphatically, how little 
knowledge New Zealand has concerning the biophysical nature of its extensive marine 
environment (see Chapter 6).408 

Sustainable management provides a hard science hand break on short-term economic 
interest.  It gives scientific information a priority that might otherwise be diluted if equitable 
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allocation of resources to meet present needs were also part of the overarching normative 
goal.  The effects-based approach recognises that humanity’s relationship to the marine 
environment needs to be premised on managing our interactions with the ocean. 
Predicating humanity’s relationship with the ocean on an assumption of development 
arguably creates a normative expectation that the marine environment should be 
developed to facilitate a more even distribution of the ocean’s wealth.  This does not mean 
that sustainable management should only be seen as a normative principle for developed 
States.  Sustainable management does not stand in the way of equitable distribution once 
science has established that a proposed use of the marine environment is sustainable.  It 
simply requires that the implementation and exercise of any allocative principle is kept 
separate from the decision as to whether a proposed resource use satisfies environmental 
bottom-line thresholds.  Sustainable management was only ever supposed to govern 
environmental effects in New Zealand.  It had been intended that separate legislation 
would be promulgated for the allocation of common resources, including marine resources 
(e.g. ocean space, aquaculture … etc.), as was the case with mineral licences and fishing 
quota. 

Sustainable management, following natural law tradition, is the normative product of 
human reason and modern imperative concerning the preservation of society and its 
individual members.  It is the normative lodestar; all second-tier normative principles and 
descriptive law is predicated on its achievement.  There are presently several second-tier 
principles particularly well suited to facilitating sustainable management of the marine 
environment.  These second-tier principles include, but are not limited to, integrated 
coastal management (ICM), the precautionary approach, best environmental practices 
and EIA.  ICM is amongst the most important second-tier principles.  It requires use and 
protection of resources to be integrated with use and protection of marine ecosystems.  It 
opposes sectoral or industry specific approaches; it calls for forms of management 
unconstrained by geographical, ecological, and legal boundaries. The principle, at heart, 
recognises that marine environment management requires full consideration of horizontal 
boundaries (e.g. land, rivers, sea), spatial scale (e.g. bay, harbour, ocean), temporal 
dynamics (e.g. short and long-term independent or interactive changes), and vertical 
institutional boundaries (e.g. community, state, national) (see Chapter 2).409  In essence, 
ICM encourages management approaches that recognise the complex nature of the 
ocean environment as opposed to those reliant on incomplete knowledge or artificial 
boundaries.  ICM is provided for in New Zealand’s territorial sea through an effects-based 
planning regime where cascading objectives, policies, and rules are intended to ensure 
any proposed resource use achieves the overarching goal of sustainable management 
(see Chapter 2).410 

Although there is no express provision for ICM in New Zealand’s EEZ and continental 
shelf, the principle was invoked and politically accepted as the basis for ensuring that the 
RMA and EEZ Act share sustainable management as their ultimate statutory purposes 

409  Makgill, R. & Rennie, H., ‘A Model for Integrated Coastal Management Legislation’, above n 164, at 138 to 142 
(Chapter 2, at 74 to 78). 

410  Makgill, R. & Rennie, H., ‘A Model for Integrated Coastal Management Legislation’, above n 164, at 152 to 156 
(Chapter 2, at 88 to 92). 
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(see Chapter 5).411  The absence of an ICM directive under the EEZ Act reflects the fact 
that there is presently no planning regime for the EEZ and continental shelf.  Early 
multidisciplinary advisory work undertaken for the EPA, in the lead up to the Bill’s 
implementation, revealed that focus should be placed (in the first instance) on uniform 
data collection from proponents of resource use during the EIA process in order to build 
a database of knowledge on the existing environment.412  It is suggested that ICM is 
implicit, in this respect, by way of the comprehensive information requirements under the 
EEZ Act.  This was certainly the assumption of the early advisory work referred to above. 
However, proponents of seabed mining within the EEZ contend that the Act’s information 
requirements are too costly.  An obvious response to such complaints is that any right to 
use the commons is based on an obligation not to damage the common interest.  If 
obtaining proper baseline information and EIA is not cost effective; prudent investors 
should take their capital elsewhere until the challenge of gathering scientific information 
is cost effective.  Sustainable management, in natural law tradition, renders individual 
interest in the commons subservient to the public’s interest in protection and preservation 
of marine ecosystems.  The precautionary approach, best available information, EIA and 
other second-tier principles serve at sustainable management’s pleasure.  They provide 
a further layer of schematic detail concerning the descriptive mechanics of sustainable 
management; they are intended to ensure that any use of the commons is premised on 
agreed scientific fact and satisfaction of bottom-line environmental thresholds. 

The historical and philosophical foundations of the law of the sea have also shaped our 
domestic ideas of marine environment sovereignty (imperium) and ownership (dominium).  
Although New Zealand is a parliamentary democracy, our background as a colony of the 
British Empire means that the Crown nominally remains the head of our executive, 
legislative and judicial branches of government (see Chapter 1 and 3).413  Historically, it 
was presumed that the Crown held both sovereignty and ownership to the territorial sea.  
However, following natural law tradition, the territorial sea was generally regarded as 
common property.  The Crown retained ownership to preserve public interest in the 
territorial sea and to avoid its alienation (see Chapter 3).414  The presumption of Crown 
ownership was eventually subject to legal challenge and claims of customary rights by 
New Zealand’s indigenous people (i.e. Māori).  Parliament reinterpreted and codified 
common law doctrine and customary rights to preserve the public interests in the territorial 
sea while enabling recognition of limited forms of customary ownership and use. 
Significantly, in a move to quell further division, the legislation rendered the territorial sea 

411  Makgill, R., Dawson, K. & de Wit, N., ‘The Exclusive Economic Zone and Continental Shelf (Environmental Effects) 
Bill’, above n 62, at 3 and 4 (Chapter 5, at 201 to 202); and Makgill, R. & Linhares, AP., ‘Deep Seabed Mining: Key 
Obligations in the Emerging Regulation of Exploration and Development in the Pacific’, above n 226, at 249 to 252 
(Chapter 6, at 225 to 228). 

412  Makgill, R. & Ors., Developing an EEZ and ECS monitoring regime for the EPA, Environmental Protection 
Authority, Independent Report No.1, dated 21 May 2012; and Makgill, R. & Ors., ‘Evaluation of MfE Discussion 
Document: Standards-Terms Conditions’, in Developing an EEZ and ECS monitoring regime for the EPA, 
Environmental Protection Authority, Independent Report No.2, dated 2 July 2012. 

413  Makgill, R., ‘New Zealand’, above n 97, at 909 and 910 (Chapter 1, at 45 to 46); and Makgill, R., ‘Public property 
and private use rights: Exclusive occupation of the coastal marine area of New Zealand’, above n 168, at 87 
(Chapter 3, at 114). 

414  Makgill, R., ‘Public property and private use rights: Exclusive occupation of the coastal marine area of New 
Zealand’, above n 168, at 87 to 90 (Chapter 3, at 114 to 117). 
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incapable of ownership (see Chapter 4).415 I pose a theoretical question, in my 
introduction, as to whether our territorial sea remains res communis or might now be more 
appropriately considered res nullius.  I state, in answer to my own question, that for all 
practical intents and purposes the territorial sea remains administered as public property 
in New Zealand.

Barnes observes that res nullius (no ownership) rendered to seas capable of 
appropriation, whereas res communis (common property) the seas were common to all 
and not susceptible to unilateral appropriation.416 He adds that “[e]xploring the 
relationship between these two positions very much echoes … the relationship between 
private rights and public interest.”417 Despite the potential for recognition of a very limited 
codified version of customary ownership and rights, I remain of the view that the territorial 
sea (and by extension the EEZ and continental shelf) come firmly within the realm of 
common property in New Zealand.  This is because property in the marine remains 
incapable of alienation by any individual, and no person may use or develop the marine 
environment in a manner that adversely affects the public interest.  Sustainable 
management of the marine environment remains underwritten by a presumption against 
private use (i.e. use is prohibited unless expressly permitted) (see Chapter 3).418

Moreover, sustainable management legislation expressly states that resource consents 
(e.g. licence to use marine resources) are neither real nor personal property.  That said, 
lack of provision for an allocative mechanism has meant that resource allocation is 
arbitrarily determined on a first-come first-served basis (see Chapter 3).419 A consent to 
use common resources may not be property, but it would be hard for anyone to argue that 
the resource is not the consent holder’s property if use is accompanied by possession. 
Sustainable management was supposed to be followed by a phase of allocation reform.420

Allocation reform could have established a more even balance between public ownership 
and the award of private use in the commons.  Instead, it seems that jurisdiction creep 
under the LOSC has been matched by a domestic trend towards division of the marine 
environment into interests bearing some of the hallmarks of property found in Wesley 
Hohfeld’s “bundle of rights” and Tony Honoré’s incidents of ownership (see Chapter 3).421

This has led me to postulate that consent to use the marine environment is a hybrid form 
of right that confers both statutory and property rights to a public resource (see Chapter 
3).422 It is worth noting that similar observations have been made in relation to the 
interface between coastal jurisdiction and rights of navigation.  One scholar, for example, 
has described the right of passage as an easement.  It is stated that “[o]n land, mixing 
common property systems with enclosure systems tends to result in a hybrid: the common 

415 Makgill, R., ‘Feeling left out at sea? Navigating no ownership, customary rights and resource management’, above 
n 390, at 178 to 180 (Chapter 4, at 155 to 157).

416 Barnes, R., Property Rights and Natural Resources, above n 277, at 181.
417 Barnes, R., Property Rights and Natural Resources, above n 277, at 182.

420 Upton, S., ‘Purpose and Principle in the Resource Management Act’, above n 135, at 43 and 44.
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422  Makgill, R., ‘Public property and private use rights: Exclusive occupation of the coastal marine area of New 
Zealand’, above n 168, at 104 to 108 (Chapter 3, at 131 to 135). 

419  Makgill, R., ‘Public property and private use rights: Exclusive occupation of the coastal marine area of New 
Zealand’, above n 168, at 91 to 93 (Chapter 3, at 118 to 120). 

418  Makgill, R., ‘Public property and private use rights: Exclusive occupation of the coastal marine area of New 
Zealand’, above n 168, at 101 to 103 (Chapter 3, at 128 to 130). 



law doctrine of servitudes. The law has taken several centuries to coalesce, but the basic 
tenet balances the rights of owners and nonowners, such that certain nonowners have a 
right to use an area for specific activities, while the owner is obligated to respect that 
right.”423  Of course, this description is merely designed to provide conceptual analogy as 
opposed to constituting an assertion that the rite of passage is a limited form of property 
right.  It does, nevertheless, emphasis the slippery slope between an exclusive right to a 
resource (albeit a limited interest) and the idea of private property.  It similarly leads to a 
question as to whether hybrid forms of exclusive property are being swept into existence 
on the coattail of jurisdictional enclosure.  It is worth keeping in the back of one’s mind 
Pardo’s concern as to the potential enclosure of the entire sea.  It is important, in this 
respect, not to lose sight of the fact that the fundamental insight of natural law tradition 
that it is only through the exercise of reason and reflection on humanity’s place in the world 
that human wellbeing is best served. 

423  Ball, S., ‘The Old Grey Mare, above n 11, at 104. 
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They, therefore, that take away this, take away that 
most laudable society of mankind; they take away the 
mutual occasions of doing good and, violate nature 
herself. 

Hugo Grotius, Chpt.1, The Free Sea1 

Phillip Allott’s publication Mare Nostrum (our sea) provides an insightful, yet concise, 
historical and jurisprudential interpretation of the 1982 United Nations Convention on the 
Law of the Sea (LOSC).  Allot cuts straight to the chase asserting that the LOSC makes 
it possible to generate a fundamentally new law of the sea, but that such a task “requires 
nothing more nor less than a reconceiving of the theoretical basis of the law of the sea”.2  
It greatly assists, of course, if the reader is already reasonably well versed in Hugo Grotius’ 
natural law theory and the historical evolution of the law of the sea between the sixteenth 
and twentieth century.  Allott makes no apologies for the density of his analysis.  Rather, 
echoing the views of other jurists around the time, he affirms that “[a] false philosophical 
innocence about law and laws is often accompanied by an unhistorical view of law and 
laws. Law in general and laws in particular have quite specific histories. They are the result 
of specific historical forces. Ideas meet material reality to produce law, but the reality itself 
is a product of many other meetings between human being and human being, human 
individual and human society, society and society, humanity and the natural world, and all 
these things and their conceptualizing as ideas.”3  On one level, Allot is telling the reader 
that modern positive law is ultimately the product of legal ideas conceived to address the 
forces of historical change.  At the same time, he is asserting that legal ideas and reality 
feed upon one another, and that law is ultimately the product of human reason, the natural 
world, and an instinct to behave socially. 

Allott’s language may be interpreted as being premised on a rose-tinted view of human 
nature.  I suggest such interpretations miss the point that his work follows one of the key 
philosophical lessons of the renaissance; that when reason is applied to social imperative 
it becomes clear that survival of the individual depends on survival of the society.  There 
is probably no more compelling argument in the twenty-first century for creating normative 
law for the protection of ecosystems.  Hobbesian theory, premised on self-interest, does 
not have the sophistication necessary to fundamentally change social order when external 
imperatives dictate such change is necessary.  Inertia sets in, as each individual waits for 
another to take the first steps lest they make sacrifices while others continue to take 
advantage of the status-quo.  If this is truly a reflection on the human condition, we are 
quite simply doomed as a species.  No great asteroid will be required to bring about our 
extinction and the evolution of a new species in our place.  We will quite simply kill 
ourselves off.  The natural law idea of social imperative is open to critique for being 
anthropocentric.  Ecocentric theorists contend that humanity needs a deeper 
understanding of intrinsic values in order to ensure the proper protection of the 
environment.  This approach assumes that we can step outside of ourselves to recognise 
                                                           
1  Grotius H., The Free Sea: Edited and with an Introduction by David Armitage (Liberty Fund, Indianapolis, 2004) at 

11. 
2  Allott, P., ‘Mare Nostrum: A New International Law of the Sea’, above n 361 at 764. 
3  Allott, P., ‘Mare Nostrum: A New International Law of the Sea’, above n 361, at 765. 
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the true intrinsic worth of another thing.  Who can say, for example, what value plankton 
places in itself?  I suggest that it is enough to recognise that other objects have a value 
unto themselves and that human society is better off for their protection and preservation.  
We should be wary of casting aside philosophical lessons learnt and jurisprudential 
knowledge accrued since antiquity.  The fact that such lessons and knowledge have 
stayed with us and continue to be relevant in the interpretation of modern law would 
suggest these rest on solid foundations as opposed to wishful thinking. 

The aim of my thesis has been to establish that sustainable management of the sea forms 
a coherent body of jurisprudence.  A principal reason for undertaking this task is my 
concern that contemporary juridical writing on the marine environment has become 
somewhat adrift of the conceptual anchorage provided by sustainability.  The speed of 
change has rendered legal scholarship on sustainability a descriptive account of 
international resolution and the express language of treaties and statute.  This is not to 
say that such work is unworthy or inferior. In the absence of such detailed accounts, the 
connections between historical events and theoretical ideas that laid the ground for 
sustainable management’s inception could not be drawn.  This thesis, having explored 
various strands of doctrinal thought, adds further meat to the bones of sustainable 
management as applied to the sea.  My thesis seeks to ensure that sustainable 
management does not lose pole position in the rush to provide an account of new 
principles and policy for managing the marine environment.  It appears that sustainable 
development is on the cusp of being recognised as customary international law and the 
normative goal of all other environmental law.  New Zealand statute expressly provides 
for sustainable management as the overarching normative goal, and other principles and 
descriptive law are subsidiary to its achievement.  Sustainable management is both the 
source and objective of subsidiary law.  No other form of environmental law has 
sustainability’s normative command.  New environmental principles and policy may well 
provide more sophisticated tools for managing human interaction with the sea.  They do 
not, however, provide the towering normative guidance of the sustainability principle. 

Sustainable management’s superiority, over other environmental principles for the marine 
environment, does not simply emanate from positively worded agreements or legislation.  
It is derived from its historical and philosophical foundations which have been expressed 
and re-expressed through different, sometimes inchoate, strands of international and 
domestic legal doctrine.  Examination of this doctrine establishes its presence in 
renaissance legal thought concerning the exercise of reason to deduct that one person 
should not use common resources in a manner that threatens the ability of all people to 
enjoy their fruits.  There is no temporal limitation on the application of this principle.  It 
applies to present as well as future generations.  Sustainability is applicable to areas of 
sea subject to the common heritage, sovereign rights and obligations, and the doctrines 
of imperium (sovereignty) and dominium (ownership).  The common heritage and State 
obligations prevent individual States from putting the sea to uses that might damage the 
interests of the international community.  Sovereign powers, similarly, hold the foreshore 
and seabed in a beneficial trust for the public which guards against its alienation through 
privatisation.  New Zealand’s neoliberal expression of sustainability elevates the role of 
hard science in determining whether proposed uses of the commons achieve bottom-line 
environmental thresholds.  It requires that science establishes the nature of a receiving 
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environment and the potential effects of proposed use and development does not exceed 
environmental thresholds.  Environmental thresholds are predicated on the protection and 
preservation of ecosystems for present and future generations.  These thresholds are 
implemented through cascading policies and plans prepared at national and catchment-
based levels to ensure resource use is integrated with the protection and preservation of 
ecosystems. 

Public interest continues to be protected through legislative affirmation that the marine 
environment forms part of the commons and is incapable of ownership.  This is 
underwritten through sustainable management’s presumption against use of the marine 
environment unless permitted under subsidiary plans or resource consents that adjudge 
use satisfies environmental thresholds.  Thresholds include protection and preservation 
of the public interest in the marine environment.  A key weakness of sustainable 
management is that it has become a default mechanism for the allocation of private 
interests in the sea.  Access to marine environment resources is arbitrarily determined 
according to rules of procedure on a first-come first-served basis.  This is a poor 
mechanism for allocating private interests in the marine environment as it awards those 
who are first in time as opposed to those best placed to make good use of marine 
environment resources.  Notwithstanding, sustainable management has stood admirably 
against the pressure of sectoral interests seeking quick gains with minimal investment.  
The cost of collating adequate scientific information may very well outweigh the present 
rewards available for the extraction of those resources.  Sustainability’s response to 
complaints that costs are exorbitant is that resources should be left for future generations 
to make use of once adequate information can be cost-effectively obtained.  I encourage 
legislators and scholars to observe the overarching priority that is intended to be afforded 
to sustainability when considering the implementation of subsidiary principles and 
descriptive law.  Sustainability has deep historical and jurisprudential roots.  It is 
incumbent on all of us to ensure that it remains at the normative centre of the 
environmental law of the sea until such time as it is reconceived, once again, in the form 
of a more sophisticated normative source for positive law. 
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ANNEX I 
TABLE OF SELECTED ABBREVIATIONS 

AEE Assessment of environmental effects 

CA Court of Appeal of New Zealand 

DC District Court of New Zealand 

Chamber Seabed Disputes Chamber of the International Tribunal of the Law of the 
Sea 

CMA Crown Minerals Act 1991 

EC Environment Court of New Zealand 1996 to present 

EEZ Exclusive economic zone 

EEZ Act Exclusive Economic Zone and Continental Shelf (Environmental Effects) 
Act 2012 

EEZ Bill Exclusive Economic Zone and Continental Shelf (Environmental Effects) 
Bill 2011 

EIA Environmental impact assessment 

EPA Environmental Protection Authority 

Fisheries Act Fisheries Act 1996 

HC High Court of New Zealand 

ICM Integrated coastal management 

ICJ International Court of Justice 

ISA International Seabed Authority 

ITLOS  International Tribunal of the Law of the Sea 

LOSC 1982 United Nations Convention on the Law of the Sea 

LLMC Convention on Limitation of Liability for Maritime Claims 1976 

MCAA Marine and Coastal Area (Takutai Moana) Act 2011 

MfE Ministry for the Environment 

MSP Marine spatial planning 

MTA Maritime Transport Act 1994 

nm Nautical miles 

NZCPS New Zealand Coastal Policy Statement 

PT Planning Tribunal of New Zealand 1977 to 1996. 

RCP Regional coastal plan 

RPS Regional policy statement 
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RMA Resource Management Act 1991 

RMB Resource Management Bill 

RMLR Resource Management Law Reform 

SC Supreme Court of New Zealand 

UNCLOS I United Nations Law of the Sea Conference in 1958 

UNCLOS III United Nations Conference on the Law of the Sea 1973 to 1982 

UNGA United Nations General Assembly 
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ANNEX II 
TABLE OF INTERNATIONAL SOURCES 

Documents 

Convention for the Protection of the Marine Environment of the North-East Atlantic 
(1992). 

Convention on Biological Diversity 1992. 

Convention on Limitation of Liability for Maritime Claims 1976. 

Convention on the Prevention of Marine Pollution by Dumping Wastes and Other Matter 
1972. 

Convention on the Protection of the Marine Environment of the Baltic Sea Area (1992). 

Geneva Conventions 1958: the Convention on the Territorial Sea and Contiguous Zone; 
the Convention on the Continental Shelf; the Convention on the High Seas; and the 
Convention on Fishing and Conservation of the Living Resources of the High Sea. 

International Convention for the Prevention of Pollution from Ships 1973. 

International Seabed Authority, Biodiversity, species ranges, and gene flow in the 
abyssal Pacific nodule province: predicting and managing the impacts of deep 
seabed mining (ISA Technical Study No. 3). 

International Seabed Authority, Decision of the Council of the International Seabed 
Authority requesting an advisory opinion pursuant to Article 191 of the United 
Nations Convention on the Law of the Sea (6 May 2010). 

International Seabed Authority, Environmental management needs for exploration and 
exploitation of deep sea minerals: report of a workshop held by the International 
Seabed Authority in collaboration with the Government of Fiji and the SOPAC 
Division of the Secretariat of the Pacific Community in Nadi, Fiji, from 29 November 
to 2 December, 2011 (International Seabed Authority, ISA Technical Study No. 10, 
2012). 

International Seabed Authority, Proposal to seek an advisory opinion from the Seabed 
Disputes Chamber of the International Tribunal for the Law of the Sea on matters 
regarding sponsoring State Responsibility Submitted by the delegation of Nauru, 
Sixteenth Session, Kingston, Jamaica 26 April to 7 May 2010, ASBA/16/C/6. 

International Seabed Authority, Regulations on Prospecting and Exploration for 
Polymetallic Nodules in the Area of 2000. 

International Seabed Authority, Regulations on Prospecting and Exploration for 
Polymetallic Sulphides in the Area of 2010. 

International Seabed Authority, Workshop on Polymetallic Nodule Mining Technology – 
Current Status and Challenges Ahead (National Institute of Ocean Technology, 
Chennai India, Background Document, February 2008). 

OECD, Environmental Performance Reviews: New Zealand (2007). 
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Secretariat of the Pacific Community (SOPAC Division), Information Brochure 6: Deep 
Sea Minerals Potential of the Pacific Islands Region, SPC-EU EDF10 Deep Sea 
Minerals (DSM) Project. 

Secretariat of the Pacific Community (SOPAC Division), Pacific-ACP States Regional 
Legislative and Regulatory Framework for Deep Sea Minerals Exploration and 
Exploitation prepared under the SPC-EU EDF10 Deep Sea Minerals Project, (1st 
ed. July 2012). 

Secretariat of the Pacific Community (SOPAC Division), Pratt, C. & Howorth, R., Oceans 
Issues in the Pacific Region in 2000: Initiatives and Priorities SOPAC Miscellaneous 
Report 415 (April 2001). 

Secretariat of the Pacific Community (SOPAC Division), The Madang Guidelines: 
Principles for the Development of National Offshore Mineral Policies, Report of the 
Offshore Mineral Policy Workshop Madang, Papua New Guinea (22 to 26 February 
1999). 

Speech by the Maltese Ambassador, Mr. A. Pardo, to the United Nations on 1 
November 1967, 22nd session of the General Assembly (First Committee, 1515th 
meeting). 

UNCED, Agenda 21: Programme of Action for Sustainable Development; Rio 
Declaration on Environment and Development; Statement of Forest Principles: The 
Final Text of Agreements Negotiated by Governments at the United Nations 
Conference on Environment and Development, 3-14 June 1992, Rio De Janeiro, 
Brazil, New York, NY: United Nations Dept. of Public Information, 1993. 

UNGA Report, A/66/70/Add.1, 11 April 2011, Report of the Secretary-General, “Oceans 
and the law of the sea” - Topic of focus of the 12th meeting of the United Nations 
Open-ended Informal Consultative Process on Oceans and the Law Sea. 

UNGA Report A/42/427, Our Common Future, Report of the World Commission on 
Environment and Development (Brundtland Report) 1987. 

UNGA Report A/CONF.151/26 (Vol. I), 12 August 1992, Report of The United Nations 
Conference on Environment and Development. 

UNGA Report A/CONF.151/26 (Vol. II), 12 August 1992, Report of The United Nations 
Conference on Environment and Development. 

UNGA Report A/CONF.151/26 (Vol. III), 12 August 1992, Report of The United Nations 
Conference on Environment and Development. 

UNGA Report A/Conf.48/14/Rev., June 1972, ‘Declaration of the United Nations 
Conference on the Human Environment’ (Stockholm Declaration) in Report of the 
United Nations Conference on the Human Environment, Stockholm, 5 to 16 June 
1972. 

UNGA Resolution 1307 (XIII), 10 December 1958. 

UNGA Resolution 2574D (XXIV), 15 December 1969. 

UNGA Resolution 2750 (XXV), 17 December 1970. 
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UNGA Resolution A/RES/42/187, 11 December 1987, Report of the World Commission 
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UNGA Resolution A/RES/44/228, 22 December 1989, United Nations Conference on 
Environment and Development 

United Nations Convention on the Law of the Sea 1982. 

United Nations Framework Convention on Climate Change 1992. 

Cases 
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ANNEX III 
TABLE OF NATIONAL SOURCES 

Legislation and regulation 

Biosecurity Act 1993 

Canterbury Earthquake Recovery Act 2011 

Civil Defence Emergency Management Act 2002 

Climate Change Response Act 2002 

Conservation Act 1987 

Continental Shelf Act 1964 

Cook Islands Environment Act 2009 

Cook Islands National Seabed Minerals Policy, March 2014 

Crown Minerals Act 1991 

District Courts Act 1947 

Environment Act 1986 

Environmental Protection Authority Act 2011 

Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012 (EEZ 
Act) 

Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011 

Fiji Environment Management Act 2005 

Fiji Seabed Mineral Decree. 

Fisheries Act 1983 

Fisheries Act 1996 

Foreshore and Seabed Act 2004 

Hazardous Substances and New Organisms Act 1996 (HSNO) 

Historic Places Act 1993 

Judicature Act 1908 

Local Government Act 2002 

Marine and Coastal Area (Takutai Moana) Act 2011 

Marine Mammals Protection Act 1978 

Marine Reserves Act 1971 

Maritime Transport Act 1994 
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New Zealand Coastal Policy Statement 2010, Department of Conservation.  Issued by 
notice in the New Zealand Gazette on 4 November 2010 and took effect on 3 
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Reserves Act 1977 

Resource Management Bill 1989. 

Resource Management Act 1991 

Resource Management (National Environmental Standards relating to Certain Air 
Pollutants, Dioxins and Other Toxics) Regulations 2004 
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