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Summary 

Sex discrimination occurs in workplaces worldwide. Although equality has been recognised as a 

fundamental principle of social justice, men and women are frequently treated quite differently: 

women are systematically paid less than men; pregnancy, motherhood and the (im)balance between 

work and family care are often detrimental to women’s careers, let alone the risk of sexual harassment.  

In Vietnam, gender equality has been a priority of the national agenda since 1946. Notwithstanding 

that the Vietnamese legal system has affirmed gender equality in labour relations, gender 

discrimination still exists and has become a daunting challenge. Data and statistics show that working 

women continue to face labour market barriers, while women make up half of the Vietnamese 

population and around 48% participate in the labour market.  

This study wants to contribute to the debate with the hope of improving Vietnamese women workers’ 

position in labour relations.  

In Vietnam much of the discrimination of women in the workplace is gathered around pay and 

pregnancy. Therefore the focus is on (equal) pay and the protection of women workers in maternity.  

For best practices we looked at the European Union since it has more than fifty years’ experience in 

the field and its legislation on sex discrimination is quite sophisticated.  

The dissertation is divided into four chapters. After an introductory chapter, chapter 2 gives an analysis 

of Vietnamese labour law and fundamental issues of labour relations. In terms of pay and equal pay, 

this chapter concentrates on the regulation on wage and equal pay, and the existing remuneration 

regulations. Regarding protective measures for women workers, with a stress on pregnant workers at 

the workplace, the research deals with the current labour regulations, social insurance law and its 

limitations. More importantly, considering the existing regulations applied to women workers at the 

workplace, it is possible to make a new legal basis for a number of laws with respect to gender equality.  

Chapter 3 explores the evolution and development of EU labour law on gender equality in two major 

sections: an overview of EU labour law, and the law on gender equality. The main contents of the 

chapter concern EU equality law combating gender discrimination. The two main tenets examined are: 

pay and protection of women workers during maternity. The focus will be on the current EU 

regulations concerning the gender pay gap and the protection of maternity. The results of this chapter 

are of crucial importance in understanding EU equality law and how this can be applied to improve 

Vietnam’s legal system.  

In chapter 4 a comparison is made of Vietnamese and EU labour law on gender equality. Based on this 

comparison, a number of suggestions and recommendations are made to improve Vietnamese labour 

law. The epilogue of the research is then formulated in some final statements.  
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Samenvatting 

Geslachtsdiscriminatie is wijdverspreid. Alhoewel het principe van de gelijkheid algemeen wordt 

aanvaard, worden mannen en vrouwen vaak verschillend behandeld op de werkvloer: vrouwen 

verdienen minder dan mannen; zwangerschap, moederschap en de combinatie werk en gezin schaden 

vaak de carrière van vrouwen om nog maar niet te spreken over de effecten van grensoverschrijdend  

seksueel gedrag. 

De gelijkheid tussen de geslachten staat in Vietnam al sinds 1946 als prioriteit op de politieke agenda. 

En alhoewel de Vietnamese wetgever discriminatie bestrijdt, blijft het een zware uitdaging. Cijfers 

tonen aan dat vrouwen met een baan minder goed worden behandeld dan mannen.  

Met dit onderzoek willen wij ons steentje bijdragen om de positie van de Vietnamese vrouw op de 

arbeidsmarkt te verbeteren. 

In Vietnam is vooral de loonongelijkheid en de discriminatie op grond van zwangerschap en 

moederschap problematisch. Daarom wordt er in deze studie de nadruk gelegd op de (on)gelijke 

beloning en de bescherming van zwangere vrouwen en jonge moeders. 

Voor best practices werd naar de Europese Unie gekeken, die reeds meer dan vijftig jaar ervaring heeft 

ter zake en beschikt over een zeer gesofisticeerd juridisch kader rond geslachtsdiscriminatie. 

Het proefschrift bestaat uit vier hoofdstukken. Na een inleiding wordt in het tweede hoofdstuk een 

analyse gegeven van het Vietnamese arbeidsrecht. Op het vlak van de (gelijke) beloning ligt de focus 

op de arbeidsrechtelijke bepalingen inzake (gelijk) loon en het juridisch kader rond gelijke beloning 

M/V. Daarna wordt gesproken over beschermende wetgeving met de nadruk op zwangere 

werkneemsters. Hierbij wordt kritisch aandacht besteed aan verschillende aspecten van het bestaande 

juridische kader en de mogelijkheden de lege lata. 

In hoofdstuk drie wordt de evolutie van de EU regelgeving rond de geslachtsdiscriminatie geëxploreerd 

met als voornaamste invalshoeken het loon en de bescherming van zwangere werkneemsters. Dit 

hoofdstuk is essentieel om te begrijpen hoe het EU-recht kan bijdragen tot een 

verbetering/verandering van de Vietnamese regelgeving.  

In hoofdstuk 4 worden het Vietnamese recht en de EU-regelgeving naast elkaar gelegd. Op grond van 

de rechtsvergelijking worden suggesties en aanbevelingen gedaan om het Vietnamese recht aan te 

passen. Tot slot volgt nog een epiloog waarin een aantal standpunten worden geresumeerd. 
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 Introduction 

1.1 Background 

Gender equality 

Sex discrimination occurs in workplaces worldwide.1 Although equality has been recognised as a 

fundamental principle of social justice, men and women are frequently treated quite differently:2 

women are systematically paid less than men;3 4 pregnancy,5 motherhood and the (im)balance 

between work and family care are often detrimental to women’s careers,6 let alone the risk of sexual 

 

                                                   

1 Director-General, I. L. O. (2003). Time for Equality at Work: Global Report under the Follow-up to the ILO Declaration on 
Fundamental Principles and Rights at Work. International Labour Conference 91st Session. (p.1) available at: 
http://www.ilo.org/global/publications/ilo-bookstore/order-online/books/WCMS_PUBL_9221128717_EN/lang--
en/index.htm, accessed on 22 November 2016. 

2 Bobbitt-Zeher, D. (2011). Gender discrimination at work connecting gender stereotypes, institutional policies, and gender 
composition of workplace. Genaceder & Society, 25(6), 764-786. (p. 766). 

3 Harris, M. M., Gilbreath, B., & Sunday, J. A. (2002). Why are women paid less than men, but given higher raises?. Journal of 
Business and Psychology, 16(4), 499-514; Chicha, M. T. (2008). Promoting equity: gender neutral job evaluation for equal pay: 
a step-by-step guide. Brookings Inst Pr. Available at 
http://www.ilo.org/declaration/info/publications/eliminationofdiscrimination/WCMS_122372/lang--en/index.htm, 
accessed on 22 November2013. 

4 Blau, F. D., & Kahn, L. M. (1997). Swimming upstream: Trends in the gender wage differential in the 1980s. Journal of labor 
Economics, 1-42. 

5 Foubert, P. (2002). The legal protection of the pregnant worker in the European Community: sex equality, thoughts of social 
and economic policy and comparative leaps to the United States of America. Kluwer Law International, (p. 2). 

6 Abrams, K. (1989). Gender discrimination and the transformation of workplace norms. Vand. L. Rev., 42, 1183, p. 1220. 
Walby, S. (2005). Gender and work in Europe: rethinking concepts and theories. Lepperhoff, Julia/Satilmis, Ayla/Scheele, 
Alexandra: Geschlechterpolitische Beiträge zur Qualität von Arbeit. Made in Europe. Verlag Westfälisches Dampfboot, 
Münster, 18-34. 

 

http://www.ilo.org/global/publications/ilo-bookstore/order-online/books/WCMS_PUBL_9221128717_EN/lang--en/index.htm
http://www.ilo.org/global/publications/ilo-bookstore/order-online/books/WCMS_PUBL_9221128717_EN/lang--en/index.htm
http://www.ilo.org/declaration/info/publications/eliminationofdiscrimination/WCMS_122372/lang--en/index.htm
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harassment.7 Equality,8 in particular the right to equal opportunities, is essential for a civilised society.9 

In third world countries gender equality has even become the motor of sustainable development.10  

In Vietnam, gender equality has been a priority of the national agenda since 194611 and later among 

others by its implementation in Doi Moi (i.e. Renovation or Open-door Policy in the 1980s).12 The 

gender equality principle acknowledged in the Constitution of 1946, i.e. the equal right between men 

and women in political, economic, cultural, social and family life, has been firmly confirmed in the 

Constitution of 1992. On that basis, gender equality has become a fundamental principle in the 

development of the social economy as well as the legal system. The process of formulating and 

amending legislative documents in Vietnam has ensured the inclusion of the gender equality principle 

in legislation.13 By issuing and amending labour law,14 gender equality law,15 social security law,16 and 

other relevant legislative documents, Vietnam has reaffirmed the work of promoting gender equality 

and the advancement of women’s position in society.  

In 1981, Vietnam was one of the first countries to ratify the Convention on the Elimination of all Forms 

of Discrimination against Women (hereafter CEDAW) and implemented its principles into its national 

 

                                                   

7 Abrams, K. (1989). Gender discrimination and the transformation of workplace norms. Vand. L. Rev., 42, 1183, (p. 1195: 
fifty-three per cent of working women report having experienced behavior that they describe as sexual harassment).  

8 ILO [International Labour Organization]. Gender Equality at the Heart of Decent Work, Campaign 2008–2009. Available at: 
http://www.ilo.org/gender/Events/Campaign2008-2009/lang--en/index.htm, accessed on 9 November 2016. 

9 Ellis, E. (1998). EC sex equality law. Oxford University Press, USA. (p.1.) 

10 Malik, K. (2013). Human development report 2013. The rise of the South: Human progress in a diverse world. The Rise of 
the South: Human Progress in a Diverse World (March 15, 2013). UNDP-HDRO Human Development Reports. Available at: 
www.hdr.undp.org/sites/default/files/reports/14/hdr2013_en_complete.pdf, accessed on 9 November 2016. World 
Economic Forum (2014). The global gender gap reports 2014. World Economic Forum, available at: 
www3.weforum.org/docs/GGGR14/GGGR_CompleteReport_2014.pdf, accessed on 9 November 2016. 

11 National Committee for the Advancement of Women in Vietnam: Towards gender equality in Vietnam through gender- 
responsive national policy and planning. Hanoi, Women Publisher,2007. 

12 Goodkind, D. (1995). Rising gender inequality in Vietnam since reunification. Pacific Affairs, 342-359. Nguyen Huu Minh. 
(2014) Gender equality in Vietnam today. Communist Review. Available at 
http://www.tapchicongsan.org.vn/Home/PrintStory.aspx?distribution=28500&print=true, accessed on 11 January 2017. 

13 Law on Gender Equality, art. 4(7);Law on Promulgation of Legal Documents 2015, art. 58 (3) (dd). 

14 Labour Code 1994 had been amended four times in 2002, 2006, 2007, and 2012.  

15 Law on Gender Equality 2006. 

16 Law on Social Insurance 2014. 

 

http://www.ilo.org/gender/Events/Campaign2008-2009/lang--en/index.htm
http://www.hdr.undp.org/sites/default/files/reports/14/hdr2013_en_complete.pdf
http://www.tapchicongsan.org.vn/Home/PrintStory.aspx?distribution=28500&print=true
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legal system: the Constitution of 199217 and the Law on Gender Equality of 2006.18 Vietnam has also 

ratified two International Labour Organization Conventions (i.e. Convention No. 100 and No. 111 on 

equality and non-discrimination).19 The principles of gender equality in remuneration and in 

employment and occupation laid down by the ILO Conventions have been implemented in the national 

legislation, e.g. in the laws on gender equality and labour relations, and other relevant legislative 

documents. 

Notwithstanding that the Vietnamese legal system has affirmed gender equality in labour relations, 

gender discrimination still exists and has become a daunting challenge. Data and statistics show that 

working women continue to face labour market barriers, while women make up half of the Vietnamese 

population and around 48% participate in the labour market. Women’s representation in leadership 

and management work has been low and unstable compared to female labour force participation. The 

percentage of female directors in the sectors and localities are only 9.1%, and even less on Minister 

level.20 Likewise, women hold less than one-third of management positions in private and state-owned 

enterprises.21 Gender disparity has also entered the workplace; women are treated unequally in 

various aspects: 

(i) Discrimination in employment and occupation;22  

 

                                                   

17 Constitution 1992, Article 53: Citizens are entitled to participate in state and social management, discussing commonly 
concerned issues of the country and locality; to submit recommendations to public authorities, etc. Available at 
http://moj.gov.vn/vbpq/Lists/Vn%20bn%20php%20lut/View_Detail.aspx?ItemID=11243, accessed on 15 July 2018. 

18 Law No. 73/2006/QH11 on Gender Equality 2006, 29 November 2016. (hereinafter Law on Gender Equality 2006), arts. 3, 
4, 6 and 7. Available at http://www.moj.gov.vn/vbpq/en/lists/vn%20bn%20php%20lut/view_detail.aspx?itemid=3786? 
accessed on 15 July 2018. 

19 Equal Remuneration Convention, 1951 (No. 100), and the Discrimination (Employment and Occupation) Convention, 1958 
(No. 111) have been ratified by Vietnamese Government on 7 October 1997. 

20 Women's leadership: Empowerment of women in the period of international integration, available at: 
http://www.vn.undp.org/content/vietnam/en/home/operations/projects/womens_empowerment/women-
leadership.html, accessed on 4 August 2018. 
http://webcache.googleusercontent.com/search?q=cache:F76HnAr76DsJ:www.unescapsdd.org/files/images/Beijing20_nati
onal_review_VietNam.pdf+&cd=1&hl=nl&ct=clnk&gl=be. 

21 Women's leadership: Empowerment of women in the period of international integration, available at: 
http://www.vn.undp.org/content/vietnam/en/home/operations/projects/womens_empowerment/women-
leadership.html, accessed on 4 August 2018.  

22 March 2015 [Trans: ILO Vietnam, “Reducing gender inequality in employment and working environment helps Company 
success”, posted on 5th March, 2015], available at:  
http://www.ilo.org/hanoi/Informationresources/Publicinformation/Pressreleases/WCMS_348643/lang--vi/index.htm, 

 

http://moj.gov.vn/vbpq/Lists/Vn%20bn%20php%20lut/View_Detail.aspx?ItemID=11243
http://www.moj.gov.vn/vbpq/en/lists/vn%20bn%20php%20lut/view_detail.aspx?itemid=3786
http://www.vn.undp.org/content/vietnam/en/home/operations/projects/womens_empowerment/women-leadership.html
http://www.vn.undp.org/content/vietnam/en/home/operations/projects/womens_empowerment/women-leadership.html
http://www.ilo.org/hanoi/Informationresources/Publicinformation/Pressreleases/WCMS_348643/lang--vi/index.htm
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(ii) Discrimination in pay;23  

(iii) A problematic work-life balance;24  

(iv) Lack of social insurance and social health care for all workers;25  

(v) The limitation of protective measures for women, pregnant workers, breastfeeding, and 

childbirth in the workplace; 

(vi) Unsafe working conditions.26  

The three major reasons are rooted in the following situations: (i) the renovation period (in the context 

of Doi Moi), (ii) the legal system being out of date, and (iii) the structure of the labour force.   

First, Vietnam is coping with the challenges caused by the shift from a centrally planned market 

economy into a fully open-oriented market economy, which also has adverse effects on women in the 

workforce. There has been a shift from a centralised management to an entirely new situation in which 

the State has loosened its control and the formal economy cannot create enough jobs. Through 

reorganisations, hundreds of thousands of allegedly inefficient jobs disappear. For the majority of the 

workers in Vietnam, working in the informal economy is a survival strategy. 

 

                                                   
accessed on 16 December 2016; Newsletter, ILO, March 2015. Discrimination between men and women workers appears in 
recruitment processes and start in the advertisement stage. Job advertisements with male preferences account for 70% 
compared to 30 female applicants. 

23 The ILO’s survey on workers’ salaries. Available at: 
http://www.ilo.org/hanoi/Informationresources/Publicinformation/Pressreleases/WCMS_206104/lang--en/index.htm, 
accessed on 21 October 2012. The 2012 survey on workers’ salaries carried out by the Vietnam General Confederation of 
Labour (VGCL) in enterprises nationwide revealed that female workers’ salaries are only 70-80% of their male colleagues’ 
while the global average gender pay gap is around 17%. In the informal sector, the wage gap is wider, accounting for 50% of 
men and women workers. Informal employment accounts for 81% of total workers in Vietnam. Nguyen, D. L., Nguyen, B. G., 
Tran, T. H., Vo, T. M. L., & Nguyen, D. N. (2014). Employment, Earnings and Social Protection for Female Workers in Vietnam’s 
Informal Sector. 

24 Nguyen, D. L., Nguyen, B. G., Tran, T. H., Vo, T. M. L., & Nguyen, D. N. (2014). Employment, Earnings and Social Protection 
for Female Workers in Vietnam’s Informal Sector.  

25 Le, D. C., Kubo, T., Fujino, Y., Pham, T. M., & Matsuda, S. (2010). Health care system in Vietnam: current situation and 
challenges. Asian Pacific Journal of Disease Management, 4(2), 23-30. World Social Protection Report 2017-2019, ILO: 4 billion 
people worldwide are left without social protection, available at: 
http://www.ilo.org/hanoi/Informationresources/Publicinformation/newsitems/WCMS_607065/lang--ja/index.htm, 
accessed on 4 August 2018. 

26 The notification of occupational accidents in the year 2015, Notification No. 537/LD-TBXH of 26 February 2016. Available 
at http://antoanlaodong.gov.vn/catld/Pages/chitiettin.aspx?IDNews=1904, accessed on 15 June 2016. 

 

http://www.ilo.org/hanoi/Informationresources/Publicinformation/Pressreleases/WCMS_206104/lang--en/index.htm
http://www.ilo.org/hanoi/Informationresources/Publicinformation/newsitems/WCMS_607065/lang--ja/index.htm
http://antoanlaodong.gov.vn/catld/Pages/chitiettin.aspx?IDNews=1904
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Second, the legal system has not reflected the nature of the market economy. Consequently, there are 

lacunae and inconsistencies. As far as the law on labour relations is concerned, labour legislation has 

influenced the history of the country and the open market mechanism. During the feudal and colonial 

period, labour regulation did not exist in Vietnam. Since the revolution of August 1945, the labour law 

has been gradually constructed. The most important acknowledgement of the labour law development 

in Vietnam was the economic reform policy in 1986 together with the adoption of the Labour Code in 

1994. Along with the renovation, the labour relations of the market economy were formally 

recognised. The laws on trade unions, labour, gender equality, and social security have been issued to 

create a better social environment. Notwithstanding that the Vietnamese legislation has contributed 

to an establishment of labour regulations, a number of issues have been left unresolved with regard 

to the principle of gender equality in labour relations. A first issue is that the regulation of working 

conditions is limited in framework and lacks effective implementation. The regulations on gender 

equality in recruitment and dismissal employment, labour contract, vocational education for women, 

part-time work have revealed shortcomings.27 Despite ensuring adequate income for women workers 

and gender equality in pay, certain issues remain unresolved: e.g. wage regulation and minimum 

wage28 which push women into poverty and possibly lead to an increase in the cost of discriminatory 

practices,29 and the principle of equal pay for equal work of equal value is not applied in determining 

wage. More importantly, the current protective measures for women and pregnant workers have 

turned out to be obstacles for female participation in the labour market and have increased gender 

discrimination in employment, e.g. with regard to maternity leave, banned women works, preference 

measures, and the responsibilities of employers towards female workers.30 Additionally, since the law 

on social security does not cover all workers31 and since the State has withdrawn from welfare services, 

 

                                                   

27 Liu, A. Y. (2004). Gender wage gap in Vietnam: 1993 to 1998. Journal of Comparative Economics, 32(3), 586-596 (p.588). 
More information in Chapter 2, Section 2.2.1.  

28 More information in Chapter 2, Section 2.2.2. 

29 Brassard, C. (2004). Wage and labour regulation in Vietnam within the poverty reduction agenda. Policy and Society, 23(2), 
49-77. 

30 See Chapter 2, Section 2.2.2. 

31 The Law on Social Insurance 2014, arts. 30, 2(1) (a, b, c, d, dd, h). 
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a large number of working women are not entitled under the maternity regime.32 The lack of financial 

support from the Government in health care, childcare and education make mother workers more 

vulnerable. The needs to resolve these problems derived from the amendment of the current 

legislation and empowerment policies for capturing women’s position in the labour market. 

The third growing concern is the structure of the current labour force. According to the Statistical 

Yearbook of 2017,33 the labour force aged 15 and over is estimated at 54.8 million (28.44 million men 

accounting for 51.9%; and 26.37 million women accounting for 48.1%). Notwithstanding the female 

labour force participation rate is quite high, Vietnamese women still face numerous barriers to 

employment equality. Women often have fewer employment opportunities than men. As far as 

recruitment is concerned, the situation of preferring male workers34 has contributed to gender bias in 

employment relations. More importantly, as a result of the transition economy, a range of rural women 

workers with low levels of education and skills participate in the labour market by working in the 

processing industry35 under poor working conditions (i.e. textile-garment, footwear-leather, seafood 

processing, and electronics; the rate exceeding 70%).36 In addition, a large number of women workers 

are unemployed or employed in sectors which offer very low wages, poor working conditions and a 

lack of job security. Furthermore, women often work as unpaid family workers; another concern apart 

from informal work and migrant workers. They still take on the most housework and childcare tasks.37 

 

                                                   

32 Further information in Annex 1. 

33 Statistical Yearbook of Vietnam 2017. Available at: 
http://www.gso.gov.vn/default_en.aspx?tabid=515&idmid=5&ItemID=18939, accessed on 12 June 2019. 

34 The recruitment advertisement published in local media focusing on gender requirements, for examples, “male candidates 
preferred”, “being physically fit”, “single candidates”.  

35 Tran, A. N., & Nørlund, I. (2015). Globalization, industrialization, and labor markets in Vietnam. Journal of the Asia Pacific 
Economy, 20(1), 143-163.  

36 Vietnamese women still face numerous barriers to employment, available at: http://vietnamlawmagazine.vn/vietnamese-
women-still-face-numerous-barriers-to-employment-6189.html, accessed on 4 August 2018. 

37 Teerawichitchainan, B., Knodel, J., Loi, V. M., & Huy, V. T. (2008). Gender Division of Household Labor in Vietnam: Cohort 
Trends and Regional Variations. Population Studies Center, University of Michigan, Institute of Social Research. 

 

http://vietnamlawmagazine.vn/vietnamese-women-still-face-numerous-barriers-to-employment-6189.html
http://vietnamlawmagazine.vn/vietnamese-women-still-face-numerous-barriers-to-employment-6189.html
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Informal employment is a widespread phenomenon (nearly 24% of employment).38 39 Based on a study 

of the Vietnamese labour market, informal employment represents around half a million jobs.40 More 

than 80% of employees are informal workers41 and are not covered by the social security system.42 

Women workers account for 70% of informal sector employees.43 According to Schmillen,44 workers in 

the informal economy belong to the most vulnerable group: with very low incomes, unstable jobs, and 

precarious working conditions. Furthermore, they are hardly eligible for health care and social security 

protection. Another concern is that most informal sector employees are women who have been living 

in rural areas.45 This has led to a widening pay gap, inequality in employment, and social insurance 

 

                                                   

38 Cling, J. P., Huyền, N. T. T., Chí, N. H., & Phan, T. Ngọc Trâm, Razafindrakoto, M., Roubaud, F.(2010a). The Informal Sector 
in Vietnam: A focus on Hanoi and Ho Chi Minh City. 

39 Cling, J. P., Huyền, N. T. T., Chí, N. H., & Phan, T. Ngọc Trâm, Razafindrakoto, M., Roubaud, F.(2010a). The Informal Sector 
in Vietnam: A focus on Hanoi and Ho Chi Minh City. Huong, N. T. L., Tuan, L. Q., Meissner, M., Tuan, B. S., Quyen, D. D., & Yen, 
N. H. (2012). Social Protection for the Informal Sector and the Informally Employed in Vietnam: Literature and data review, 
(p.6). Available at http://www.hss.de/fileadmin/suedostasien/vietnam_myanmar/downloads/2012/120101-illssa-
publication-social-protection-engl.pdf, accessed on 9 November 2016. 

40 Hữu Chí, N., Thị Thu Huyền, N., Roubaud, F., & Razafindrakoto, M. (2010). Vietnam labour market and informal economy 
in a time of crisis and recovery 2007-2009: main findings of the Labour Force Surveys (LFS). Paris Dauphine University. 

41 Schmillen, A. D., & Packard, T. G. (2016). Vietnam's labor market institutions, regulations, and interventions: helping people 
grasp work opportunities in a risky world. World Bank Policy Research Working Paper, (7587) (p.4). Bronstein, A. (2009). 
International and comparative labour law: current challenges. Palgrave Macmillan. (p.30).  

42 The General Statistical Office (GSO), 2016, Hanoi Publish House (p.9); VASS (2010), Poverty Reduction in Vietnam: 
Achievements and Challenges, Vietnam’s Poverty Assessment 2008 - 2010: Synthesis Report, Vietnam Academy of Social 
Sciences, Hanoi: VASS. Following this study, in Vietnam only around 10.5 million workers are covered by the social insurance 
scheme which comprises mandatory and voluntary social insurance. 

43 The ILO on Vietnam, January 2015, available athttp://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/---ilo-
hanoi/documents/publication/wcms_470847.pdf, accessed on 16 December 2016. 

44 Schmillen, A. D., & Packard, T. G. (2016). Vietnam's labor market institutions, regulations, and interventions: helping people 
grasp work opportunities in a risky world. World Bank Policy Research Working Paper, (7587). (p.4). Bronstein, A. (2009). 
International and comparative labour law: current challenges. Palgrave Macmillan. 

45 The 2017 Statistical Yearbook of Vietnam. Available at: 
http://www.gso.gov.vn/default_en.aspx?tabid=515&idmid=5&ItemID=18939, accessed on 12 June 2019.  

 

http://www.hss.de/fileadmin/suedostasien/vietnam_myanmar/downloads/2012/120101-illssa-publication-social-protection-engl.pdf
http://www.hss.de/fileadmin/suedostasien/vietnam_myanmar/downloads/2012/120101-illssa-publication-social-protection-engl.pdf
http://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/---ilo-hanoi/documents/publication/wcms_470847.pdf
http://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/---ilo-hanoi/documents/publication/wcms_470847.pdf
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benefits between men and women workers in Vietnam.46 In other words, gender discrimination in 

labour relations has persisted in Vietnam.47  

Equality between men and women is one of the keystones of the European Economic Community (later 

the European Union, hereafter EU).48 Moreover, Europe is a pioneer of gender equality.49 It has 

integrated gender considerations into all aspects of its operations and policies.50 The disadvantageous 

position of women in the labour market has been one of the preoccupations of the European Union.51  

Within industrial relations in the EU, full respect for equal opportunities for women and men, closing 

the gender pay gap, and removing barriers for working women have always been central concerns. 

Although women across Europe continue to cope with a glass ceiling in management and leadership 

positions,52 a disparity in pay,53 and inequality for women at home,54 gender equality in the EU has 

gained many achievements in employment relations. Early 1990, the women participation rate in the 

 

                                                   

46 Cling, J. P., Nguyễn, H. C., Razafindrakoto, M., & Roubaud, F. (2010). Urbanization and access to labour market in Vietnam: 
Weight and characteristics of the informal sector. Paris: General Statistics Office (GSO) Hanoi and Institut de Recherche pour 
le Développement (IRD). According to the study, in the informal sector in Vietnam, women are over-represented in “textile, 
leather and confection, food services, trade sectors”. Women are less qualified than men in the labour market: 20% of men 
have benefited from vocational training but the corresponding figure is only 15% for women (in urban areas the difference is 
more significant: 40% for men versus 34% for women); 68% of female workers occupy unskilled positions (compared with 
57% for males); concerning remuneration, men earn nearly 50% more than women; and female jobs are more insecure than 
those held by men, available at: http://www.depocenwp.org/upload/pubs/VEAM/08-
Impact%20of%20the%20Global%20Crisis%20on%20labour%20market%20and%20%20informal%20sector_DEPOCENWP.pdf
, accessed on 16 December 2016. 
47 International Labour Organization (2015), Gender equality in recruitment and promotion practices in Vietnam. 

48 Treaty Establishing the European Economic Community, Mar. 25, 1957, art.119 (hereinafter EEC Treaty).  

49 International Women's Day 2017: Gender Equality – a European export, available at: http://europa.eu/rapid/press-
release_IP-17-489_en.htm, accessed on 4 August 2018.  

50 Consolidated Version of the Treaty on the Functioning of the European Union art. 10, 2008 O.J. C 115/47, (hereinafter 
TFEU).  

51 Hervey, T. K., & O'Keeffe, D. (Eds.). (1996). Sex equality law in the European Union. John Wiley & Son Ltd. (p.239). 

52 International Women's Day 2017: Gender Equality – a European export International Women's Day 2017: Gender Equality 
– a European export, available at: http://europa.eu/rapid/press-release_IP-17-489_en.htm, accessed on 4 August 2018.  

53 2018 Report on equality between women and men in the EU, available at 
http://ec.europa.eu/newsroom/just/document.cfm?doc_id=50074, accessed on 4 August 2018, (women still earn 16.3% less 
than men across Europe); Humblet, P. (2001). Equal wages for men and women: thougts for an improved fight against gender 
discrimination. Women and men in Belgium: towards an equal society. (pp. 53–57). Brussels: Federal Ministry of Employment 
and Labour. Equal Opportunities Unit. 

54 2018 Report on equality between women and men in the EU, available at 
http://ec.europa.eu/newsroom/just/document.cfm?doc_id=50074, accessed on 4 August 2018. 

 

http://www.depocenwp.org/upload/pubs/VEAM/08-Impact%20of%20the%20Global%20Crisis%20on%20labour%20market%20and%20%20informal%20sector_DEPOCENWP.pdf
http://www.depocenwp.org/upload/pubs/VEAM/08-Impact%20of%20the%20Global%20Crisis%20on%20labour%20market%20and%20%20informal%20sector_DEPOCENWP.pdf
http://europa.eu/rapid/press-release_IP-17-489_en.htm
http://europa.eu/rapid/press-release_IP-17-489_en.htm
http://europa.eu/rapid/press-release_IP-17-489_en.htm
http://ec.europa.eu/newsroom/just/document.cfm?doc_id=50074
http://ec.europa.eu/newsroom/just/document.cfm?doc_id=50074
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EU accounted for only 37.9%.55 In the year 2017, this percentage reached 66.6%. Meanwhile, the 

employment rate target is 75% for men and women by 2010. The increasing trend in high-level 

occupations such as healthcare, law and human resources56 is a good example of gender position in 

employment and occupation in the EU. Part-time work and other atypical works have become an 

important factor to keep women in paid work and to balance caring and professional responsibilities. 

Currently, in the EU, women working part-time account for 30% as compared to 8% of their male 

counterparts.57 Therefore, two major advancements of gender equality are focused on in the EU: (i) 

gender equality in pay; and (ii) the protection within the labour market of women workers who are 

pregnant, breastfeeding or childbearing.   

One advancement is the realisation of gender equality in pay. Equal pay for men and women for equal 

work of equal value has been a concern of the EU from the beginning. The gender pay gap has been 

reported to be over 16%.58 Among the 27 EU Member States, the gender pay gap differs from 5.2% to 

25.3% in Romania and Estonia, respectively.  

The second advancement is the achievement of the protection within the labour market of women 

workers who are pregnant, breastfeeding or childbearing. Parental leave policies for working parents 

with caring responsibilities show that both men and women are equal in career breaks and family 

duties. The quality of childcare services in the EU contributes to enabling men and women with care 

responsibilities to take up employment.59  

Under EU law, women and men have been treated equally in employment and occupation, vocational 

training, social security and access to goods and services. Equal pay, c.q. equal treatment in 

employment relations is guaranteed in amongst others (i) Article 119 of the Treaty of Rome of 1957 

 

                                                   

55 Features of Women’s Employment in Europe, available at: 
http://www.helsinki.fi/science/xantippa/wee/weetext/wee222.html, accessed on 4 August 2018. 

56 2018 Report on equality between women and men in the EU, available at 
http://ec.europa.eu/newsroom/just/document.cfm?doc_id=50074, accessed on 4 August 2018. 

57 2018 Report on equality between women and men in the EU, available at 
http://ec.europa.eu/newsroom/just/document.cfm?doc_id=50074, accessed on 4 August 2018. 

58 2018 Report on equality between women and men in the EU, available at 

https://ec.europa.eu/newsroom/just/document.cfm?doc_id=50074. accessed on 4 August 2018. 

59 2018 Report on equality between women and men in the EU, available at 
http://ec.europa.eu/newsroom/just/document.cfm?doc_id=50074, accessed on 4 August 2018. 

 

http://www.helsinki.fi/science/xantippa/wee/weetext/wee222.html
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(now Article 157 of the Treaty on the Functioning of the European Union; hereafter TFEU); (ii) the 

Directive on equal pay of 1975 and the Directive on equal treatment in the workplace of 1976;60 61 and 

more recently in (iii) Equal Treatment Directive 2006/54/EC.62 Likewise, the legislation on protecting 

women workers who are pregnant, breastfeeding and childbearing prove the achievement of EU law 

on balancing between gender equality and the protection of women workers. Based on the principle 

of gender equality in treaties and equal treatment Directives, this legislation includes: (i) Health and 

Safety at Work Directive 89/391/EEC63 and (ii) Maternity Protection Directive 92/85/EEC.64 More 

importantly, to balance between work, family life and parents’ care responsibilities, Parental Leave 

Directive 2010/18/EU65 and Recommendation 92/241/EEC on child care66 were adopted.  

Furthermore, the role of the Court of Justice of the European Union (hereafter CJEU) is worth 

mentioning. Through case law – starting with the case Defrenne67 – the judicial framework has been 

 

                                                   

60 Council Directive 75/117/EEC of 10 February 1975 on the approximation of the laws of the Member States relating to the 
application of the principle of equal pay for men and women, O.J L 45, 19 February 1975, pp. 19–20. (hereinafter Equal Pay 
Directive). 

61 Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of equal treatment for men and 
women as regards access to employment, vocational training and promotion, and working conditions, O.J L 39, 14 February 
1976, pp. 40–42.) [hereinafter Equal Treatment Directive 1976]. 

62 Council Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of the 
principle of equal opportunities and equal treatment of men and women in matters of employment and occupation (recast), 
O.J. L 204, 26 July 2006, pp. 23–36. [hereinafter Recast Directive]. This directive embodies in a single instrument seven 
Directives adopted between men and women. 

63 Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage improvements in the safety 
and health of workers at work, O.J L 183/1, 29 June 1989.  

64 Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety 
and health at work of pregnant workers and workers who have recently given birth or are breastfeeding (tenth individual 
Directive within the meaning of Article 16(1) of Directive 89/391/EEC), O.J L 348/1, 28 November 1992. [hereinafter Maternity 
Protection Directive 1992]. 

65 Council Directive 2010/18/EU of 8 March 2010 implementing the revised Framework Agreement on parental leave 
concluded by BUSINESSEUROPE, UEAPME, CEEP and ETUC and repealing Directive 96/34/EC (Text with EEA relevance), O.J. L 
68/13, 18 March 2010. [hereinafter Parental Leave Directive 2010]. 

66 Council Recommendation 92/241/EEC of 31 March 1992 on child care, O.J L 123/16, 8 of May 1992. [hereinafter Child care 
Recommendation 1992]. 

67 Case C-80/70, Defrenne v Belgian State (no 1) [1971] ECR 445; Case C-43/75 Defrenne v Sabena (no 2) [1976] ECR 455; Case 
C-149/77 Defrenne (no 3) [1978] ECR 1365. 
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permanently adopted and the concepts of worker, pay, and pregnant worker have been broadened.68 

Gender equality between part-time and full-time work in pay and in employment has been ruled on.69 

70 The CJEU’s approach on pregnancy is set out in its decisions on the protection of women workers 

against discrimination and the achievement of substantive equality.71  

In addition, the Charter of Fundamental Rights of the European Union guarantees the prohibition of 

discrimination72 and the protection of equality between men and women.73 The Lisbon Treaty 

reaffirmed these principles.74 Finally, the numerous social action programmes adopted by the 

European Commission have contributed to the enforcement of equality legislation and have given 

emphasis to gender equality in practice.75  

 

                                                   

68 For example, Case C- 85/96 Martinez Sala v Freistaat Bayern [1998] ECR I-2691, Case C- 66/85 Lawrie-Blum v Land Baden-
Württemberg [1986] ECR I-2121, Case C-381/99 Brunnerhofer [2001] ECR I-4961 para 34; Case C-236/98 JamO [2000] ECR I-
2189 para 39-42, Case  C-187/98 Commission v Greece [1999] ECR I-7713. 

69 For example, Case C-170/84 Bilka-Kaufhaus [1986] ECR 1607, Case C-96/80 Jenkins v Kingsgate [1981] ECR 911, Case C-
360/90 Arbeiterwohlfahrt der Stadt Berlin v Böte [1992] ECR I-3589. 

70 For example, Case C-177/88 Dekker v Stichting Vormingscentrum voor Jong. Volwassenen (VJV- Centrum) Plus, [1990] ECR 
I-3941.  

71 For example, Case C-32/93 Webb v EMO Air Cargo [1994 ECR] I-3567; Case C-342/93, Joan Gillespie and others v Northern 
Health and Social Services Board and others, [1996] ECR I-475; Case C- 136/95, Caisse nationale d'assurance vieillesse des 
travailleurs salariés (CNAVTS) v Evelyne Thibault, [1998] ECR I-2011. 

72 Charter of Fundamental Rights of European Union, Arts 2 & 23, 2010 O.J, C 83/02. 

73 Hervey, T. K., & O'Keeffe, D. (Eds.). (1996). Sex equality law in the European Union. John Wiley & Son Ltd. 

74 Consolidated Version of the Treaty on European Union, art 2, 2010 O.J, C 83/01 (hereinafter TEU). 

75 For example, Council Resolution of 24 July 1986 on the promotion of equal opportunities for women, OJ (1986) C 203/2, 
Council Resolution of 22 June 1994 on the promotion of equal opportunities for men and women through action by the 
European Structural Funds, OJ (1994) C 231/01 OJ; Council Resolution of 2 December 1996 on mainstreaming equal 
opportunities for men and women into the structural funds, OJ (1996) C 368/01). 

75 Council Resolution of 27 March 1995 on the balanced participation of men and women in decision-making, OJ (1995) L168/3 
and Council Recommendation 96/694/EC of 2 December 1996 on the balanced participation of women and men in the 
decision-making process, OJ (1996) L319/11.  

75 Resolution of the Council and of the Ministers for Employment and Social Policy, meeting within the Council of 29 June 
2000 on the balanced participation of women and men in family and working life, OJ (2000) C 218/02). 

75 Commission Recommendation of 24 November 1987 on vocational training for women (87/567/EEC), OJ (1987) L234/35); 
Council Resolution of 15 July 2003 on Social and Human Capital Building in the knowledge society: learning, work, social 
cohesion and gender (OJ (2003) C 175/ 02), and Council Resolution of 27 November 2003 on equal access to and participation 
of women and men in the knowledge society for growth and innovation (OJ (2003) C 317/03). 
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The integration of women into the labour market can enhance economic growth76 and female labour 

income can help reduce poverty.77 Also, an increase in female participation in the labour market 

reduces inequality.78 Nevertheless, the possibility of discrimination at work will not vanish by itself. As 

such, international treaties, national laws and policies play a key role in achieving gender equality and 

enhancing women rights. Many international treaties compel nations worldwide to undertake all 

appropriate measures to eliminate discrimination against women.  

The United Nations (hereafter UN) is a crucial player in this regard. The CEDAW of 1979 provides a 

comprehensive framework to guide gender equality. Most governments support the Beijing Platform 

for Action of 1995,79 which was “an agenda for women’s empowerment”. Furthermore, gender 

equality and women empowerment were incorporated in the Millennium Development Goals 

(hereafter MDGs) adopted by the UN in 2000.80 This includes the promotion of women’s rights, 

women’s empowerment, and gender equality for the complete development of a community. 

According to the ILO, the only tripartite United Nations agency, the elimination of discrimination at 

work is essential for achieving social justice and lies at the heart of the ILO’s mandate,81 as stated by 

 

                                                   

76 The global gender gap report 2014. World Economic Forum, available at: 
www3.weforum.org/docs/GGGR14/GGGR_CompleteReport_2014.pdf, accessed on 9 November 2016. 

77 Buvinić, M., & Gupta, G. R. (1997). Female-headed households and female-maintained families: are they worth targeting 
to reduce poverty in developing countries?. Economic development and cultural change, 45(2), 259-280. 

78 Harkness, S. (2013). Women’s Employment and Household Income Inequality. Income Inequality: Economic Disparities and 
the Middle Class in Affluent Countries, 207-233. Gornick, J., & Jäntti, M. (Eds.). (2014). Income inequality: Economic disparities 
and the middle class in affluent countries. Stanford University Press; Mastekaasa, A., & Birkelund, G. E. (2011). The Equalizing 
Effect of Wives' earnings on Inequalities in Earnings among Households: Norway 1974–2004. European Societies, 13(2), 219-
237; Reed, D., & Cancian, M. (2001). Sources of inequality: measuring the contributions of income sources to rising family 
income inequality. Review of Income and Wealth, 47(3), 321-333. 

79The United Nations Fourth Conference on Women, Beijing, China, September 1995, available at: 

http://www.un.org/womenwatch/daw/beijing/platform/plat1.htm, accessed on 9 January 2017. 

80 Millennium Development Goals Reports. Available at http://www.un.org/millenniumgoals/reports.shtml, accessed on 22 
November 2016. 

81 Report of the Director-General, Time for equality at work, Global report under the Follow-up to the ILO Declaration on 
Fundamental Principles and Rights at Work, International Conference, 91st Session 2003, the ILO, (p.1), available at 
http://www.ilo.org/global/publications/ilo-bookstore/order online/books/WCMS_PUBL_9221128717_EN/lang--
en/index.htm, accessed on 22 September2016. 

 

http://www.un.org/womenwatch/daw/beijing/platform/plat1.htm
http://www.un.org/millenniumgoals/reports.shtml
http://www.ilo.org/global/publications/ilo-bookstore/order%20online/books/WCMS_PUBL_9221128717_EN/lang--en/index.htm
http://www.ilo.org/global/publications/ilo-bookstore/order%20online/books/WCMS_PUBL_9221128717_EN/lang--en/index.htm
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Article 2(a) of the Declaration of Philadelphia, an Annex to the ILO Constitution.82 Conventions No. 100 

(on Equal Remuneration) and No. 111 (on Discrimination in Employment and Occupation) are the 

backbone of the battle against gender discrimination. The promotion of equality for women is also 

emphasised in the Decent Work Agenda (1999) based on the ILO Declaration on Fundamental 

Principles and Rights at Work.83  

By outlining the legal framework concerning gender equality in pay and the protection of women 

workers in maternity of the EU and Vietnam, it should be possible to put forward a number of 

proposals/recommendations for a new labour legislation that combats discrimination against women, 

that is not detrimental to women workers, and that will be taken into account by the Vietnamese 

Government.  

1.2 Research questions and methodology 

Some research has been conducted in Vietnam on the subject of labour regulations84 and gender 

discrimination with respect to the protection of employees’ rights on the basis of the CEDAW,85 the 

reform of labour law based on the Conventions of the ILO,86 and the empowerment of women.87 

 

                                                   

82 Now it is part of the ILO Constitution, wherein “all human beings, irrespective of race, creed or sex, have the right to pursue 
both their material well-being and their spiritual development in conditions of freedom and dignity, of economic security and 
equal opportunity”. 

83 ILO, Report of the Director-General: Decent Work, International Labour Conference 87th Session, ILO Geneva (1999), 
available at: http://www.ilo.org/public/english/standards/relm/ilc/ilc87/rep-i.htm, accessed on 9 September 2016. 

84 PhD thesis by Tien, V.M., State labour management in enterprises in Vietnam, Hanoi National University, 2011; Dung, L.K., 
Improve the law on workers' compensation in 2012, Graduate Academy of Social Science, 2012. Bay, P.C., Legislation on 
procedures for settling individual labor disputes in court in Vietnam in 2011, Graduate Academy of Social Science, 2011. 

85 PhD thesis by Minh, T. H, Collective labour agreements - a comparative study between Vietnam and Sweden, 2011, Hanoi 
University of Law, 2011.  

86 PhD thesis by Tran, T.Q K., The implementation of the Law on Gender Equality in Vietnam, HoChiMinh National Academy 
of Politics, 2012.  

87 PhD thesis by Mai, T.T.B., Theoretical and practical solutions to strengthen the role of female employees in management 
of the university in 2007; Vietnam National University, 2007. Nga, L.H., Development of the female manager in the Medical 
University in the view of Gender Equality, Education University, 2012. 

 

http://www.ilo.org/public/english/standards/relm/ilc/ilc87/rep-i.htm
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Studies on gender discrimination in labour relations still reveal a wide gap in the academic “market”, 

especially because of the problematic nature of this issue.88  

This study wants to contribute to the debate especially by looking into some best practices, with the 

hope of improving Vietnamese women workers’ position in labour relations. Ratione loci, the focus will 

be on the EU – apart from Vietnam –  since the EU has more than fifty years’ experience in the field. 

Although discrimination of women in the labour market can be found in all aspects, the current 

situation in Vietnam mentioned above has led to a strong conviction that much of the discrimination 

of women in the workplace is gathered around pay and pregnancy. Ratione materiae, the following 

themes will be dealt with: (equal) pay, and the protection of women workers in maternity.  

Given the above considerations, the overall aim of this research is to examine the adequacy and the 

effectiveness of the Vietnamese labour regulations and to contribute to the reform of legal provisions 

in the sex discrimination sphere.    

The specific objectives of this research are: 

- To identify and assess the relevant legal texts on sex discrimination in EU and Vietnamese 

labour law.  

- To explore the major differences in legislation between the EU and Vietnam in the field of 

gender equality in wage and the protection of women workers in pregnancy and maternity. 

- To propose recommendations for Vietnamese labour law in terms of gender equality, with a 

possible prospective application, c.q. the rewriting of Vietnamese labour law. 

In order to achieve these objectives, the research questions are divided into three subcategories, which 

in turn create the structure of the thesis:  

1. What is the current legal framework with regard to gender equality in pay and the protection 

of women workers in pregnancy and maternity within labour relations in Vietnam?  

 

                                                   

88 ILO Vietnam, “Đẩy lùi phân biệt giới trong tuyển dụng và môi trường làm việc giúp doanh nghiệp thành công”, 5 March 
2015 (Trans: ILO Vietnam, “Reducing gender inequality in employment and working environment helps Company success”, 
posted on 5 March, 2015), available at:  
http://www.ilo.org/hanoi/Informationresources/Publicinformation/Pressreleases/WCMS_348643/lang--vi/index.htm, 
accessed on 16 December 2016. 

http://www.ilo.org/hanoi/Informationresources/Publicinformation/Pressreleases/WCMS_348643/lang--vi/index.htm
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2. What is the EU legislation on and European experience with gender equality in the following 

two major areas of labour relations: (i) pay and (ii) the protection of women workers during 

pregnancy and maternity, breastfeeding, and childbearing?  

3. What are the convergences and divergences between the EU and Vietnam for what concerns 

gender equality in labour relations? What are the lessons that Vietnam, a developing country, 

can learn from the EU’s experiences and developments in gender equality in labour law? 

To answer these questions, the research strives to be more than purely descriptive on account of 

Vietnamese and EU legislation on gender equality. However, it is necessary to gather a contextual 

understanding of this area of the law, as it will serve as a background for this study. Therefore, it is 

required to consider a combination of types of legislation, such as statutory texts, treaties, binding 

documents, and case law.  

The research is based on the examination of primary and secondary sources of information. The 

primary sources are national legislation, international treaties, judicial decisions, books, and peer-

reviewed journal articles. Secondary sources are internet materials and conference proceedings. A 

comparative method is applied in order to find answers to the research questions. A comparison is 

made of the EU and Vietnam with regard to gender discrimination in wage and protective measures 

during maternity, in the effort to boost labour law and, at the same time, achieve human rights and 

women’s rights for all workers in Vietnam. 

The snowball method is used to identify relevant literature on the basis of references in other works. 

In order to make a consistent footnote and reference list, the American Psychological Association 

citation system is applied. In addition, various CJEU cases are selected related to EU gender equality 

law.  

1.3 Thesis outline 

This dissertation is divided into four chapters. After the introductory chapter, chapter 2 gives an 

analysis of Vietnamese labour law and fundamental issues of labour relations in this developing 

country. This chapter provides an overview of (i) the country’s legislative bodies and legal systems, (ii) 

the labour law and (iii) the major issues women workers are facing in labour relations (i.e. wage gap, 

maternity policy and protective measures). Concerning gender equality in working conditions, the 

research is focused on gender equality in pay. In terms of pay and equal pay, this chapter concentrates 

on (i) the regulation on wage and equal pay, and (ii) the existing remuneration regulations. Regarding 

protective measures for women workers, with a stress on pregnant workers at the workplace, the 
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research deals with the current labour regulations, social insurance law and its limitations. More 

importantly, considering the existing regulations applied to women workers at the workplace, it is 

possible to make a new legal basis for a number of laws with respect to gender equality.  

Chapter 3 explores the evolution and development of EU labour law on gender equality in two major 

sections: (i) an overview of EU labour law, and (ii) the law on gender equality. The main contents of 

the chapter concern EU equality law combating gender discrimination. The two main tenets examined 

are: (i) pay and (ii) protection of women workers during maternity. The focus will be on the current EU 

regulations concerning the gender pay gap and the protection of maternity. The results of this chapter 

are of crucial importance in understanding EU equality law and how this can be applied to improve 

Vietnam’s legal system.  

In chapter 4 a comparison will be made of Vietnamese and EU labour law on gender equality. Based 

on this comparison, a number of suggestions and recommendations are made to improve Vietnamese 

labour law. The epilogue of the research is then formulated in some final statements. 

 

A caveat 

Based A PhD thesis is a multi-year work in progress. But to all things there is an end. The master copy 

of this text was closed in the spring of 2019. Therefore the reader will not find any reference to 

Directive 2019/1152 of 20 June 2019 on transparent predictable working conditions in the European 

Union,  nor to Directive 2019/1158 of 20 June 2019 on work-life balance for parents and carers.  This 

might be the subject of follow-up research.  
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 Vietnam and sex discrimination in 

labour law 

Introduction 

The present chapter has two major sections which will serve as a basic analysis for the final chapters. 

The primary section presents an overview of Vietnam with a focus on the State and its legal system, 

and the progressive development of Vietnamese labour law from post 1945 to the present. A couple 

of points, discussed in this section, are worth highlighting here. The section describes that in 1986, 

Vietnam started an economic renewal campaign called Doi Moi because the centrally planned 

economy had experienced a severe crisis. Moreover, the role of political institutions in legislation in 

Vietnam is analysed to illustrate to what extent this can influence a communist legal system. This 

section therefore examines the brief history of labour law in Vietnam since 1945 and its fundamental 

issues. It will become clear that the regulation of labour relations has only taken place in Vietnam since 

Doi Moi. On that basis, the relationship between Vietnam and the ILO since it rejoined in 1993 will be 

revealed. As suggested in Chapter 2, the fundamental Conventions and Recommendations of the ILO 

play a vital role in labour relations and the regulations concerning gender equality at work, which will 

be valued in the process of ratification and implementation in Vietnam.  

In the second section, the legal system and labour law, intends to highlight two themes of sex 

discrimination in Vietnamese labour law: (i) gender equality in pay and (ii) protective measures for 

women workers. For the first theme, the law on gender equality in pay will be traced out. The focus 

will be on the current legislative framework on gender equality in pay. There is a wide range of current 

law that deals with wage and the principle of equal pay, minimum wage, payment methods and other 

contents of pay. It is important to note that gender equality in pay will be at the centre of this study, 

and that a number of suggestions will be made for a more comprehensive approach towards fair pay. 

This will provide insights into the limitations/weaknesses of employment relations with regard to pay 

and equal pay regimes in Vietnam. In this regard, the recommendations need to fit within a new labour 

legislative framework that caters for the achievement of gender equality for women workers in 

Vietnam.  

The second part, discussing the second theme, intends to highlight the current regulations which 

provide protective measures for women, pregnant workers, and childcare services. The focus will be 
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on exploring the protective measures for women workers in the workplace, in particular: (i) pregnancy 

and maternity regulations, (ii) the protection of the health and safety of pregnant workers, and (iii) 

specific protective measures for women workers. The regulations on pregnancy, maternity and 

childcare will be elaborated by taking a closer look at the relationship between labour law and social 

security law in order to protect women workers in the workplace and how to combine work and family 

life. Concerning protective measures for women workers, the regulations on prohibited jobs for 

women will be observed, and the general scene of Vietnam’s long and ongoing transition will be 

evaluated. Furthermore, a number of unreasonable prohibited jobs for women will be identified, and 

the idea is suggested to create new protective regulations that enhance women’s positions in the 

labour market. 

Based on the findings of this chapter, in Chapter 4 (i) a meaningful comparison can be made between 

the EU and Vietnam regarding gender equality in labour law and (ii) a number of suggestions will be 

made for the development of labour law in Vietnam.  

2.1 Vietnam: the State and legal system 

2.1.1 Overview 

Vietnam’s transition economy  

After the reunification in 1975, a centrally planned economy was applied throughout Vietnam. Under 

this system, economic activities were planned and controlled by the Government, with state-owned 

enterprises (SOEs) and co-operative sectors. The labour market was no exception and the State was 

the sole employer. By the mid-1980s, the economy had run into serious problems with a growth rate 

of less than 3% and annual inflation which surged to triple-digit figures. The population poverty rate in 

Vietnam, based on a daily calories per capita poverty line, reached a peak of 75% in 1988.  

To overcome these difficulties, Vietnam launched an open-door policy focusing on economic reform 

at the 6th Communist Party Congress in 1986. The political and economic reforms of Doi Moi caused a 
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“complete upheaval of the economic system”.89 This renovation marked a significant milestone in the 

new stage of Vietnam’s development. The new policy was consistently reaffirmed throughout the 

Party Congresses with the implementation of the five-year socio-economic development plans. 

Vietnam changed from being a food importing country to one of the major rice-exporting countries.90 

The economy attained a high growth rate in the late 20th century and the early years of the 21st century. 

The Vietnamese people’s lives have significantly improved, and the social policy has also received 

considerable attention.  

Vietnam is an interesting case study of performing extraordinary reform processes and is one of the 

top economic performers in the developing world.91 In 2006, Vietnam was accepted into the World 

Trade Organization after 20 years of economic reformation. However, “state economic management” 

is considered as the key organisational principle of the “Socialist Oriented Market Economy”.92 Vietnam 

remains a socialist state and has retained political control under its socialist ideology. 

Doi Moi has marked a turnabout in economic fortunes and accelerated economic growth. From the 

growth rate of 3% in 1986, the Gross Domestic Product (GDP) growth accelerated to an average annual 

rate of 7-8% in the next 30 years, reaching 9% in 2016. Whereas the average economic growth was 

6.4% per year in 2000, it begun to slow down with the global financial and economic crisis in 2008. 

Vietnam’s GDP accelerated to 6.7% in 201793 as seen in Annex 2. 

Vietnam has thus transformed from one of the poorest countries in the world, with a capital income 

of around USD 100 in 1994, to a country with a lower middle-income economy with a per capita income 

 

                                                   

89 Ronnas, P., & Sjoberg, O. (1991). Socio-economic Development in Vietnam: the agenda for the 1990s. Stockholm: Swedish 
International Development Authority. 

90 Rice Exports by Country. Available at http://www.worldstopexports.com/rice-exports-country/, accessed on 22 September 
2017.  

91 Dollar, D., Glewwe, P., & Agrawal, N. (Eds.). (2004). Economic growth, poverty, and household welfare in Vietnam. The 
World Bank. 

92 Vi, L. H. (1997). Vietnam: industrialization viewed from the interplay between productive forces and relations of production. 
Economic Development Review, 1. Nguyen Phu Trong; “Market Economy and the Leadership of Role of the Party” Communist 
Review, 15 Jan 1994; Woo, W. T., Parker, S., & Sachs, J. (Eds.). (1997). Economies in transition: comparing Asia and Eastern 
Europe. MIT Press. 

93 Vietnam overview. Available at: http://www.worldbank.org/en/country/vietnam/overview. Accessed on 13 February 2017. 

 

http://www.worldstopexports.com/rice-exports-country/
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of over USD 2000 in 201494 and USD 2400 in 2017.95 The country has made remarkable progress in 

reducing poverty. During the early 1990s, the number of people living in extreme poverty dropped 

from over 75% in 1988 to 50% in the early 1990s and to just 3% today.96 Vietnam escaped from being 

one of the world’s poorest nations and gained the status of a lower middle-income economy in 2010. 

It is clear that the transformation from a centrally planned economy to a socialist-oriented market has 

led to the creation of a labour market in Vietnam.97 The most important feature of the transition has 

been the development of a multi-sector economy with regard to the emergence of the private sector. 

SOEs and private sectors coexist and reflect different degrees of influence of the socialist ideology. This 

process poses a number of labour force challenges for Vietnam which will have an impact on the 

structure and the shape of social policy and the legal framework.  

The labour market in Vietnam 

Vietnam is one of the world’s most densely populated countries: 14th in the top 20 most populous 

countries in the world.98 According to the results of the 2014 Inter-Censal Population and Housing 

Survey (IPS),99 it has around 90,500,000 inhabitants and this number is expected to rise to over 98 

million in 2020100 The gender distribution is almost balanced. The sex ratio reached 97 males per 100 

females, while the sex ratio at birth stood at 112 boys per 100 girls.101 Compared to the Census 2009, 

the population of Vietnam increased with about 4,700,000 inhabitants within a period of just around 

five years. The growth rate in Vietnam has declined gradually, and was 1.06% in comparison to 2009, 

as indicated in Annex 2. 

 

                                                   

94 Vietnam overview. Available at: http://www.worldbank.org/en/country/vietnam/overview. Accessed on 13 February 2017. 

95 The World Bank data. Available at: https://data.worldbank.org/indicator/NY.GDP.PCAP.CD?locations=VN. Accessed on 15 
July 2018. 

96 Vietnam overview. Available at: http://www.worldbank.org/en/country/vietnam/overview. Accessed on 13 February 2017. 

97 Zhu, Y. (2002). Economic reform and human resource management in Vietnam. Asia Pacific Business Review, 8(3), 115-135. 

98 Vietnam population. Available at http://www.worldometers.info/world-population/vietnam-population/, accessed on 13 
January 2017. 

99 The 2014 Inter-censal Population and Housing Survey (IPS), GOS 2014. 

100 https://danso.org/viet-nam/; https://www.statista.com/statistics/713073/vietnam-forecast-total-population/. 

101 The 2014 Inter-Censal Population and Housing Survey (IPS), GOS 2014. See also Schwartz, V. (2011). Atlas of Gender and 
Development: How Social Norms Affect Gender Equality in Non-OECD Countries. Feminist Collections, 32(1), 31. (p.56). 

 

https://data.worldbank.org/indicator/NY.GDP.PCAP.CD?locations=VN
http://www.worldometers.info/world-population/vietnam-population/
https://danso.org/viet-nam/
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Within the seven regions (Northern Midlands, Red River Delta, North Central Coast, Central Coast, 

Central Highlands, South East and Mekong Delta), the majority of the inhabitants live in the Red River 

Delta (in the north) and the Mekong Delta (in the south). The ethnic minority groups with their own 

customs and traditions are located in the mountainous areas. Two cities and one province have 

populations of more than three million people: Ho Chi Minh City (8.0 million), Hanoi (7.1 million) and 

Thanh Hoa province (3.5 million).102 The share of people who reside in urban areas is around 33,1%, 

an estimated 29,939,000 people. This is an increase by 3.5% compared to 2009. However, the number 

of people who migrated from rural to urban areas, mainly in Southeast Vietnam, raised to around 

59.2%.103 

The market economy in Vietnam has been dominated by family farms and small-scale household 

enterprises;104 while SOEs still receive priority for favourable investment resources105 leading to 

imbalances between economic sectors.106 Many effects of the economic transformation have 

manifested in the domain of high quality human resources such as high-level technical experts, skilled 

workers, proper remuneration, and job security. Vietnam is characterized by a rapidly growing young 

workforce population. However, the gloomy labour market draws on the current trends of economic 

development. As far as the quality of the labour force is concerned, the share of workers with a degree 

 

                                                   

102 Vietnam population. Available at http://www.un.org.vn/en/unfpa-agencypresscenter1-101/3478-viet-nam-s-population-
reaches-90,493-million-people-total-fertility-rate-of-viet-nam-reaches-2-09-children-per-woman.html.  

103 Ministry of Planning and Investment, General Statistics Office, Migration and urbanization in Vietnam: Current Situation, 
Trends, and the Differences. Hanoi 2011, (p.96). 

104 Tuyen, N. N. (1999). Transitional economy, technological change and women's employment: The case of Vietnam. Gender, 
technology and development, 3(1), 43-64. 

105 Phan, D., & Coxhead, I. (2013). Long-run costs of piecemeal reform: wage inequality and returns to education in Vietnam. 
Journal of Comparative Economics, 41(4), 1106-1122. (As a result of continued state control in critical factor markets, the role 
of the state sector in the Vietnamese economy did not decline as in the experience of EE/FSU transition economies; rather, 
it was strengthened in certain aspects. Early growth in tradable industries was dominated by state enterprises (some with 
foreign buy-in, in the form of joint ventures), largely producing import-substitutes using capital-intensive technologies. Export 
revenue growth in this period was dominated by agriculture (especially rice and coffee) and natural resources such as oil and 
coal. Specifically, during the 1990s, the state sector expanded because of preferential treatment in the capital market. Firms 
either received capital directly from the government or had easy access to subsidized loans from state banks or foreign 
investments.); Baccini, L., Impullitti, G., & Malesky, E. J. (2013). Trade Liberalization and State-Owned Enterprises: Evidence 
from Vietnam's Accession to the WTO. Available at SSRN 2314897: Vietnam SOEs account for about 36% of Vietnamese GDP 
and operate in diverse economic sectors. 

106 Even the equality among sectors in the market economy is stipulated in Article 51(1&2) of the 2013 Constitution, which 
states that the Vietnamese economy is a socialist-oriented market economy with multi-forms of ownership and multi-sectors 
of economic structure; the state economic sector plays the leading role. All economic sectors are important constituents of 
the national economy. Participants in different economic sectors are equal, cooperate and compete in accordance with the 
law. 

 

http://www.un.org.vn/en/unfpa-agencypresscenter1-101/3478-viet-nam-s-population-reaches-90,493-million-people-total-fertility-rate-of-viet-nam-reaches-2-09-children-per-woman.html
http://www.un.org.vn/en/unfpa-agencypresscenter1-101/3478-viet-nam-s-population-reaches-90,493-million-people-total-fertility-rate-of-viet-nam-reaches-2-09-children-per-woman.html
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remains low, accounting for only 18.4%.107 Thus, the labour force remains mostly unskilled, since 65.3% 

does not have any technical education.108 More importantly, the female workers without any technical 

training counted for 70.9% while this number for men is 59.9%. Notwithstanding the remarkable 

achievement of the economic renovation, the freeze on job creation and job security has persisted in 

the economy, especially in SOEs. The income of Vietnamese workers is quite low with an average 

monthly wage per person of around 3.3 million VND (EUR 132). However, the income inequality 

between the state and private sectors, the formal and informal sector, rural and urban areas, and male 

and female workers has been widening. Due to precarious jobs, there is a high employment 

vulnerability in the labour market.109 Notwithstanding that SOEs are considered key factors in the 

economic reform, as reported in 2015,110 the share of employment of SOEs accounted only for 9.8% 

despite the fact that SOEs have received most of the advantages from the Government (e.g. capital, 

labour force, and favourable legal environment). On the contrary, the share of employment by formal 

private enterprises and non-farm businesses/households accounted for nearly 74.0% of the labour 

force. Despite the high rate of women in labour force participation,111 the female workers have become 

more vulnerable112 and have become largely absorbed in the informal sector.113 The tables and figures 

in Annex 1 and 2 provide a broad picture of the labour market. 

 

                                                   

107 Available at: 
http://khcn.molisa.gov.vn/books/th%25E1%25BB%258Btr%25C6%25B0%25E1%25BB%259Dnglao%25C4%2591%25E1%25B
B%2599ng.pdf+&cd=11&hl=nl&ct=clnk&gl=be, accessed on 23 November 2017. 

108 ILO (2010), Labour and social trend in Vietnam 2009/10. Hanoi, June 2010. 

109 The share of employment in the domestic private sector was 77.2%. Self-employment and employment in household 
businesses was 62.1%, reflecting high employment vulnerability given the precarious nature of these jobs. By comparison, 
the proportion of wage workers in total employment slightly increased to 35.6% (compared to 35.3% of the 4th quarter of 
2012). 

110 Ministry of Investment and Planning, General Statistic Office, Report on Labour Force Survey 2015, Hanoi 2016. 
https://www.gso.gov.vn/default_en.aspx?tabid=515&idmid=5&ItemID=16027, accessed on 5 December 2016. 

111 See Annex 1. 

112  Pham, T. H., & Reilly, B. (2007). The gender pay gap in Vietnam, 1993–2002: A quantile regression approach. Journal of 
Asian Economics, 18(5), 775-808. (female workers were found to be more vulnerable in the restructuring of the state-owned 
enterprise sector. The reduction in the number of SOEs from more than 12,000 to around 5,500 in the first 10 years of the 
reform process displaced large numbers of workers. Women with limited work experience and low educational attainment 
were the main victims of the early redundancy programmes with about 70% of laid-off workers being female reveals that 
over half-a-million female workers were made redundant from SOEs in 1990/1991. The downsizing in the SOE sector provided 
a potential channel through which the gender pay gap could widen given that workers were more formally protected in the 
SOEs than in the private sector.). 

113 Brassard, C. (2004). Wage and labour regulation in Vietnam within the poverty reduction agenda. Policy and Society, 23(2), 
49-77. 

 

http://khcn.molisa.gov.vn/books/th%25E1%25BB%258Btr%25C6%25B0%25E1%25BB%259Dnglao%25C4%2591%25E1%25BB%2599ng.pdf+&cd=11&hl=nl&ct=clnk&gl=be
http://khcn.molisa.gov.vn/books/th%25E1%25BB%258Btr%25C6%25B0%25E1%25BB%259Dnglao%25C4%2591%25E1%25BB%2599ng.pdf+&cd=11&hl=nl&ct=clnk&gl=be
https://www.gso.gov.vn/default_en.aspx?tabid=515&idmid=5&ItemID=16027
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Notwithstanding Vietnam has a high rate of workers’ participation in the labour market, it relies on a 

cheap labour force as a competitive edge. The labour force is characterized by very low educational 

attainment (further information can be found in Annex 1). The number of employed persons without 

a degree of education account for 79.5% while those who had vocational training, mid-term 

professional training, a college degree, and a university degree and higher accounted for 5.0%, 4.0%, 

2.7%, and 9.0% respectively. According to the statistics as presented in Annex 1, the proportion of 

trained persons in the labour force is higher for males than for females in both urban and rural areas, 

i.e. 23.0% and 18.0% respectively. 

Consequently, the labour force’s contribution has been much less significant in comparison to the 

changes in the economic structure since Doi Moi in 1986 (see additional data in Annex 1 and 2). As 

analysed in Annex 1, Vietnam is still predominantly an agricultural economy. There are findings 

indicating that the agricultural and non-agricultural household sectors account for a large part in the 

transition economy in comparison to other sectors. However, low-skilled labour in the economy is 

dominated by rural women workers.  

The economic transition process, from a centrally planned to a market-oriented economy, has had a 

strong impact on the structure of the labour market at different levels.114 The most important 

achievement is that the equal roles between the state and private sectors are marked by the 

Constitution of 1992.115 As a result, the economic sectors have developed, SOEs accounting for 9.8%, 

non-state sectors accounting for 86.0%, and foreign investment accounting for 4.2%.116 Consequently, 

the labour market has changed together with the economic transition. It needs to be stressed that 

Vietnamese women accounted for 67.7% of the workforce in the foreign investment sector.117 These 

figures also reveal that Vietnamese women, mostly embedded in the agricultural sector, account for 

over half of the entire country’s workforce. In terms of types of employment, the majority of women 

 

                                                   

114 Brassard, C. (2004). Wage and labour regulation in Vietnam within the poverty reduction agenda. Policy and Society, 23(2), 
49-77. Croll, E. J. (1998). Gender and transition in China and Vietnam (Vol. 1). Stockholm: Swedish International Development 
Cooperation Agency.  

115 Constitution 1992, arts. 15&21. 

116 Ministry of Investment and Planning, General Statistic Office, Report on Labour force survey 2015, Hanoi 2016. (p.23).  
Available at http://www.gso.gov.vn/default_en.aspx?tabid=515&idmid=5&ItemID=16027, accessed on 20 September 2016. 
117 Ministry of Investment and Planning, General Statistic Office, Report on Labour force survey 2015, Hanoi 2016. (p.22). 
Tran, A. N., & Nørlund, I. (2015). Globalization, industrialization, and labor markets in Vietnam. Journal of the Asia Pacific 
Economy, 20(1), 143-163. 
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workers are self-employed.118 Concerning paid employment, the number of workers only amounts to 

around 35.0%. However, half of these workers unfortunately do not have a labour contract.119  

The informal sector is the biggest source of employment in Vietnam (further information can be found 

in Annex 1). It is important to note that the economic transition has given rise to migration and informal 

work. As far as migrant women workers are concerned, the main reasons for this change are the impact 

of the economic renovation, the difficult situation in rural areas, and the lack of appropriate policies in 

rural areas. Findings indicate that Vietnam’s economic renovation since 1986 is characterised by (i) a 

rural-to-urban migration to rebalance economic resources, and (ii) employment transforms from 

agriculture to industrialisation. In rural areas, Vietnam has faced pressure from the transition 

economy, for example land shortages, epidemic animal disease, frequent price fluctuations on 

agriculture products, and a lack of financial credit.120 To date, up to 60% of the migrant workers are 

women and around 85% of them bring their children to the new places.121 Hanoi and Ho Chi Minh City 

are the two largest urban centres of migration. The increase in women migrants has accelerated 

serious challenges concerning social security (i.e. stable employment and income, adequate living 

conditions, social insurance, health insurance).122 According to a study by ActionAid,123 up to 90% of 

migrant workers did not have access to social security programs, and up to 80% faced difficulties in 

accessing public hospitals, education for their children, and housing. The majority of migrant women 

do not have the minimum skills, adequate education or personal connection to access the formal work, 

but are embedded in the informal sector. Importantly, the informal sector in Vietnam is characterized 

by poor working conditions, low payment, a lack of insurance, poor welfare and a heavy workload.124 

 

                                                   

118 As a result, the labour market polices do no not yet directly affect a majority of the workers in Vietnam, because the 
majority are outside the regulated labour market.  

119 This issue will be introduced in the next section.  

120 Thao, V. T. (2013). Making a living in rural Vietnam from (im) mobile livelihoods: A case of women's migration. Population, 
Space and Place, 19(1), 87-102. 

121 The ActionAid researches. Available at http://www.actionaid.org/vi/vietnam/stories/90-nguoi-lao-dong-nhap-cu-o-cac-
khu-do-thi-viet-nam-khong-tiep-can-duoc-cac-chuong, accessed on 30 May 2017. 

122 Loi, C. C. (2005). Rural to urban migration in Vietnam. Unpublished paper, Hanoi. 

123ActionAid. (2014). Policy Brief: Access to Social Protection of Migrant Workers. Hanoi. Available at 
http://www.actionaid.org/vietnam/publications/policy-brief-access-social-protection-migrant-workers; accessed on 26 July 
2017. 

124 Linh, T. G., & Thao, N. T. P. (2011). Social protection for rural-urban migrants in Vietnam: current situation, challenges and 
opportunities. CSP Research Report 08. 
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The export of textile and garment are the top industries employing young, single, rural women 

workers.125 Because of the free movement of women workers and the household registration 

regulations Ho Khau,126 access to healthcare is restricted. Based on the law, healthcare insurance which 

is dependent on household registration impacts on the healthcare of the migrant. Obviously, the poor 

working conditions in the informal sector impact on the health of workers. According to a study,127 

around 40% of migrants reported that their current health was worse than their level of health before 

migration. Also, 80% of migrant women finished secondary school or high school. Furthermore, around 

78% of migrant workers hardly follow any job training programmes.128 It is not surprising that migrant 

women are confronted with critical problems with regard to employment, health care, education for 

migrant children, and social protection. Meanwhile, the migrant women and their families are 

prevented by the laws as well as other institutions from integrating into the host community. It is clear 

that the main reasons for these negative effects are rooted in both the characteristics of migrant 

women and the current Vietnamese legislation.  

Concerning informal work, Vietnam’s market economy imperfections are due to the transitional 

process with a lack of funds being invested in labour-intensive projects. This situation led to a declining 

income distribution, which reinforced the needs to reform the stagnating Vietnamese economy.129 

There are various differences between the formal and the informal sector.130 The informal sector in 

 

                                                   

125 Angie, T. N. (2004). ‘Linking Growth with Equity? The Vietnamese Textile and Garment Industries Since Doi Moi. Reaching 
for the Dream: Challenges of Sustainable Development in Vietnam, 33, 135. 

126 Ho Khau or the household registration system was formally implemented in urban areas in 1955 and extended throughout 
the countryside in 1960. Under the system, each household is given a household registration booklet (Ho Khau) which records 
the names, sex, date of birth, marital status, and occupation of all household members and their relationship with the 
household head. In principle, no one can have his or her name listed in more than one household registration booklet. The 
Ho Khau of a person is intimately tied to their place of residence. If a person changes their place of residence, his or her Ho 
Khau should follow. the Ho Khau contains rights of a citizen to buy a house or land, to get married, to be employed, to register 
for a training course, to borrow from a bank, to register your child’s birth, to get a motorbike license, to go abroad, or to 
install a phone line if you are Vietnamese, you need a Ho Khau. 

127 Linh, T. G., & Thao, N. T. P. (2011). Social protection for rural-urban migrants in Vietnam: current situation, challenges and 
opportunities. CSP Research Report 08. 

128 See Annex 9. 

129 Beresford, M. (1989). National unification and economic development in Vietnam. Springer. (p.145). 

130 Brassard, C. (2004). Wage and labour regulation in Vietnam within the poverty reduction agenda. Policy and Society, 23(2), 
49-77. 

 



 

26 

Vietnam is predominant131 and is concentrated in the two most industrialized regions: the Red River 

Delta (Hanoi region) and the south-east (Ho Chi Minh City region).132 For example, the informal sector 

covers around 30% of jobs in Hanoi and Ho Chi Minh City.133 The informal sector will continue to 

increase in Vietnam as the result of rapid agrarian, urban and demographic transition.134 

The informal sector is still prominent in the economy and in employment135 as a result of the 

compositional shift of the economy away from agriculture. The informal sector exists because the 

formal economy is incapable of providing enough jobs.136 while the informal sector provides for a great 

part of jobs in the labour market.137 138 The labour survey conducted in 2016 gives a good picture of 

 

                                                   

131 Castel, P., & To, T. (2012). Informal employment in the formal sector: wages and social security tax evasion in Vietnam. 
Journal of The Asia Pacific Economy, 17(4) (The informal sector in Vietnam is large); Cling, J., Razafindrakoto, M., & Roubaud, 
F. (2012). To be or not to be registered? Explanatory factors behind formalizing non-farm household businesses in Vietnam. 
Journal Of The Asia Pacific Economy, 17(4), 632-652. Cling, J. P., Razafindrakoto, M., & Roubaud, F. (2016). Assessing the 
Potential Impact of the Global Crisis on the Labour Market and the Informal Sector in Vietnam. 

132 Cling, J. P., Lagrée, S., Razafindrakoto, M., & Roubaud, F. (2014). The informal economy in developing countries (Vol. 112). 
Routledge. 

133 Demenet, A., Nguyen, Thi Thu Huyen, Razafindrakoto, M., and Roubaud, F., 2010. Dynamics of the informal sector in Hanoi 
and Ho Chi Minh City 2007–2009. GSO-IRD, UKaid, World Bank. Working Paper No.6174, du 1/12/2010. Available from: 
http://www.worldbank.org/en/country/vietnam/research. Razafindrakoto, M., & Roubaud, F. (2010). How deep was the 
impact of the economic crisis in Vietnam?. (Hanoi’s total population was 6.5 million and that of HCMC 7.1 million in 2009. 
Half of the population was occupied: The LFS2009 counted 3.3million (main) jobs in Hanoi and 3.7 million in HCMC, among 
which respectively 1.1 million (32% of total employment) and 1.3million (34% of total employment) in the informal sector. 
This makes the informal sector the number one employer in both cities. 

134 Cling, J. P., Lagrée, S., Razafindrakoto, M., & Roubaud, F. (2014). The informal economy in developing countries (Vol. 112). 
Routledge. (the forecasts for employment in 2015 that employment in the informal sector and its relative weight inn total 
employment are going to keep growing over the next few years). 

135 Cling, J. P., Razafindrakoto, M., & Roubaud, F. (2016). Assessing the Potential Impact of the Global Crisis on the Labour 
Market and the Informal Sector in Vietnam. Cling, J. P., Razafindrakoto, M., & Roubaud, F. (2016). Assessing the Potential 
Impact of the Global Crisison the Labour Market and the Informal Sector in Vietnam (In terms of job’s creation, we prolonged 
the previous sectoral trends, observed during the period 2003-2007 (GSO, 2008). During these years, two sectors registered 
a slight decrease in employment: -1% a year for primary sector employment and -0,4% for public jobs (both State and SOEs), 
while foreign enterprises grew at a huge + 18,7%, domestic enterprises registered + 14,4% and formal household business + 
1,1%). 

136 Nguyen, H. C., Nordman, C. J., & Roubaud, F. (2013). Who suffers the penalty? A panel data analysis of earnings gaps in 
Vietnam. Journal of development studies, 49(12), 1694-1710. 

137 Cling, J. P., Razafindrakoto, M., & Roubaud, F. (2012). The informal economy in Asia: introduction to the issue. Journal of 
the Asia Pacific Economy, 17(4), 553-559. The vast majority of informal employment is made up jobs in the informal sector, 
accounting for no less than 86% of total employment in both 2000 and 2005. 

138 Cling, J. P., Razafindrakoto, M., & Roubaud, F. (2016). Assessing the Potential Impact of the Global Crisis on the Labour 
Market and the Informal Sector in Vietnam (In terms of job’s creation, we prolonged the previous sectoral trends, observed 
during the period 2003-2007 (GSO, 2008). During these years, two sectors registered a slight decrease in employment: -1% a 
year for primary sector employment and -0,4% for public jobs (both State and SOEs), while foreign enterprises grew at a huge 
+ 18.7%, domestic enterprises registered + 14,4% and formal household business + 1.1%). 
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informal jobs, accounting for 74.7% of total jobs, of which nearly half are women.139 As a result, those 

who work for household units are often workers in the informal sector. Unfortunately, informal 

workers are not entitled to a labour contract or to social insurance.140 According to a survey in 2015, 

the proportion of wage workers in the non-agricultural sector accounted for 35.3% of total 

employment. As expected, the relevant proportion in urban areas was more than twice as high as in 

rural areas. Furthermore, men’s lifetime earnings (57.0%) are higher than women’s (43.0%). Moreover, 

according to this survey the economy can be divided into five sectors: (i) self-employed/individual 

businesses, (ii) cooperative/collective, (iii) private, (iv) state, and (v) foreign investment. Their shares 

are 74.7%, 0.2%, 11.0%, 9.8% and 4.2%, respectively.141 This suggests that self-employed/individual 

businesses play a critical role in the Vietnamese economy and this conclusion is in high agreement with 

another study.142 In addition, because of more than one million inhabitants per year participating in 

the labour market and a decrease in the agricultural employment, the share of informal employment 

in Vietnam is likely to predominate in the coming years.143  

Finally, Vietnam’s labour force is young and abundant; however, the most notable characteristic of the 

labour force is low educational attainment and low-skilled occupation. Despite its successful economic 

reform, the agricultural sector remains the dominant sector in employment. Notwithstanding that 

women workers participate significantly in the labour market, the quality of the female workforce is 

fairly low compared to the male workforce. This highlights the importance of attention to promulgating 

social policy and labour regulations on women workers employed in the informal sector.144 

 

                                                   

139 Ministry of Investment and Planning, General Statistic Office, Report on Labour force survey 2016, Hanoi 2017. 

140 Nguyen Viet, C. (2010). The impact of a minimum wage increase on employment, wages and expenditures of low-wage 
workers in Vietnam. Cling, J. P., Razafindrakoto, M., & Roubaud, F. (2016). Assessing the Potential Impact of the Global Crisis 
on the Labour Market and the Informal Sector in Vietnam. (the informal sector is characterized by unprotected jobs: 60% of 
workers are employed without any labour contract (even verbal contract). 

141 See Annex 1. 

142 Ministry of Investment and Planning, General Statistic Office, Report on Labour force survey 2015, Hanoi 2016. 

143 Ministry of Investment and Planning, General Statistic Office, Report on Labour force survey 2015, Hanoi 2016; Cling, J. P., 
Lagrée, S., Razafindrakoto, M., & Roubaud, F. (2014). The informal economy in developing countries (Vol. 112). Routledge. (p. 
313). 

144 Ministry of Investment and Planning, General Statistic Office, Report on Labour force survey 2015, Hanoi 2016. Available 
at http://www.gso.gov.vn/default_en.aspx?tabid=515&idmid=5&ItemID=16027, accessed on 20 September 2016. 
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Working women in Vietnam  

The total labour force is quite large, about 54 million, accounting for around 58.5% of the  

population.145 Despite the substantial growth in the labour force for urban areas, approximately 68% 

of the labour force is still concentrated in rural areas.146 There are 25.82 million working women, which 

represents almost half (48.48%) of the workforce. Moreover, the percentage of women in labour force 

participation was 72.5 % in 2016, making Vietnam part of the group of nations with the highest share 

of women in the labour market. However, women workers account for 66.6% of employment in the 

informal sector.147   

The market-oriented socialist economy under state guidance148 has impacted on the labour market in 

a number of aspects, i.e. employment, education and remuneration. More importantly, the 

reorganisation of the private sector in the economy by the 1992 Constitution has opened the share in 

employment of different economic sectors. In parallel with the reduction in the vast number of 

workers due to restructuring in the SOEs,149 with a redundancy rate of women workers of 70%,150 the 

low ability of the SOEs in job creation made female workers disadvantageous in the market economy. 

Meanwhile, the private sectors and household non-farm businesses provided jobs for nearly 42%.151 

Women workers dominate agriculture and forestry, and the processing industry (women account for 

80% in the textile and garment industry) with low-paying jobs and severe working conditions (e.g. 

 

                                                   

145 Ministry of Investment and Planning, General Statistic Office, Report on Labour force survey 2015, Hanoi 2016. Available 
at http://www.gso.gov.vn/default_en.aspx?tabid=515&idmid=5&ItemID=16027, accessed on 20 September 2016. 

146 Ministry of Investment and Planning, General Statistic Office, Report on Labour force survey 2015, Hanoi 2016. Available 
at http://www.gso.gov.vn/default_en.aspx?tabid=515&idmid=5&ItemID=16027, accessed on 20 September 2016. 

147 GSO. 2017 

148 Beresford, M. (2008). Doi Moi in review: The challenges of building market socialism in Vietnam. Journal of Contemporary 
Asia, 38(2), 221-243. 

149 Pham, T. H., & Reilly, B. (2007). The gender pay gap in Vietnam, 1993–2002: A quantile regression approach. Journal of 
Asian Economics, 18(5), 775-808. The reduction in the number of SOEs from more than 12,000 to around 5,500 in the first 10 
years of the reform process displaced large numbers of workers; Phan, D., & Coxhead, I. (2013). Long-run costs of piecemeal 
reform: wage inequality and returns to education in Vietnam. Journal of Comparative Economics, 41(4), 1106-1122. (In the 
labour market, the government introduced a number of changes that affected wages and conditions for state sector workers. 
These changes included a wholesale reform of state sector enterprises (resulting in the loss of an estimated 1.5 million state 
sector jobs). 

150 Rama, M. (2002). The gender implications of public sector downsizing: the reform program of Vietnam. The World Bank 
Research Observer, 17(2), 167-189. 

151 World Bank. (2005). Vietnam development report 2006: Business. World Bank Vietnam Office, Hanoi 
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overtime, shift work).152 Most women workers in the informal sector (66.7%) are not protected by 

social security. In addition are common problems associated with poor women, such as 

disproportionately heavy workloads, unequal decision-making power within families, lack of access to 

employment and an appropriate voice in the institutions. In addition, the reform process has led to a 

reduction in a range of public services, for example childcare facilities (e.g. kindergarten, child benefits 

and education) and other health care facilities, which are not supported by the State so far.153 Women 

workers have been more vulnerable in this economic transition. They continue to lag behind in labour 

force participation in Vietnam. Three main reasons might be at the root of this: (i) the transition of the 

economy, (ii) education and training, and (iii) absence of laws.  

In the economic transformation, labour market imperfections,caused by a lack of labour mobility 

together with the absence of labour information, could increase inequality.154 According to Gallup155 

the Vietnamese labour market is likely to be a source of disparity. As a consequence, some adverse 

effects (e.g. low wages, job insecurity, weak social security) in labour relations are becoming more 

severe for Vietnamese female workers.156 

As far as educational attainment is concerned, women are mostly unskilled and uneducated workers. 

As a result, the transition economy has witnessed an increase in women as manufacturing workers. 

They frequently work in labour-intensive sectors, such as footwear and textile (78.5%), food 

manufacturing and processing (66.8%), and porcelain and glass (59.2%). It should be noted that women 

 

                                                   

152 Hung, N. M., Bui, T. Q., & Nguyen, T. H. N. (2010). Earnings and Quality of Female Labor in the Border Areas of Vietnam 
and the Implications for GMS Cooperation, Journal of GMS Development Studies, Vol. 5, pp. 55-80; An, N. Q., & Kazuyo, Y. 
(2018). Determinants of Female’s Employment Outcomes in Vietnam. Journal of International Women's Studies, 19(5), 95-
112. 

153 Long, L. D., Truitt, A., & Anh, D. N. (2000). Changing gender relations in Vietnam’s post Doi Moi era.  

154 According to the Vietnamnet newspaper of 28 May 2010, by 2010, only 22 countries had recognized Vietnam’s 

market economy. However, as of December 2013, 40 nations appreciated the market economy of Vietnam. 

Available at https://www.vietnambreakingnews.com/2014/02/more-nations-recognize-vn-as-market-economy-

in-2013/, accessed on 25 April 2017. The European Union have has not yet recognised yet Vietnam as a market 

economy. Available at http://english.vietnamnet.vn/fms/business/122613/eu-may-recognize-vn-as-market-

economy.html, accessed on 25 April 2017. 

155 Gallup, J. L. (2004). The wage labour market and inequality in Vietnam. Economic growth, poverty, and household welfare 
in Vietnam, 842, 53. (p.53.) 

156 Brassard, C. (2004). Wage and labour regulation in Vietnam within the poverty reduction agenda. Policy and Society, 23(2), 
49-77. 
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workers participate in employment at an earlier age than men. Many young girls join the labour market 

soon after they graduate from high school or even after elementary school.   

Since the reform of 1986, gender equality in all aspects has been established and improved. Based on 

the constitutional principles, the labour law, gender equality law, social security law and other policies 

have been issued and implemented. Together with the national legislation, Vietnam. Nonetheless, in 

practice the role of legislation in the areas of gender equality has been limited.  

The brief introduction to the economic reforms and the labour market in Vietnam explains the status 

of the labour force and of working women. Notwithstanding working women account for 48% of the 

total labour force, women workers are still engaged in labour-intensive enterprises, the informal 

sector, and agricultural areas. It is clear that the economic reforms have had a significant impact on 

the labour market. Therefore, Vietnam’s strategy of to tackle gender discrimination in employment by 

reducing barriers to women workers and improving the role of other institutions in Vietnam need to 

be implemented with a great deal of caution. Next, the structure of the State and the legal system are 

discussed in more detail and are linked to the main topic of the research, i.e. gender equality in labour 

law in Vietnam.  

2.1.2 The Vietnamese legislative bodies and legal system 

2.1.2.1 The legislative bodies 

The Communist Party of Vietnam 

The Vietnamese political system is led by one party, i.e. the Communist Party of Vietnam (hereafter 

CPV). The Democratic Republic of Vietnam Foundation (today the Socialist Republic of Vietnam) is the 

result of its leadership. The CPV is the core of the Vietnamese political system, while the State is the 

centre of the political system. 

Since the first Constitution of 1946, after the August Revolution in 1945, to the current Constitution of 

2013, the leading position of the CPV has been highlighted as the “leading force of the State and 

society”.157 

According to the current constitution, the role of the CPV is described as follows:  

 

                                                   

157 Constitution 1980, 1992, and 2013. 
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“The Communist Party of Vietnam, the vanguard of the Vietnamese working class, 

simultaneously the vanguard of the toiling people and of the Vietnamese nation, the 

faithful representative of the interests of the working class, the toiling people, and the 

whole nation, acting upon the Marxist-Leninist doctrine and Ho Chi Minh's thought, is the 

leading force of the State and society. 

The Communist Party of Vietnam maintains intimate contact with the people, serves the 

people, submits to people’s supervision, and is accountable to the people in its decisions. 

All Party organizations and members of the Communist Party of Vietnam operate within 

the framework of the Constitution and the laws.”158 

In the Charter of the CPV, the party states its mission to lead the country in all fields and command the 

State and socio-political organisations through:  

“Deciding on political programs, strategies, and guidelines for national construction and 

defence; carrying out the leadership through ideological work, personnel management, 

and supervision over the implementation of its political programs, guidelines, and 

strategies. 

Consistently directing the personnel work and managing the contingent of cadres, at the 

same time promoting the responsibilities of organisations in the political system and their 

leaders in charge of personnel work. 

Introducing competent cadres for posts in State agencies and in socio-political 

organisations.”159 

There is no division of powers in the state structure. According to a study by Quinn,160 the 

governmental structure in Vietnam is a socialist state and the CPV has a great influence on all state 

levels as a result of the parallel state structure: “though left unspoken in much constitutional literature, 

the CPV maintains firm control over the government and legal institutions at all levels”. The most 

 

                                                   

158 Constitution 2013, art. 4. 

159 Charter of the CPV, art. 41. 

160 Quinn, B. J. (2001). Legal reform and its context in Vietnam. Colum. J. Asian L., 15, 219. (p.225). 
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influential bodies of the party are the Central Committee, and the core of the Central Committee is the 

Politburo. The Politburo is the organ which establishes guidelines for the party politics and influences 

the governmental policies.161 Although the National Assembly passes the law, the CPV policies are the 

highest applicable source of the legal system.162 

The State system 

All the party members working in the state agencies, as well as social-political organisations, must 

strictly observe the CPV’s resolutions and directives. With regard to the legal system, the CPV’s ideas 

are the major sources of legislation in Vietnam. The promulgation of legislation must be followed by 

the inspiration of the CPV’s resolutions, decisions, and policies. In Vietnam, the structure of the CPV 

and the State are organised at the same levels as the administrative system. This characteristic strongly 

influences the legal system.  

The Constitution of 2013 stipulates the State power in Article 2(1) as follows: “The Socialist Republic of 

Vietnam is a socialist rule of law State of the People, by the People and for the People.”163 Moreover, 

the Constitution emphasizes that:  

“The people are the masters of the Socialist Republic of Vietnam; all state powers belong 

to the people whose foundation is the alliance between the working class, the peasantry 

and the intelligentsia. The State powers are unified and delegated to state bodies, which 

shall coordinate with and control one another in the exercise of the legislative, executive 

and judiciary powers.164  

The Vietnamese people use the State power through the National Assembly and people’s councils. 

These agencies are elected by the people, representing their will and aspiration. Further information 

on the structure of the Vietnamese States is presented in Annex 7. 

The central State system consists of the National Assembly, the President, the Government, the 

People‘s Supreme Court and the People‘s Supreme Procuracy. At local level, the system consists of the 

 

                                                   

161 Holscher, L. M. (1996). Recent Legal and Political Changes in Vietnam and the Role of the Courts in the Vietnamese Criminal 
Justice System. International Criminal Justice Review, 6(1), 58-78. (p.60). 

162 More information in Section 2.1.3.2. 

163 Constitution 2013, art. 2(1). 

164 Constitution 2013, art. 2(2,3). 
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People‘s Councils, People‘s Committees, People‘s Courts and People‘s Procuracies. It is clear that the 

bodies of the State system are entitled to issue legislative documents (see more information in Table 

2.1). 

The National Assembly 

The National Assembly is the highest representative body elected nationwide, and is a state organ 

structured similarly to a parliament. In the current National Assembly around 90% of representatives 

are members of the CPV. The legal position of the National Assembly is stipulated in two key 

documents: (i) the Constitution of 2013, Chapter 5, Article 69 to Article 85, and (ii) the Law on the 

Organisation of the National Assembly of 2001.  

The National Assembly representatives are workers, peasants, intellectuals, and workers of all ethnic 

elites in the country and are elected and responsible before the citizen. The National Assembly is the 

highest representative body of the people and the highest organ of State power.165 Article 69 of the 

Constitution of 2013 states: “The National Assembly is the highest representative body of the People 

and the highest body of State power of the Socialist Republic of Vietnam. The National Assembly 

exercises constitutional and legislative powers, decides significant national affairs and exercises 

supreme control over all activities of the State.”166 This principle has been recognised from the first 

Constitution in 1946 to the progressively revised Constitution of 2013. For example, in the first 

Constitution in 1946, Article 24 stipulated that “The National Assembly is the highest organ of state 

authority in the Democratic Republic of Vietnam.”167 The Law on the Organisation of the National 

Assembly lays down the legal position of the National Assembly and stipulates that: “The National 

Assembly is the supreme representative body of the people and the supreme state power organ of the 

Socialist Republic of Vietnam.”168 

According to the current Constitution (2013), the National Assembly is responsible for the following 

five tasks:169 (i) making and amending the Constitution and legislation; (ii) deciding on the objectives, 

 

                                                   

165 Constitution 2013, art. 83; Law on the Organization of the National Assembly 2001, art. 1.  

166 Constitution 2013, art. 69. 

167 Constitution 1946, art. 43. 

168 Law on the Organization of the National Assembly 2001, art. 1. 

169 Constitution 2013, art. 70. 
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targets, policies, and duties of national socio-economic development; (iii) regulating the system and 

activity of the State; (iv) observing the State activities; and (v) exercising control over conformity to the 

Constitution and laws. 

The President 

The President is the Head of State and its legal position is laid down in Articles 86 to 93 of the 

Constitution of 2013. The current Constitution stipulates that the President, elected by Parliament in 

the National Assembly, is the head of State on behalf of the Socialist Republic of Vietnam internally 

and externally.170 The term of the President coincides with the term of the National Assembly.  

The Vice President, the National Defence and Security Council, and the Office of the President assist 

the President. The Vice President shall be elected by the National Assembly.171 The National Defence 

and Security Council is composed of the Chairperson, the Vice Chairperson and its Members. The list 

of the Members of the National Defence and Security Council shall be submitted by the President to 

the National Assembly for approval. The National Defence and Security Council shall work on a collegial 

basis and make its decisions by a majority vote.172 

The Government 

The Vietnamese Government is the executive body of the National Assembly and the highest 

administrative state body. The current legal position, the structure, the powers, and the duties of the 

Government are stipulated in the Constitution of 2013, Chapter VII, Article 94 to 101, and in the Law 

on the Organisation of the Government of 2001. The Government shall exercise executive power. The 

Government is responsible to the National Assembly and shall report on its work to the National 

Assembly, the Standing Committee and the President.173 The Government’s organisational structure is 

composed of the ministries and the ministerial-level agencies. The establishment or abolition of 

ministries and ministerial-level agencies at the proposal of the Prime Minister must be decided by the 

National Assembly.174 

The Judicial System 

 

                                                   

170 Constitution 2013, art. 86. 

171 Constitution 2013, art. 92. 

172 Constitution 2013, art. 89. 

173 Constitution 2013, art. 94; the Law on the Organization of the Government 2001, art. 1. 

174 Constitution 2013, art. 95(1); the Law on the Organization of the Government 2001, art. 2.  
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The Vietnamese judicial system consists of the Courts and the Prosecutor’s office. Under the 

Constitution, the Chief of the Supreme People’s Court and the Chief of the Supreme People’s 

Prosecution are elected by the National Assembly on the recommendation of the President. The legal 

responsibilities are documented in the Constitution and the Law on the Organisation of People’s Courts 

and the Law on the Organisation of the Prosecutor.   

The People’s Courts are the judicial bodies of the Socialist Republic of Vietnam and exercise judicial 

power. The People’s Courts have the duty to safeguard justice, human rights, citizens’ rights, the 

socialist regime, the interests of the State, and the rights and legitimate interests of organisations and 

individuals.175 The judicial system of Vietnam consists of the court systems organised by the Supreme 

People’s Court, and other courts prescribed under Vietnamese law. The legal position of the People’s 

Courts is regulated in (i) the Constitution of 2013, Article 102 to Article 106, and (ii) the Law on the 

Organisation of the People’s Courts of 2014.  

The organisation of the People’s Courts is divided into four adjudicating levels and Military Courts: (i) 

the Supreme People’s Court, (ii) the High-Level People’s Court, (iii) the People’s Court of the Central 

Cities, and (iv) the People’s Court district, town, city or provincial equivalents.176 The intermediate 

courts system consists of the provincial courts. These courts are entitled to handle all cases concerning 

(i) criminal matters, (ii) civil matters, (iii) administration, (iv) economic matters, (v) labour, and (vi) 

family and minors.177 The district level courts are authorised by the principal court and entitled to 

handle the cases concerning (i) criminal matters, (ii) civil matters, (iii) administration, and (iv) family 

and minors.178  

The People’s Courts have the duty to safeguard justice, human rights, citizens’ rights, the socialist 

regime, the interests of the State, and the rights and legitimate interests of organisations and 

individuals. The People’ Courts have specific duties under Article 2 of the Law on the Organisation of 

 

                                                   

175 Constitution 2013, art. 102. 

176 Law on the Organisation of the People’s Courts 2014, art. 3. 

177 Circular 01/2016/TT-CA dated on 21 January 2016 related to the organisation of the specialised court at the Province and 
District, art. 38. 

178 Circular 01/2016/TT-CA dated on 21 January 2016 related to the organisation of the specialised Court at the Province and 
District, art. 45. 
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the People’s Courts of 2014.179 The People’s Prosecutor (i.e. the People’s Office of Supervision and 

Control) has been established since 1960 in accordance with the Constitution of 1959. The People’s 

Prosecutor is organised in three levels: (i) the Supreme People’s Prosecutor, (ii) the People’s Prosecutor 

of provinces and cities under central authority (i.e. 63 provincial People’s Prosecutors), and (iii) the 

People’s Prosecutor of the districts and cities under provincial authority (i.e. 691 People’s Prosecutors 

in 691 districts and cities under provincial authority). In addition to the People’s Prosecutor, there is 

also a Military Prosecutor.180 

The Constitution of 2013 and the Law on the Organisation of the People’s Prosecutor of 2015 regulate 

the legal position, power and duties of the People’s Prosecutor, namely: (i) practising prosecution and 

supervising judicial activities in conformity with the Constitution and laws; (ii) contributing to the 

protection of the socialist rule of law; (iii) protecting socialism and the citizens’ right to self-control; 

and (iv) protecting the benefits of the State and collectives, protecting the life, health, assets, freedom, 

honour, and dignity of citizens, ensuring that all infringements upon the interests of the State and 

collectives, legal rights and interests of citizens are acted upon under the law.181 More information is 

provided in Annex 8. 

Local administration: local People’s Council and People’s Committee 

Vietnam is divided into provinces, which are themselves divided into districts. A district consists of 

communes and towns. People’s Councils and People’s Committees are set up in all provinces, districts 

and towns.182 

- The People's Council is the local body of state power, representing the will, aspirations and 

mastery of the local people. It shall be elected by the local people, and is accountable to the 

local people and to higher-level state bodies. The People's Council shall decide on local issues 

as prescribed by law; and shall supervise the observance of the Constitution and the law in its 

locality and the implementation of its own resolutions.183 

 

                                                   

179 Law on the Organization of the People’s Courts 2014, art. 2. 

180 Constitution 2013, art. 102; Law on the Organisation of the People’s Courts 2014, art.3. 

181  Law on the Organisation of the People’s Prosecutor 2015, art. 2; Constitution 2013, art. 107. 

182 Constitution 2013, art. 110; Law on the Organisation of the Local Government 2013. 

183 Constitution 2013, art. 113. 
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- The People’s Committee is the local body of state administration. It shall be elected by the 

People’s Council of the same level, and is the executive body of the respective People’s 

Council. The People’s Committee is accountable to the People's Council and to higher-level 

state administrative bodies. The People’s Committee shall organise the implementation of the 

Constitution and of the law in its locality and th implementation of the resolutions of the 

People’s Council, and shall perform the tasks assigned by higher-level state bodies.184 

The Trade Union 

The Trade Union represents and protects the lawful rights and interests of the workers. It is the socio-

political organisation of the working class, created on a voluntary basis. It represents the workers, looks 

after and protects the legitimate and legal rights and interests of the workers; participates in state 

administration and socio-economic management; participates in the control, inspection, and 

supervision of the activity of State organs, organisations, units, and enterprises with respect to the 

matters concerning the rights and duties of the workers; propagandises and mobilises learning, 

development of the ability and professional skills, conformity of laws, and construction and defence of 

the Fatherland among the workers.185 

It is clear that the Trade Union in the Vietnamese socialist market economy represents the interests of 

the whole working class, but under the leadership of the CPV. The Vietnam General Confederation of 

Labour (VGCL) is the only national trade union. The chairperson of the VGCL has a ministerial rank and 

must be a member of the Central Committee of the Communist Party. The VGCL drafts all labour 

legislation,186 presses for increases of the minimum wage187 and insists on the retention of the right 

to strike.188 

2.1.2.2 The legal system  

The Vietnamese legal system is fundamentally based on the nature of the legal system of socialist 

nations, and inherited characteristics since its foundation. In this section, two elements are discussed. 

 

                                                   

184 Constitution 2013, art. 114. 

185 Constitution 2013, art. 10; Law on Trade Union 2012, art. 1. 

186 Law on Trade Union 2012, art. 12. 

187 Labour Code 2012, arts. 92(1) & 188(1); Law on Trade Union 2012, art. 10(3) & 11(1) 

188 Law on Trade Union 2012, art. 10(10). 
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The first part presents a brief overview of the Vietnamese legal system and structure from the very 

first day of foundation (i.e. Vietnam as a feudal state) to the current day. The second part discusses 

the limitations of the current legal system and seeks to explore what the sources of these limitations 

are. In this regard, this section intends to provide a critical overview of the current legislation and to 

propose a number of suggestions for a renovation of the legislative framework in Vietnam.  

The legal system is mainly established on the socialist legal theory and was influenced by the French 

civil law system. The legal system only accepts documents promulgated by the State bodies in which 

the National Assembly is constitutionally the body of highest power in making law. The legal committee 

and various subordinate offices play a crucial role in assisting the National Assembly to issue laws. 

Meanwhile, the competent agencies (i.e. ministries or ministerial agencies) in the relevant fields are in 

charge of drafting the laws. Depending on the level of the legalisation (as stipulated by the 

Constitution), draft legislative documents will be submitted to the appropriate levels for consideration, 

revision, and approval. Because the Vietnamese legal system is influenced by the legal system of the 

former Soviet Union and its policies,189 the current legal system is characterised by an interfusion of 

the former legal system on the one hand, and the demands of the new legal system of market economy 

on the other hand.  

Legislative documents, of different legal value depending on the type of legislative document, are 

promulgated by the state or the authorities. The legislative document is the main source of the legal 

system in Vietnam. Two types of legislative documents exist: (i) legislative documents and (ii) 

subordinate legislative documents. The legislative documents are issued by the National Assembly (i.e. 

the Constitution, Laws, and Codes) and have a legal value higher than subordinate legislative 

documents. Subordinate legislative documents are issued by other bodies or persons in authority (i.e. 

the Government, Prime Minister, State Auditor General, and People’s Court). To deal with practical 

cases, the State must use the legislative documents as a basis. The legislative documents can be 

understood as the written legal documents which must be issued by the state agencies in accordance 

with regulatory procedures.190 The content of the legislative documents includes general rules ensured 

by the State to regulate the social relations in accordance with the socialist orientation. The 

Constitution and laws passed by the National Assembly have the highest validity. The subordinate 

 

                                                   

189 Dao Tri Uc, “Basis Information of Legal Research- A case study of Vietnam”- Project of Doing Legal Research in Asian 
Countries: China, India, Malaysia, Philippines, Thailand and Vietnam, conducted by the Institute of Developing Economic (IDE-
Jetro), Japan, 2003.  

190Law on Promulgation of Legal Documents 2015, art. 2. 
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legislative documents (i.e. resolutions, ordinances, decrees) serve as additional guiding legislative 

documents. Table 2.1 below shows the types of legislative documents and their respective authority. 

Sources of Vietnamese legislative documents 

The source of Vietnamese legislative documents is defined as the fundamental elements used by the 

authorised entities for developing, promulgating and interpreting laws as well as for dealing with 

specific cases in practice. Vietnam has two main types of sources of legislative documents: (i) policies 

and guidelines of the CPV, and (ii) national and international legislative documents.  

The guidelines and policies of the CPV are considered as the prime source of the legal system. 191 

Because of their content, the goals and the orientations of economic development have in certain 

periods been encompassed in legislative documents. The crucial tasks which they contain are 

institutionalised into national legislation, such as codes and laws. The content of the provisions is 

documented in the legislative documents, such as the Constitution, laws, codes, and guiding 

documents. These legislative documents must be confirmed and must not be contrary to the CPV’s 

guidelines and policies. 

Table 2.1: The Vietnamese legislative documents 

 Type of Document Promulgating Agency 

 Constitution, Code, Law, and 

Resolution192 

 National Assembly (NA) 

 Ordinance and Resolution193 National Assembly Standing Committee 

 Order and Decision194 President 

 Decree195 Government 

 

                                                   

191 Hoi Nguyen Thi, The sources of legal system in Vietnam. Available at 
https://thongtinphapluatdansu.com/2008/09/09/1635/, accessed on 2 January 2017. 

192Law on Promulgation of Legal Documents 2015, art. 15. 

193 Law on Promulgation of Legal Documents 2015, art. 16. 

194  Law on Promulgation of Legal Documents 2015, art. 17. 

195 Law on Promulgation of Legal Documents 2015, art. 19. 
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 Decision196 Prime Minister 

 Resolution197 Judicial Council of the Supreme People’s Court 

Circular198 

 

Procurator General of the Supreme People’s 

Procuracy (SPP), Chief Justice of the Supreme 

People’s Court (SPC) 

 Circular199 Ministers, Head of the Ministerial-level Bodies 

 Decision200 State Auditor General  

 Decision 201 People ‘s Committees at all levels 

 Resolution 202 People’s Councils at all levels 

 Legislative documents (introduced 

for the first time in the 2015 Law) 

Local administrations in special administrative-

economic units 

 Joint Resolution203 Between National Assembly Standing Committee or 

Government and Presidium of the Central 

Committee of the Vietnam Father Front (between 

National Assembly Standing Committee or 

Government and a central agency of a socio-political 

organisation under the 2008 Law) 

 Joint Circular204 Between Chief of Justice of the SPC and Procurator 

General of the SPP; between Ministers or Heads of 

 

                                                   

196 Law on Promulgation of Legal Documents 2015, art. 20. 

197 Law on Promulgation of Legal Documents 2015, art. 21. 

198 Law on Promulgation of Legal Documents 2015, arts. 22 & 23. 

199 Law on Promulgation of Legal Documents 2015, art.24. 

200 Law on Promulgation of Legal Documents 2015, art. 26. 

201 Law on Promulgation of Legal Documents 2015, arts. 27 & 28. 

202 Law on Promulgation of Legal Documents 2015, art.29. 

203 Law on Promulgation of Legal Documents 2015, art. 18. 

204 Law on Promulgation of Legal Documents 2015, art. 25. 
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Ministerial level agencies and Procurator General of 

the SPP or Chief of Justice of the SPC  

 

The legislative documents are the main sources of law including legislative documents issued by 

legislative bodies as presented in Table 2.1 and Annex 7. Theoretically, neither customary nor case law 

has been accepted as a source of the Vietnamese legal system. However, in legal practice, customary 

and case law have been applied in certain situations. For example, in cases where there is neither a 

provision of law nor an agreement by the parties, legal practices can be applied. In case the legal 

practice is not available, the principle of applying a similar case is exercised providing that it may not 

contravene the legal principles.205 In judicial practice, the Supreme Court has published material 

documents on guiding and interpreting the law for the lower courts. To date, the Vietnamese Supreme 

Court has admitted ten cases which can be applied in legal practice;206 however, there has not been 

any case law in the domain of labour. Decisions by the courts have thus been applied in legal practice 

in Vietnam;207 but they are not recognised as a source of the legal system in Vietnam. 

Another source of law are the international conventions signed and ratified by the Vietnamese 

Government. There are two types of international sources: material sources of law and formal sources 

of law. Material sources of law in the case of international legal provisions have been transformed 

effectively into the legislative document system, especially since Vietnam joined the World Trade 

Organization (hereafter WTO) in 2007.208 The Law on the Conclusion, Accession to and Implementation 

of International Treaties 2005 stipulates that an international convention can become a legal source 

of law if it is directly applicable to the whole or part of the resolution of the incident in practice. 

Gradually, international sources of law have gotten to play a leading role in the legal system of 

Vietnam, especially in the context of globalisation.  

 

                                                   

205 Civil Code 2005, art. 3. 

206 Case law in Vietnam. Available at https://thuvienphapluat.vn/tintuc/vn/an-le/, accessed on 4 July 2017. 

207 Available at: https://thuvienphapluat.vn/tintuc/vn/an-le/, accessed on 4 July 2017. 

208 Available at: https://www.wto.org/english/news_e/news07_e/acc_vietnam_11jan07_e.htm, accessed on 5 August 2018. 
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Notwithstanding the legal system has improved, the current four characteristics influence its 

legislation: (i) the CPV leads the State and society; (ii) the law expresses the will of all citizens; (iii) the 

CPV and the State have a prerogative of power to substitute policy and law; and (iv) the rights of the 

individual abandon the rights of the collective public good.209 

The Vietnamese legal system has faced serious limitations when its economy changed towards a fully 

open economy.210 For example, during this transition period, experts suggested that “local control over 

the state economic sector would have been greatly threatened by the development not only of a capital 

market, but of a rule of law in economic matters.”211 Also, professional lawmakers in Vietnam have had 

a deficiency as noticed by Gillespie212 that “written laws and regulations can only be regarded as 

general guidelines, establishing the rough ambit of bureaucratic discretion”. The third example in this 

context can be found in a study by the World Bankwhich states that the improvement in the first phase 

of Doi Moi “has often taken the form of selective application of bad rules … rather than the 

establishment of good ones”.213 

The arguments discussed above suggest that Vietnam is facing great challenges in the light of 

developing and complementing its legal system. Thus far, four shortcomings can be identified in the 

Vietnamese legal system: (i) a different type of legislative documents; (ii) the efficient adjustment of 

the social relations; (iii) the long-life legislative documents; and (iv) the low legal value of normative 

documents. These four issues need to be further discussed in the next paragraphs.  

Firstly, the Vietnamese legal system has known a wide diversity of legislative documents. The Law on 

Promulgation of Legislative Documents of 2002 contained 26 types of documents.214 A significant step 

in the Law on Promulgation of Legislative Documents of 2008 reduced the number of legislative 

documents from 26 to 19 types.215 Furthermore, the Law on Promulgation of Legislative Documents of 

 

                                                   

209 Gillespie, J. (2011). The Juridification of State Regulation in Vietnam. Browser Download This Paper. (p.5). 

210 Sidel, M. (1992). Law reform in Vietnam: the complex transition from socialism and Soviet models in legal scholarship and 
training. UCLA Pac. Basin LJ, 11, 221. (p. 221). 

211 Fforde, A., & Vylder, S. D. (1996). From Plan to Market: the Economic Transition in Vietnam. Boulder, CO. (p.153).  

212 Gillespie, J. (1993). ‘The Evolution of Private Commercial Freedoms in Vietnam. Vietnam and the Rule of Law, 129. (p.143). 

213 World Bank 1995, Vietnam: Economic Report on Industrialization and Industrial Policy. Washington, D.C.: World Bank, 
(p.45). 

214 Law on Promulgation of Legal Documents 2002, arts. 13 to 19.  

215 Law on Promulgation of Legal Documents 2008, art. 2. 
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2015 abolished another five types of legislative documents, leading to 14 types of legislative 

documents (see Table 2.1).216 Despite the effort of the State to reduce the number of legislative 

documents from 26 to 14 within a period of thirteen years, the diversity of documents in the legal 

system still exists.217 In practice, the legislative documents are sometimes opposite and unlawful, as 

illustrated by the Ministry of Justice.218 According to the 2017 statistics of the Ministry of Justice, 

thousands of legislative documents issued were detected as unlawful, i.e. 5639 documents. Of these, 

1236 legislative documents were issued ultra vires or had unlawful contents; 3829 were issued based 

on improper legal grounds or were improperly presented, and 547 were non-legislative documents 

containing legal norms.219 Undoubtedly, these situations have had serious consequences. 

Secondly, there are various subordinate documents for guiding and interpreting the law. At least two 

main arguments explain why this situation in Vietnam still exists. The first one is that the legislative 

documents are part of a framework of general regulations. The second one is that the authorities have 

to adopt specific documents to deal with difficulties in implementing legislative documents in specific 

cases.220 As a result, the Vietnamese legal system includes a range of low-value legislative documents 

(e.g. directives, circulars, decisions and decrees) adopted to cope with the problems that arise in 

practice.221 Consequently, the legislative documents (e.g. codes or laws) need to have more than one 

guiding document for their implementation in practice.  

Third, the life span of the legislative documents is often short due to at least three main reasons. The 

first reason is that the Vietnamese economic transformation from a centrally planned to a market 

 

                                                   

216 Law on Promulgation of Legal Documents 2015, Chapter II, arts. 15 to 30. 

217 Law on Promulgation of Legal Documents 2015, art. 4. 

218 Dang Huyen, CAND.com.vn.23/06/2009. Available at: http://netnews.vn/Nhung-lenh-cam-cuoi-ra-nuoc-mat-o-Viet-Nam-
xa-hoi-1-0-1019926.html.  Accessed on 3 January 2017. 

219 Thousands of unlawful documents issued last year: Justice Ministry report. Available at: http://vietnamnet.vn/vn/kinh-
doanh/dau-tu/5-600-van-ban-trai-luat-bo-tinh-ky-sai-ai-phai-boi-thuong-468356.html, accessed on 18 September 2018. 
http://vietnamlawmagazine.vn/thousands-of-unlawful-documents-issued-last-year-justice-ministry-report-6336.html;  

220 Available at https://vnexpress.net/tin-tuc/phap-luat/vi-sao-van-ban-thieu-tinh-phap-ly-van-qua-duoc-bao-nhieu-cua-
3750975.html, accessed on 18 May 2018.  

221 Pham Duy  Nghia, Laws of the Pressure, the Saigon Economic Times, 8-2007 (844); 02.15.2007: In half a decade, from 2001 
to 2005, 52 codes and 20 ordinances were adopted. However, they needed the guidance of thousands of decrees and tens 
of thousands of circulars, directives and decisions of state bodies of all levels, from the centres to the provinces. As the 
National Assembly enacts around ten laws annually, the Government must issue 200 decrees for guiding. Besides, these 
numbers do not include the hundreds of thousands of directives and decisions of the Prime Minister and ministers, or the 
legal documents of local authorities. For example, in order to be implemented, the Ordinance on the Execution of Civil 
Judgments 2004 needed to be guided by over 40 different legal documents, and the 2003 Land Law was based on 126 
documents. 
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economy led to a rapid change of social relations. Consequently, the legislative documents often lag 

behind reality. Another reason is the legislative process. Vietnamese lawmakers have depended on the 

different interests of enterprises, groups and the local authorities when issuing legislative documents. 

Last but not least, the short longevity of legislative documents is caused by the lack of a comprehensive 

coordination mechanism among social groups and regions as well as short-term and long-term 

impacts. As a result, Vietnamese legislative documents are valid for a short period, and sometimes 

even have to be amended immediately after adopting. 

The fourth and final shortcoming is that legislative documents have a low normative legal power. The 

nature of the legislative document is to identify behavioural patterns, and determine the specific rules 

of conduct. However, Vietnamese legislative documents contain power of declaration rather than legal 

power. Consequently, the poor concordance between current situations and the legal instruments 

have become popular issues in the legal environment in Vietnam. 

It is important to note that the current problems of implementation and enforcement of laws in 

Vietnam appear to derive from (i) the notion of the legal source, and (ii) the contradiction and 

uneveness of legislative documents. Furthermore, the diversity of the legislative documents as 

discussed, i.e. 14 different types of legislative documents from the highest legal value (i.e. Constitution, 

Laws, Codes) to the lowest legal value (i.e. decisions, decrees, and circulars), put further strains on the 

desired improvement of the current legal system.  

2.1.3 Vietnamese labour law  

The labour law, historically founded in 1945, and its sources will be elaborated in this section. First, an 

analysis will be made of the history of labour law in Vietnam since the first day of independence to the 

present. Labour regulation in the feudal as well as the colonial period was poor or did not exist. Since 

the August Revolution of 1945, labour regulation has been established. Vietnamese labour law is a 

reflection of its economic developments during different periods. Three main periods may be 

distinguished, each with its country-specific circumstances. Second, the sources of labour law will be 

discussed, focusing on two main sources: i.e. national legislative documents and international 

documents. Finally, the key features of current labour law in Vietnam are presented and an overall 

assessment is made of the new Labour Code of 2012. 

2.1.3.1 Brief history  

Labour law in Vietnam is a reflection of its economic developments. This section sets out to examine 

the progress of labour law during three distinct periods: 1945 to 1954, 1955 to 1985, and 1986 to now. 
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During the first period (1945-1954) the new legislative framework concerning labour relations was 

established. Taking into account the wartime, this was outstanding management of the revolutionary 

government. During this period, the interim government temporarily allowed rules of the previous 

regime to be applied in three regions of Vietnam,222 but these rules had to be consistent with provisions 

of the new government.223 In addition, the new government issued a number of legislative documents 

to replace the previous rules and to ensure that the difficult conditions of the country were reckoned 

with. Some of the new rules concerning labour regulations, including the benefits of workers who are 

state employees, the right to retirement,224 long-term leave in cases of illness,225 holiday pay,226 leave 

without pay,227 and the dismissal of workers.228 Several new benefits for workers were implemented, 

e.g. the bonus on the International Labour Day.229 

The Constitution of 1946 was recognised as a framework for the progress of legal regulations in general 

and labour law in particular. In the context of the Constitution, the principles of labour relations were 

established. Several rights were recognised, for instance equal rights of men and women in 

employment, equal rights of citizens to participate in the reconstruction of the nation, and the rights 

of workers.230 Based on these equality principles of labour relations, other legislative documents were 

adopted which focused on the improvement of the organisation and of state management agencies, 

such as regulations on the administration of labour and society, and labour inspectors.231 

During this period, the main tenets of labour law were adopted by Ordinance No. 29 of 12 March 1947. 

This document focused on labour relations, such as payment between foreigners and Vietnamese 

employees, wage and benefits for Vietnamese workers employed in industries, mines, trades, 

 

                                                   

222 The North, South and Middle of Vietnam. 

223 Document No 47/SL dated 10 October 1945 of the President. 

224 Document No54/SL dated 31/11/1945 of the President. 

225 Document No74/SL dated 17/12/1945 of the President. 
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business, and self-employed workers.232 Regulated in ten chapters and consisting of 187 articles, 

Ordinance No. 29 recorded the rules of labour relations such as working age, labour contract, working 

time and rest periods, wages, health and safety in the workplace, sick leave and maternity leave, and 

violations.233 More importantly, various progressive provisions of labour regulations for the multiple 

sectoral economies were set up in this Ordinance, such as concerning vocational training, employment 

services, trade unions, collective bargaining, minimum wages, profit sharing, freedom of association, 

and strike. As others have pointed out, the labour regulations of Ordinance No. 29 functioned as the 

current Labour Code.234 The regulatory framework of labour relations for the market economy has had 

value in this Ordinance.235 In parallel, the labour relations between the State and the employee were 

established. To concretise its relations, the variety of legislative documents236 was adopted (e.g. 

concerning recruitment, management, labour relations, dismissal, salary and allowances for 

employees working in the professional sectors). This clearly shows that Ordinance No. 29 not only 

adjusted the labour relations between the State and employees, but also controlled civil relations.  

Overall, the labour regulations in the period from 1945 to 1954 were mainly legislative documents 

issued by the President.237 Regarding the contents of the labour provisions, the fundamental principle 

of employment was established; however, these provisions solely affected the relation between 

employees and the State. As a result, labour relations were managed by the administrative system in 

Vietnam since the beginning of legal establishment in Vietnam. The provisions documenting the 

relationship between the State and employees were improved and enforced in practice. However, the 

labour regulations with regard to private sectors were not implemented during the wartime.  

Labour law in the second period (1955-1985) mainly concerned the regulation of labour relations in 

state sectors. It was incisively dominated by the centrally planned economy system during this period. 

The labour law provisions progressed in parallel with other documents in the Vietnamese legal system, 

 

                                                   

232 Document No. 29/SL dated 12/3/1947 of the President, art. 1. 

233 Document No. 29/SL dated 12 March 1947 of the President.  

234  Hanoi University of Law, Textbook Labour Law, the Police Publish House, 2015 (p. 56). 
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such as the Constitution of 1959238 and the Law on the Trade Union of 1957.239 Based on the 

constitutional framework of the Constitution of 1959, thousands of legislative documents with regard 

to labour relations (i.e. decrees and circulars) came into effect.240 Although the fundamental provisions 

related to labour law had been established, most of the documents were limited in the regulatory 

framework provisions. 

The Constitution of 1980 continuously recognised the principles of labour relations of the previous 

constitutions. Nevertheless, additional labour provisions were established and others were updated. 

It is noteworthy that they provided for the basic labour regulations (e.g. the autonomy for the 

employees and the state-owned enterprises,241 the expansion of flexible wages for the workers,242 

remuneration and other benefits,243 allowances for temporary workers).244 However, the labour 

regulations in this period were only concentrated on and reflected the picture of the centrally planned 

economy policy.245 It should be stressed that the wartime labour regulations were still in force during 

the peacetime of 1985. The labour relation regulations concerning monetization, wage, social security, 

and allowance regimes for workers at different levels were established and reformed.246 Moreover, 

the rights of women workers in maternity and maternity leave regimes, and the health insurance 

regime247 were established in accordance with the ILO’s international labour standards.248 Another 

interesting feature worth mentioning is that the labour dispute was introduced in the Vietnamese 

 

                                                   

238 Constitution 1959, Articles 15, 21, 30, 31, 32 and 39 regulate the principles of labour relations such as the right of civil 
servants to work, the right of employees in private sectors and of state employees, the creation of jobs, the improvement of 
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239 Law on Trade Union 1957 stated that a trade union is an organisation of the working class including blue-collar and white-
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240 In this period, the decrees and circulars concerning labour relations were adopted, such as Decree No.181 in 1960: Labour 
Protection; Decree No. 218 in 1961: Social Insurance; Decree No. 24 in 1963: Recruitment and Dismissal applied for State 
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labour systems for the very first time. This meant that labour litigations could be transferred to the 

specialised court instead of having to find administrative solutions.249 

Therefore, in the period from 1954 to 1985 the labour law reflected the management of the centrally 

planned economy, wherein the labour relations between the State and employees played a centre 

role. The labour regulations focused on the strategies of the Government: the socialist construction in 

the North, the liberation of the South, and the reunification of the country. The socialist legal system 

had a great impact on the labour relations and the role of the trade unions in SOEs, where the parties 

in the labour relations were merely the State and the employees. Although the employment 

relationship was created on the framework of the socialist management theory, labour relations have 

followed the fundamental principles of labour law. 

During the third period (i.e. from 1986 until today), labour regulations in Vietnam addressed the 

comprehensive renovation and the progress to match the economic reform. After the decision of the 

6th National Assembly, the socialist-oriented market economy250 was undertaken and affected by 

economics, politics, society, and the legal system in Vietnam. However, Vietnam’s initial economic 

reforms took place under a legal system designed for central planning, not for a market economy. This 

means that the Government introduced legal reforms only piecemeal.251 The renovation policy in 

planning and stressing the SOEs252 had paved the way for the law on employment contracts, which 

became widely applied. As a result, in 1987 Decision No. 217 was adopted and granted the enterprises 

the right to recruitment based on the principle of equality between parties in labour relations.253 

However, these provisions were applied solely to SOEs. To attract foreign investment and create 
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employment, in 1987 the Law on Investment was adopted.254 The rules of investment law were also 

applied to the small business sectors, private domestic sectors,255 and SOEs.256 

Thus, the labour regulations in this period initially facilitated the employment market through the 

transformation between the economic sectors and ensured the right to freedom of the employment 

contract. As a result, various crucial documents were issued,257 leading to a somewhat stabilised 

employment market in Vietnam. In 1992, the amended Constitution came into effect. Besides the 

previous provisions on labour rights of civil servants, the re-affirmed policy to develop a market 

economy,258 the regulations distinguishing between state employees and contract employees,259 and 

the right to freedom of business were issued.260 More importantly, the Constitution of 1992 marked 

the legal framework for the very new employment relations and labour law system in the transition 

economy. 

The first Labour Code, coming into effect on 23 June 1994, had well demonstrated the economic 

renovation in Vietnam after more than ten years of drafting. The purpose of labour law was adopted 

in the Preamble of the Labour Code, as follows: 

“Inheriting and developing the labour laws of Vietnam since the August Revolution of 

1945, this Code institutionalizes the renewal policy of the Communist Party of Vietnam 

and provides for the detailed implementation of the provisions of the 1992 Constitution of 

the Socialist Republic of Vietnam on labour, and its utilization and management.”261  
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on Investment 2014.  

255 Decision No.27/QD-HDBT, 9 March 1988. 

256 Law on Investment 2014, art. 2. 

257 Trade Union Law 1990 (replaced the Trade Union Law 1957); the Ordinance on the Labour Contract 1990; the Ordinance 
Labour Protection 1991. 

258 Constitution 1992, art. 15. 

259 Constitution 1992, art. 56. 

260 Constitution 1992, art. 57. 
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Based on the framework principle of the Labour Code, many decrees and circulars concerning labour 

relations were adopted in order to implement labour regulations in practice. To date, the Labour Code 

1994 has been amended four times: in 2002,262 2006,263 2007264 and 2012.265 

The current labour market reflects the new development of Vietnamese labour regulations. At least 

three points from the Labour Code 2012 are noteworthy: (i) strengthening the rights of parties in 

labour relations, (ii) reducing the intervention of the State in labour relations by means of provisions 

related to social dialogue and collective agreement, and (iii) adopting labour outsourcing provisions to 

meet the current demands and development of labour relations. However, according to Pham,266 the 

nature of labour law had not changed since 1946. The basic contents of the Labour Code 2012 mainly 

concerned labour relations in the transition period, which will be examined in detail in the following 

parts. 

2.1.3.2 Sources of Vietnamese labour law 

The Vietnamese Government has addressed the importance of equality between females and males 

in employment through a number of key policies, several of which focus on empowering the position 

of women. These policies are (i) Resolution No.11-NQ/TW of 27 April 2007 by the Party Political 

Bureau267 regarding the management of women during the period of accelerated industrialisation and 

modernization, (ii) the National Program on Gender Equality 2011-2020, which stipulates the goal to 

ensure non-discrimination in the workplace, including an equal share of new jobs for men and women, 

and the reduction of the burden of family responsibilities on women, (iii) the policy related to 

employment and vocational training for women in rural areas;268 (iv) policies related to employment 

 

                                                   

262 Labour Code amended in 2002, 02 April 2002. 

263 Labour Code amended in 2006, 29 November 2006. 

264 Labour Code amended in 2007, 2 April 2007. 

265 Labour Code (amended) 2012 was adopted by National Assembly No. 10/2012/QH 13 of 18 June 2012 of the Socialist 
Republic of Vietnam, term XIII, at the third session, on 18th June 2012 and takes effect as of 1st May 2013. 

266 Pham Cong Tru (2005) ―60 Nam Phap Luat Lao Dong Viet Nam, [trans: 60 Years of Vietnamese Labour Law], State and 
Law Journal, vol. 8, pp. 7-16. 

267 Resolution No.11-NQ/TW by the Party Political Bureau, CPV, dated 27 April 2007. 

268 Decision No. 1956/QD-TTg regarding vocational education in rural areas up to 2020. 
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security and job creation,269 and (v) the Government’s Plan of Action for Women’s Affairs in the 

Country’s Era of Industrialization and Modernization by 2020. 

Based on these policies, the State is concretised by the system of legislative documents. The 

Constitution of 2013270 is the highest legal norm which sets out the values and rights of society (i.e. 

political, civil, economic, cultural and social rights, human rights, and citizen’s rights).271 The 

Constitution of 2013 lays down the principle of equality before the law for all citizens and the principle 

of anti-discrimination on the grounds of political, civil, economic, cultural, sex and social life.272 It 

should be noted that gender equality in the labour market is also regulated by the amended 

Constitution of 2013. It recognises the principle of equal rights of men and women in all areas of social 

life.273 The rights in labour relations have been adopted and protected, including the right to work and 

the right to choose a suitable job and workplace,274 the right to dignity,275 the right to social security,276 

and the right to health care.277 More importantly, the critical elements of labour law are regulated, 

such as trade unions,278 the rights and duties of civil servants,279 the freedom of business,280 working 

conditions, social insurance, protective measures, and gender equality in employment.281 

Based on the constitutional framework, the labour relations are specified in different legislative 

documents (i.e. the Law on Gender Equality,282 the Civil Code,283 the Law on Trade Union,284 the Labour 

 

                                                   

269 Decree No. 61/2015/ND-CP, dated 9 July 2015, on policies to support job creation and the national fund for employment. 

270 The National Assembly, Constitution of the Republic of Vietnam, 28 November 2013. 

271 Constitution 2013, art. 14. 

272 Constitution 2013, art. 16. 
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275 Constitution 2013, art. 27(1). 

276 Constitution 2013, art. 34. 

277 Constitution 2013, art. 38. 

278 Constitution 2013, art. 9. 

279 Constitution 2013, arts. 14, 15, & 16. 
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281 Constitution 2013, arts. 26 & 35. 

282 Law on Gender Equality, Law No. 73/2006/QH 11, 29 November 2006. 

283 The National Assembly, Civil Code, No. 33/2005/QH 11, 14 June 2005. 
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Code,285 the Civil Procedure Code,286 the Law on Social Insurance,287 the Law on Health Insurance,288 

the Criminal Code,289 the Law on Enterprises,290 the Law on Vocational Education,291 the Law on 

Bankruptcy292) and other substance documents.293 It is clear that the legislative documents mentioned 

above have created the legal environment for the development of labour relations in practice.  

International legislative documents are also sources of labour law, such as Conventions and 

Recommendations adopted by the ILO. As further discussed in detail in Chapter 4, based on ratifying 

ILO legislative documents, Vietnam has maintained its commitment by implementing these regulations 

into national law and thus improving national labour law, as seen in the labour relations: i.e. the Labour 

Code,294 the Civil Code,295 the Crimination Code,296 the Civil Procedure Code,297 the Criminal Procedure 

 

                                                   

285 The National Assembly, Labour Code, Law No. 10/2012/QH 13, 18 June 2012. 

286 The National Assembly, Civil Procedure Code, No. 24/2004/QH 11, 15 June 2004, amendment in 2011. 

287 The National Assembly, Law on Social Insurance, No. 58/2014/QH 13, 20 November 2014. 

288 The National Assembly, Law on Health Insurance, No. 25/2008/QH 12, 14 November in 2008. 

289 The National Assembly, Criminal Code, No. 15/1999/QH 10, 21 December 1999 (The National Assembly on November 24, 
2015, passed the amended Criminal Code, which will take effect on 1 July 2016, however, it is cancelled). 

290 The National Assembly, Law on Enterprises, Law No. 68/2014/QH 13, 26 November 2014. 

291 The National Assembly, Law on Vocational Education, Law No. 74/2014/QH 13, 27 November in 2014. 

292 The National Assembly, Law on Bankruptcy, Law No. 51/2014/QH 13, 19 June 2014. 

293 Regarding Labour Contract, there are documents as Decree No. 44/2013/ND-CP of 10 May 2013, Circular No.30/2013/TT-
BLDTBXH of 25 October 2013, Decree No. 05/2015/ND-CP of 12 January 2015, Circular 23/2015/TT-BLDTBXH of 23 June 2015.  
Regarding wage regime, there are documents as Decree No. 49/2013/ND-CP of 14 May 2013, Circular 17/2015/TT-BLDTBXH 
of 22 April 2015, Decree No. 50/2013/ND-CP of 14 May 2013, Circular 18/2013/TT-BLDTBXH of 9 September 2013, Decree 
No. 51/2012/ND-CP of 14 May 2013, Circular 19/2013/TT-BLDTBXH of 9 September 2013, Decree 182/2013/ND-CP of 14 
November 2013, Circular 33/2013/TT-BLDTBXH of 16 December 2013. Regarding the settlement of labour disputes and the 
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10/5/2013, Circular 08/2013/TT-BLDTBXH of 10/6/2013. Regarding working hour, rest period, safety and security at 
workplace there are documents as Decree No. 45/2013/ND-CP of 10 May 2013, Circular 27/2013/TT-BLDTBXH of 18 October 
2013. Regarding democratic regulation at the workplace, Trade Union there are documents as Decree No. 60/2013/ND-CP of 
19 June 2013, Decree No. 43/2013/ND-CP of 10 May 2013. Regarding administrative penalties, there are numbers of 
document as Decree No. 95/2013/ND-CP of 22 August 2013. Moreover, other documents are Decree No. 55/2013/ND-CP of 
22 May 2013, Decree No. 73/2014/ND-CP of 23 July 2014, Circular 01/2014/TT-BLĐTBXH of 8 January 2014, Circular 
10/2013/TT-BLĐTBXH of 10 June 2013, Circular 11/2013/TT-BLĐTBXH of 11 June 2013,  Circular 25/2013/TT-BLĐTBXH of 18 
October 2013, Circular 26/2013/TT-BLĐTBXH of 18 October 2013, Decree No. 03/2014/NĐ-CP of 16 January 2014, Circular 
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14 July 2015 on 22 July 2015, and Circular 32/2014/TT-BLĐTBXH of 01 December 2014. 

294 Labour Code 1994, amended in 2012. 

295 Civil Code 2005, amended in 2015.  
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Code,298 the Law on Gender Equality,299 the Law on Social Insurance,300 and other guiding documents 

(decisions, decrees, circulars).301 Despite the remaining issues and challenges caused by the 

transformation, the Vietnamese labour regulations have partially matched the labour relations in the 

very first steps of its renovation. 

2.1.3.3 The main contents of Vietnamese labour law 

The Vietnamese Labour Code 2012 provides a regulatory framework for the labour relations on the 

basis of two main domains in labour law: individual labour law and collective labour law. The key 

features of the Labour Code 2012 have played an essential role in the labour relations. This revised 

Code introduces the developments in labour relations (e.g. labour contract, working times, labour 

outsourcing, internal labour rules, trade unions, labour collective bargaining, labour disputes, strike, 

and social security) which are detailed in 17 chapters, including 242 articles.  

A useful place to start is individual labour law, which sets up a supporting structure to protect 

employees from over-exploitation by specifying working time and rest time. Furthermore, it has 

established the minimum wage regime and the payment by regions; and documents the policy of social 

insurance concerning contributions and benefits for the worker. Moreover, the Labour Code regulates 

and restricts the rights of employers to impose fines or dismiss employees. And, importantly, it has 

established the generous redundancy payment provisions.  

Labour law furthermore regulates the role of collective labour law, collective bargaining agreements, 

and trade unions. The role of the trade unions concerning the right to consultation and to collective 

bargaining have been re-emphasized.  

Notwithstanding the fact that Vietnam has achieved its goal of renovation in the economy and other 

social areas, several questions remain unanswered, also with regard to labour relations. In this respect, 

in the following sections, the research will focus on the issues of sex discrimination under the current 

labour law and gender equality law. Based on the outcomes, in Chapter 4 a comparison will be made 

 

                                                   

298 Criminal Procedure Code 1988, amended in 2015. 
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with EU gender equality in labour law in order to offer an approach to combat the problems of gender 

inequality in labour relations and to improve the current labour law.  

2.2 Sex discrimination in Vietnamese labour law 

Introduction 

The founding of the Vietnamese People’s Republic in 1945 has established not only equality and the 

elimination of discrimination in all aspects of society, but also regulated the role of women and gender 

equality. Based on the constitutional principles, in 1946 Vietnamese women became full legal citizens 

with the status of equal rights before the law. The whole country has undergone a dramatic 

transformation since 1986, leading to rapid economic growth and the fitful power of renovation. As a 

result, the policy reforms have had a major impact on economic growth and the progress of the labour 

market. Although in the process of setting up a legal framework and social economy in Vietnam 

attention was paid to fully respecting gender equality and the protection of working women from the 

adverse impacts of the market-oriented economy in Vietnam, working women have lagged behind in 

all aspect of life, including the right to equal remuneration, equal social welfare and protection of 

health and safety in the workplace. 

This section therefore intends to (i) provide an overview of Vietnamese gender equality law, and (ii) 

describe the way in which the existing legal framework and the relationship with the ILO regulations 

concerning gender discrimination in equal remuneration and maternity regimes. As Vietnam, a 

developing country, has been heavily influenced by feudal social norms, the combat to achieve gender 

equality in society relies on the State and other complementary factors.  

At the international level, Vietnam has ratified 21 out of 190 ILO Conventions,302 which have ensured 

the right to work, equality in remuneration, and non-discrimination in labour relations. The adoption 

and amendment of the legal system, and the implementation of international laws into domestic law 

have paved the way for the improvement of legal regulations on labour relations. 

 

                                                   

 302 Ratifications for Vietnam, ILO. Available at 
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At the national level, the Vietnamese Government has tended to attach great importance to gender 

equality in society. Gender equality and national policy have been part of the progress of economic 

development, and the national programs and strategies of this country. Based on Resolution No.11-

NQ/TW of 27 April 2007 by the Political Bureau of the CPV,303 several policies on empowering the 

position of women have been adopted. In this regard, the National Program on Gender Equality in the 

period of 2011-2020 has stipulated the goal to ensure non-discrimination in the workplace based on 

three key issues: (i) improving gender equality in labour force participation, (ii) reducing the burden of 

unpaid care work for women, (iii) adopting policies regarding employment and vocational training for 

women in rural areas,304 and (iv) issuing policies to create better jobs for women workers.305 In 

addition, the Government’s plan of action for women’s affairs in the era of industrialization and 

modernization by 2020 provides a detailed description of gender equality. One of the most important 

targets of these policies was the consolidation of women leadership at the administrative and 

legislative levels. So, the principle of gender equality has been gradually established and contributed 

to the development of human resources as well as to enhancing the role of Vietnamese women.  

Gender equality in Vietnamese labour law 

Gender equality in labour relations is laid down by various documents, e.g. the Constitution, Codes, 

Laws, etc. The Constitution has formed the legal basis for a number of laws with respect to equality in 

all aspects. In this regard, the Labour Code of 1994 (amendment of 2012) has been regarded as a far-

reaching instrument in ensuring women’s rights at work. The Law on Gender Equality of 2006 also 

contributes to equality for women in society. In addition, there are various legislative documents, 

subordinate documents and policies addressing the gender equality issue. However, Vietnamese 

women workers are still confronted with a number of barriers in employment, such as ensured income, 

attaining decent jobs, and being entitled to social security. It is worth highlighting the central point of 

the study here, i.e. the Vietnamese labour legislation on gender equality. In this regard, the 

Constitution, laws, guiding documents and policies will be explored with particular emphasis on labour 

law, gender equality law and social security law. In light of the observation, this study offers some 
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thoughts on how the relevant legislation should develop in order to promote gender equality in 

employment and enhance the role of working women in society.  

The Constitution 

Vietnamese labour legislation builds on constitutional principles, especially in the area of industrial 

relations, and gender equality. The regulatory framework on gender equality in general and on 

employment in particular has gradually developed since the 1946 Constitution. The Government has 

made efforts to ensure and promote a gender equality policy since the founding of the People’s 

Republic of Vietnam in 1945. As stipulated in the Constitution of 1946:  

“All Vietnamese citizens, regardless of their sex and gender, share equal rights in all 

aspects of political, economic, cultural and social life.”306  

It is clear that the principle of equality between men and women was regulated, guaranteeing gender 

equality in all aspects of social life. This principle was reinforced and revised in the following 

Constitutions (i.e. the Constitution of 1959, 1980, 1992 and 2013). In the current Constitution, the 

principle of equality between men and women has been reaffirmed and its contents have been 

broadened in all aspects of social life. In this respect, Article 26 of the current Constitution states that: 

“Male and female citizens have equal rights in all fields. The State has the policy to 

guarantee equal gender rights and opportunities. The State, society, and family create 

conditions for the comprehensive development of women and promotion of their role in 

society. Sex discrimination is strictly prohibited.” 

The principle of gender equality prohibiting sex discrimination has served important purposes, acting 

as a vehicle for the improvement policies and legal legislation in labour relations. In order to effectively 

implement the constitutional principles in practice, the needs to have an effective collection of 

legislative documents and further guiding documents could be taken into account by the legislative 

bodies.   

Labour Code  

As already mentioned, the Constitution sets out the principle of gender equality in all aspects of life. 

To fulfil the constitutional principles, the first Labour Code adopted in 1994 reflected the labour 

relations of Vietnam during the transition to a market economy. Labour law in Vietnam is constructed 
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in the principles of protecting workers, the rights and interests of employers, and harmonising 

economic and social policies. In the Preamble of the Labour Code of 1994, the commitment is stated 

that the Code: 

“… protects the right to work, benefits, and other rights of employees and, at the same time, 

protects the legal rights and benefits of employers, thereby creating conditions for harmonious 

and stable labour relations, contributing to the development of the creativity and talents of 

intellectual and manual workers and of labour managers in order to achieve productivity, quality 

and social advancement in labour, production, and services, effective utilisation and 

management of labour, and contributing to industrialisation and modernisation of the country, 

for a wealthy and strong country, and a fair and civilised society.” 

Based on these principles, the labour law amendment in 2012 can be seen as a significant contribution 

to promoting gender equality and ensuring female employees’ rights at work. Employers have to 

respect the principle of gender equality in labour relations, including equality in recruitment, 

employment, educational training, working hours and rest periods, wages, and other labour policies.307 

In doing so, the gender equality principle is considered as the fundamental principle of the legal 

system, implemented by national laws and social policies.308 Discrimination on the grounds of gender 

is prohibited in labour relations.309 

Among the labour regulations mentioned above, the Labour Code of 2012 is considered to be the most 

important legislative document in the legal system. Obviously, the contents of the current labour law 

include all aspects of employment relations, such as the scope of labour law, recruitment and dismissal, 

employment contracts, working hours, wages and remuneration, and other aspects of labour relations. 

However, gender inequality still persists in employment in particular, despite the efforts of the 

Government. The labour law on gender equality and the current gender equality in Vietnam will be 

further elaborated in the following sections, with the intention to put forward suggestions for a better 

legislation and guarantee of the rights of working women in the country.  
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The Law on Gender Equality  

Fully in line with the constitutional principles and labour legislation in respect of gender equality, the 

Gender Equality Law of 2006 has addressed and mirrored the principles of gender equality in all aspects 

of society. The scope of gender equality law covers all aspects, including measures to ensure gender 

equality, and responsibilities of agencies, organisations, families and individuals in gender equality. 

Article 1 of this law stipulates that:  

“This law provides for principles of gender equality in all fields of social and family life, measures 

ensuring gender equality, responsibilities of agencies, organizations, families, individuals in 

exercising gender equality.” 

It is furthermore important to note that the constitutional principle is committed to in this article. On 

the basis of this regulation, the subjects of application in order to achieve gender equality in practice 

are defined, concluding the state institutions, political organisations, socio-political organisations, 

socio-political and professional organisations, social organisations, social and professional 

organisations, economic organisations, non-productive units, units of people’s armed forces, families 

and the citizens. In addition, the goals and target groups of gender equality are focused on: to eliminate 

gender discrimination, to create equal opportunities for men and women in socio-economic and 

human resources development in order to reach substantial equality between men and women, and 

to establish and enhance cooperation and mutual assistance between men and women in all fields of 

social and family life. 

The protective measures for women workers are not considered as gender discrimination. Gender 

mainstreaming in the process of development and implementation of the law is ensured. Gender 

equality in all fields of social and family life is one of the basic principles of equality.310 Gender 

discrimination is prohibited.311 It cannot be denied that the law on gender equality drives the process 

of strengthening gender equality and serves as a particularly crucial tool to empower the role of 

working women in labour relations.  
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The legal term gender equality is defined in Article 5(3), as follows: 

“Man and woman have equal position and role; are given equal conditions and 

opportunities to develop their capacities for the development of the community, family 

and equally enjoy the achievement of that development”.312 

Thus, gender equality can be understood as men and women (i) having an equal position and role, and 

(ii) having equal conditions and opportunities which contribute to their capacities for the development 

of the community and family, and equally enjoying the achievement of that development, which is of 

key importance in this article. Gender discrimination is prohibited. The definition of gender 

discrimination was defined in Article 5(5), providing in particular: 

“Gender discrimination indicates the act of restricting, excluding, not recognizing or not 

appreciating the role and position of man and woman leading to gender inequality in all 

fields of social and family life.313  

It is remarkable how much the principle of gender equality and non-discrimination constitutes one of 

the central achievements of social life. In addition, the measures to promote gender equality are 

documented. These measures aim at ensuring substantial gender equality determined by the state 

authorities and should be implemented for a specific period. Gender mainstreaming in the process of 

making legislative documents aims at achieving gender equality by measures, such as predicting the 

gender impact of the legislative documents, and identifying responsibilities and resources in order to 

deal with gender discrimination issues. In this regard, the Vietnamese workers should be treated 

equally in the workplace in terms of recruitment, wage, pay, bonuses, social insurance, working 

conditions, training and promotion. Article 13 of the Law on Gender Equality states: 

“1. Man and woman are equal in terms of qualifications and age in recruitment, are 

treated equally in workplaces regarding work, wages, pay and bonus, social insurance, 

labour conditions and other working conditions. 

2. Man and woman are equal in terms of qualifications and age when they are promoted 

or appointed to hold titles in the title-standard professions. 

3. Measures to promote gender equality in the field of labour include:  
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a) To provide for a proportion of man and woman to be recruited;  

b) To train and enhance the capacity and capability of female workers;  

c) Employers create a safe and hygienic working condition for female workers in some hard 

and dangerous professions and occupations or those that have direct contact with harmful 

substances.”314  

Additionally, in order to achieve gender equality in a number of areas, including equality in 

employment, in 2009 Decree No. 48 was adopted, focusing on the implementation of the principle of 

equality between men and women in practice.315 Decree No. 48 deals with measures and solutions to 

enhance gender equality in practice. As described above, the law on gender equality has clearly 

targeted the empowerment of women’s role in social aspects. Thus, the law on gender equality 

reaffirmed the duties and responsibilities of all factors in society in achieving gender equality in 

practice. It should be highlighted that the law on gender equality is of specific relevance to the 

Constitution and to labour law, as it intends to promote  human rights and women’s rights in Vietnam.  

The Law on Social Insurance 

On 20 November 2014, the Vietnamese Assembly adopted the Law on Social Insurance of 2014.316 This 

law aims at (i) improving social insurance regimes, (ii) ensuring equality in the payment of social 

insurance, and (iii) protecting social insurance benefits. Hence, the law established a right to social 

insurance and defined two regimes: compulsory social insurance and voluntary social insurance. 

Compulsory social insurance covers the five following regimes: sickness, maternity, labour accidents 

and occupational diseases, retirement, and survivor’s allowance. Voluntary social insurance covers 

only two regimes: retirement and survivor’s allowance.  

Under the Law on Social Insurance, all Vietnamese citizens are entitled to compulsory social insurance. 

Vietnamese employees who work under a labour contract with a definite term or a contract of more 

than three months are entitled to social insurance. The social insurance provisions are provided as an 

instrument to protect workers in labour relations. Concerning the protection of workers in working 

conditions, protective measures together with insurance benefits are provided for (e.g. sickness 

allowance, maternity leave and benefits, medical assessment costs, and unemployment insurance).  
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The Enterprise Law 

On 26 November 2014, the Enterprise Law was adopted. This law provides a legal foundation for the 

establishment, organisation, and operation of enterprises in all sectors of the economy. The law is 

supported by the decree on registration of enterprises, and the guideline on the identification of 

established enterprises.317 The enterprise law has improved the legal framework for investment and 

has created employment in Vietnam.  

As mentioned above, Vietnam has established a regulatory framework on gender equality and gender 

discrimination in labour law based on the constitutional principles. These regulations have driven the 

process of strengthening the working women’s position and combating sex discrimination in 

employment as well as in other aspects of society. In order to ensure the implementation of the 

legislation on gender equality in practice, policies and appropriate solutions have been introduced to 

ensure the combat against gender discrimination in practice. However, gender equality in the context 

of labour law has to cope with the harmonisation of labour relations and the coherency of legislation 

in the country.   

Notwithstanding that the Vietnamese legislation establishes the basic legal instruments against sex 

discrimination, women workers have faced more difficulties in accessing the labour market. The 

following sections examine the main aims of the current legal basis of gender equality in Vietnamese 

labour law. Based on the results of this examination, proposals for future amendments to the 

Vietnamese labour law will be put forward. Although gender equality has been regulated, in the 

current law on gender equality a number of issues remain unresolved (e.g. equality in job security, pay, 

working conditions, recruitment, social insurances). The main reasons of gender discrimination in the 

labour market may be rooted in the weaknesses and lacunae of current Vietnamese law and policies. 

Therefore, it is important to shed light on Vietnamese law regarding gender discrimination with regard 

to two main aspects: (i) gender equality in pay; and (ii) special protection of pregnancy and maternity 

in labour market.  

In the following sections two main pillars of the law on gender discrimination are briefly discussed. The 

intention is to discuss what the Vietnamese gender equality law could look like and to present some 

lessons which could be learned from developed countries. For each of the pillars discussed, attention 
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is paid to effectively implementing the current regulations and to solutions concerning the aspect of 

gender equality in the Vietnamese labour law. 

The first pillar is gender equality in pay. Derived from discrimination in labour relations where working 

women are treated unfairly compared to their male counterparts, especially gender discrimination in 

pay is considered a core issue which needs to be elaborated. Moreover, because of the disparity in 

employment and other labour relations, as well as the weaknesses of legislation, men and women are 

possibly treated unequally in pay and other benefits, especially women workers in the informal sector 

and in flexible employment in Vietnam. Although in the previous decades, the principle of equal pay 

has been applied in practice by the regulations of labour law and gender equality law, working women 

have not been treated equally. The progress of gender equality in pay mirrors the position of working 

women in the Vietnamese labour market. 

The second pillar is the current maternity protection for women workers. In this respect, maternity 

protection regulations will be traced by examining the current legal contexts of increasing women 

participation in the labour market, most of them being employed the informal sector, however; 

resolving a discrepancy between the protection of women workers in health and safety, and job 

security. Among the relevant regulations of labour law and social security law, this study focuses on 

the key elements concerning pregnancy, including maternity leave, and the return to work, including 

the protective measure for the health of pregnant workers, breastfeeding as well as childcare support. 

The study further investigates the limitation of the current legislative protective measures with regard 

to achieving gender equality in employment and creating decent work for women workers in Vietnam. 

In light of these findings and this discussion, some thoughts are formulated on how the new gender 

equality legislation should develop.  

2.2.1 Gender discrimination in pay 

Introduction  

Based on the above overview of the Vietnamese legal system and labour law, this section will deal with 

gender discrimination in pay in the current labour law in Vietnam. The geography of Vietnam and its 

history reveal the influence of the feudal rules and of the French and socialist legal system on the 

development of this country in general and in every aspect of society. The current Vietnamese legal 

system is a communist legal system of which the law regulates social relations and transforms policies 

of the CPV. From a legal theory approach, whereas the sources of the legal system are only legislative 

documents which are promulgated by the State bodies, the law on gender discrimination in pay will 

be examined in the context of labour law and relevant legislative documents. In addition, the 
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Vietnamese feudal ideology of respecting men is also at play. Therefore, a study of gender 

discrimination in pay in labour law should be conducted in the sense of current Vietnam in patterns of 

history, politics, legislation as well as cultural norm. It is expected that based on the findings, a number 

of suggestions can be made for new legislation that is not detrimental to women workers in 

employment, and that leads to more equality between men and women in the division of pay as well 

as achieves substantive equality for all citizens.  

With respect to gender equality in labour law in tandem with the renovation in Vietnam, the current 

regulations reflect labour relations and other relations. It is clear that the scope of the labour law 

covers all aspects of labour relations in the workplace. The objective of labour law is to protect the 

rights of workers in all aspects of industrial relations, such as employment, wage, labour contract, 

working hours, collective bargaining, trade union, and other labour relations, such as social insurance, 

social health care, and childcare services. The main contents of labour law can be considered as the 

legal framework for the development and empowerment of labour relations. In accordance with the 

economic renovation in Vietnam since 1986, the rights of women workers in employment are 

determined and regulated by the legal framework. With respect to the protection of women workers 

in employment and in combining work and family life, the legislation concerning the combat against 

gender discrimination in employment and the reduction of the burden of responsibilities of women 

within their families have been gradually constructed and implemented in practice. 

Gender equality has been taking place in the context of a complex system of a developing law and 

economy. It should be noted that in the shift to a market-oriented economy,318 the top Vietnamese 

leaders had to acknowledge that the most prominent challenges are how to improve living standards, 

ensure employment stability, and raise income for all workers.319 In this regard, there are at least four 

arguments that need to be further discussed. 

First, under the central planning system Vietnamese wage policies aimed at preserving an egalitarian 

income distribution.320 Nevertheless, the reform has had an impact across a number of different 

 

                                                   

318 Migheli, M. (2012). Do the Vietnamese support the economic Doi Moi? Journal of Development Studies, 48(7), 939-968. 

319 Resolution of the 6th National Congress of the Communist Party of Vietnam. 

320 Sakellariou, C., & Fang, Z. (2014). The Vietnam reforms, change in wage inequality and the role of the minimum wage. 
Economics of Transition, 22(2), 313-340. 
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dimensions.321 For instance, the dismantling of a centrally determined wage system, which in the past 

limited the degree of gender wage inequality, caused (i) a widening of the gender pay gap,322 (ii) a 

reduction in the number of SOEs323 (70% of those laid-off being female),324 (iii) a lack of formal work 

while at the same time there was a mass entry of new labourers into the labour market,325 and (iv) a 

reduction in a variety of public services that affected women more adversely than men.326  

Second, the minimum wage regime which has been set out by the Vietnamese Government is another 

problem. According to the latest regulation, the Government has decided to raise the minimum wage 

up to between 2.4 million VND (EUR 96) and 3.5 million VND (EUR 140), depending on regional wage 

regulations (see further Table 2.3). Despite these efforts, the newly adjusted wage regime is able to 

cover only 80% of the basic needs of the workers.327 

 

                                                   

321 Brassard, C. (2004). Wage and labour regulation in Vietnam within the poverty reduction agenda. Policy and Society, 23(2), 
49-77. Croll, E. (1998). Gender and transition in China and Vietnam (Vol. 1). Swedish International Development Cooperation 
Agency. World Bank. (2005). Vietnam development report 2006: Business. World Bank Vietnam Office, Hanoi. 

322 Gallup, J. L. (2002). The wage labour market and inequality in Vietnam in the 1990s. World Bank Policy Research Working 
Paper, (2896). Gallup, J. L. (2004). According to Gallup, the wage labour market and inequality in Vietnam. Economic growth, 
poverty, and household welfare in Vietnam, 842, 53. Women in Vietnam earn much less than men with the same observable 
characteristics, although the difference became smaller between 1993 and 1998. In 1993, wages for women were 31% less 
than their male counterparts, even after controlling for education and experience. The gap between men’s and women’s 
wages in Vietnam became smaller by 1998, when women’s wages were 17% smaller. The wage gap between men and women 
halved between 1993 and 1998, a statistically significant change. 

323 Pham, T. H., & Reilly, B. (2007). The gender pay gap in Vietnam, 1993–2002: A quantile regression approach. Journal of 
Asian Economics, 18(5), 775-808. (The reduction in the number of SOEs from more than 12,000 to around 5,500 in the first 
ten years of the reform process displaced large numbers of workers). 

324 Rama, M. (2002). The gender implications of public sector downsizing: the reform program of Vietnam. The World Bank 
Research Observer, 17(2), 167-189. 

325 Ministry of Investment and Planning, General Statistic Office, Report on Labour force survey 2015, Hanoi 2016. 

326 Long, L. D., Truitt, A., & Anh, D. N. (2000). Changing gender relations in Vietnams post Doi Moi era. 

327Wage indicator. Available at http://www.wageindicator.org/main/salary/minimum-wage/minimum-wages-
news/vietnam-to-increase-minimum-wage-for-2016-1, accessed on 24 February 2017. 
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Third, the creation of the private sector in the labour market328 has become the primary source of 

formal employment. According to Liu,329 the gender wage gap could be widening in Vietnam because 

of at least two main reasons: (i) the share in employment of the state sector reduced to roughly 10% 

of total employment, (ii) private sector and household non-farm businesses provide jobs for nearly 

42% of the employed labour force. Moreover, during the restructuring of the SOEs, Vietnamese 

women workers were found more vulnerable due to their limitation of work experience and low skills. 

Meanwhile, the informal sector is generally composed of lower paid jobs, long working hours and 

hazardous working conditions where,330 and Vietnamese women are more likely to work in these 

sectors than men. This suggests the need to investigate women workers in the informal sector coupled 

with their income. 

Fourth, the regulatory framework has been significantly improved with regard to remuneration and 

equal pay for workers thanks to the economic reform. The government has repeatedly stated its 

ambition to keep economic growth and to develop strong social and health care insurance for all 

through social policies.331 However, limitations exist in promulgating and applying their legislative 

documents in labour relations because of two major issues: (i) the legal system of the market economy 

has only just been built and established (e.g. the amendment constitution, economic law, labour law), 

and (ii) the socialist-oriented law and the needs of the market economy are inconsistent. 

In this regard, the Vietnamese labour law has complied with the equality principle and the protection 

of mutual benefits in employment relations. Provisions on gender equality in wage have been 

regulated and applied in practice. Besides ratifying the ILO Convention relating to gender equality in 

remuneration, Vietnam has gradually implemented these provisions into the domestic legal system. In 

this part, three elements will be further examined. First, a brief overview will be given of the legal 

 

                                                   

328 Constitution 1992, Article 15: The State builds an independent and self-reliant economy through promoting internal 
strength, actively integrating into the world’s economy and conducting industrialization and modernisation of the country. 
The State adopts consistent policies on development of a socialist-oriented market economy. The multisectoral structure of 
the economy with diversified types of production and business organisation is based on ownership of the entire people along 
with collective and private ownership, of which the first two and the second are the cornerstone. Article 21: Individual 
economic entities, small-holders and the private capitalist economic sector are allowed to choose their forms of production 
and business, have the right to set up business without any limitations as to their scale of activities in branches and trades 
which are beneficial to the well-being of the nation and its people. The development of household economy is encouraged. 

329 Liu*, A. Y. (2004). Sectoral gender wage gap in Vietnam. Oxford Development Studies, 32(2), 225-239. 

330 Pham, T. H., & Reilly, B. (2007). The gender pay gap in Vietnam, 1993–2002: A quantile regression approach. Journal of 
Asian Economics, 18(5), 775-808. 

331 ILSSA, 2010. Social protection strategy period 2011–2020 (7th draft). Institute for Labour Science and Social Affairs- 
Ministry of Labour, Invalids, and Social Affairs (MOLISA) of Vietnam (unpublished). 
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framework of the ILO regarding gender equality in employment and pay. Second, the existing Vietnam 

labour law and social security law are listed and the underlying regulations and policies on minimum 

wage and sex discrimination in pay are considered. The third part moves to explore the reasons behind 

the gender wage gap with respect to contributing to combat gender discrimination in pay. Finally, 

based on these observations, a brief conclusion presents the findings concerning wage and equality in 

pay. It is expected that this part could help find improvements for the Vietnamese regulations 

concerning remuneration in labour law.  

2.2.1.1 The ILO legal framework  

Gender equality plays a vital role in the international legal system. Based on the principle that gender 

equality is a human right, legislative documents have been adopted and implemented. The 

development of legislative documents on gender equality in employment on the international level 

and national level provides a significant variation of impacts on the social economy and policy.  

Equal employment and occupation are stipulated in Convention No. 111 on Discrimination 

(Employment and Occupation) of 1958, and the supplementary Recommendation No. 111 of 1958. 

Discrimination in employment and occupation can be found in many forms and occurs in all kinds of 

work settings. It is clear that the overall issue of discrimination on the ground of race, colour, sex, 

religion, political opinion, national extraction or social origin is regulated. Article 1 of Convention No. 

111 defines discrimination as any distinction, exclusion or preference made on the basis of “race, 

colour, sex, religion, political opinion, national extraction or social origin, which has the effect of 

nullifying or impairing equality of opportunity or treatment in employment or occupation”.332 According 

to Convention No. 111, discrimination can be in law or in practice, and it can be direct or indirect 

discrimination.  

Thus, according to this provision, discrimination at work refers to a differential treatment based on 

personal characteristics (e.g. race or sex). It furthermore ensures that everyone has access to 

employment and has a free choice of occupation regarding treatment and opportunities. 

Another important dimension of the ILO is that since the very early work on equality rights it addresses 

the problem of equal remuneration for men and women. According to Article 41 of the ILO 

Constitution, men and women should receive equal remuneration for work of equal value. The equal 

 

                                                   

332 C111- Discrimination (Employment and Occupation) Convention, 1958 (No. 111) 
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remuneration principle was reaffirmed in the Preamble of the Constitution. The Philadelphia 

Declaration of 1944 stated that “all human beings, irrespective of race, creed and sex, have the right 

to pursue both their material well-being and their spiritual development in conditions of freedom and 

dignity, of economic security and equal opportunity.”  

The noteworthy legislative document of the ILO concerning gender equality and anti-gender 

discrimination is Equal Remuneration Convention No. 100 of 1951. Furthermore, the Decent Work 

Agenda of 1999 formulated four strategic goals: creating jobs, extending social protection, promoting 

social dialogue, and guaranteeing rights at work. From a gender equality perspective, the Decent Work 

Agenda states that “opportunities for work that is productive and delivers a fair income, security in the 

workplace and social protection for families, better prospects for personal development and social 

integration, freedom for people to express their concerns, organize and participate in the decisions that 

affect their lives and equality of opportunity and treatment for all women and men”. Furthermore, in 

its 2008-2009 campaign, the ILO places gender equality “at the heart of decent work”.333 Moreover, 

the Decent Work Agenda is considered as a central tool to eradicate poverty by offering a fair 

distribution of benefits from increased international economic integration. 

ILO Convention No. 100 concerning Equal Remuneration for Men and Women, and Recommendation 

No. 90 of 1951 aim to ensure equal pay for equal work of equal value. The protection of equal rights 

for men and women is in expansive terms. The primary contents of Convention No. 100 focus on the 

definition and the principle of remuneration. The regulations on remuneration laid down in Article 1(a) 

of the Convention provide in particular: “includes the ordinary, basic or minimum wage or salary and 

any additional emoluments whatsoever payable directly or indirectly, whether in cash or in kind, by the 

employer to the worker and arising out of the worker’s employment.” The principle of equal 

remuneration can be found in Article 1(b), which states “equal remuneration for men and women 

workers for work of equal value”. Simply put, rates of remuneration are established without gender 

discrimination. Regarding the methods in operation for determining rates of remuneration, Article 2(1) 

states: “… for determining rates of remuneration, promote and, in so far as is consistent with such 

methods, ensure the application to all workers of the principle of equal remuneration for men and 

women workers for work of equal value”. To date, Convention No. 100 has been ratified by 163 states 

including all Member States of the EU as well as Vietnam. 
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Thus, Vietnam has ratified the five core Conventions of the ILO concerning three fundamental 

principles and rights at work, which aim at the elimination of discrimination in employment. Although 

active efforts have been made to incorporate these into legislation and implement them in practice, 

the Vietnamese legal system does have limitations. Vietnam has made efforts to improve its legal 

system by addressing issues regarding gender equality at work, contributing to timely institutionalising 

gender equality, reinforcing the implementation of gender equality in the light of the development of 

the country in each period, and gradually integrating into the regional and international economy. 

Vietnam has maintained its commitment to the ILO by having established and improved legislation 

such as the Labour Code,334 the Civil Code,335 the Criminal Code,336 the Civil Procedure Code,337 the 

Criminal Procedure Code,338 the Law on Gender Equality,339 the Law on Social Insurance,340 and other 

guiding documents such as decisions, decrees, and circulars.341 These policies and legislative 

documents have been modified and supplemented not only to match the current situation in Vietnam 

but also to be compatible with the ILO’s core labour standards ratified by Vietnam. 

The implementation of the ILO’s Conventions into domestic law are still challenging. Concerning 

gender equality in labour law, it is necessary to implement the following activities: (i) continuing the 

integration of gender equality and decent work in the finalizing process of labour laws; (ii) increasing 

the participation of parties in the process of coordination to implement relevant laws and conventions 

by improving the effectiveness and efficiency of the state management of labour activities of agencies, 

trade unions, representatives of employees, employers in the implementation of gender equality; and 

(iii) enhancing the participation and support in gender mainstreaming in policies and laws.  

The biggest challenge is probably that certain legal provisions on gender equality in labour have not 

kept up with the change of the socialist-oriented market economy. The policies and laws have not met 

 

                                                   

334 Labour Code 1994, amended in 2012. 

335 Civil Code 2005, amended in 2015. 

336 Criminal Code 1999, amended in 2015. 

337 Civil Procedure Code 2004, amended in 2015. 

338 Criminal Procedure Code 1988, amended in 2015. 

339 Law on Gender Equality 2006. 

340 Law on Social Insurance 2006, amended in 2014. 

341 Decisions related to guiding Labour Code 2012; Decree No.959/ND-CP 2015 on the administration labour relation and 
penalties for the labour violation.  
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the requirements of the regional and international economic integration and do not yet demonstrate 

the equality of the parties in the industrial relationship. The main causes of this situation could be (i) 

weak law enforcement; (ii) a lack of statistics; (iii) low awareness of workers, employers and 

Government officials; and (iv) limited communication and dissemination of legal information.342 

As provided in the overview of gender equality regulations on an international scale by presenting the 

legislative documents of the ILO focusing on gender equality in employment, these Conventions have 

set the legal recognition and paved the way for a further expansion of anti-discrimination law on a 

national scale. Based on the ILO’s legal framework concerning gender equality, Vietnam has ratified 

and implemented these regulations in the national legal systems, but at different degrees. A century 

after its foundation, the ILO has set up a system of labour regulation at international level which covers 

many aspects, including gender equality at work. By adopted Conventions and Recommendations that 

focus on improving working and living conditions, the ILO supports and establishes the social basis for 

greater economic cooperation.343 Based on the gender equality legal framework of the ILO, the next 

section will be an exploration of the legal system concerning gender equality in pay, accompanied by 

a number of considerations about the current legislation on gender equality in wage and its limitations. 

2.2.1.2 The legal framework concerning pay and equal pay  

It is necessary to take a closer look at wage and equal wage on the grounds of gender equality in the 

current labour legislation. As discussed above, the Constitution establishes the principles of equality 

of citizens before the law and equality between men and women in society. Based on these principles, 

the Law on Gender Equality of 2006 states that men and women are equal in terms of qualifications, 

age, and remuneration in employment. Moreover, the Labour Code of 2012 contains wage regulations 

and the principle of pay and equal pay in Chapter XI, Article 90 to Article 103, including the definition 

of wages and the obligations of the parties; the principle of equal pay, the minimum wages and the 

development of wage scale, wage table, and work norms; the regulation related to methods of 

payment; bonuses and allowances, and financial aids.344 Thus, it is important to note that the 

 

                                                   

342Available at http://www.ilo.org/hanoi/Informationresources/Publicinformation/Speeches/WCMS_469854/lang--
vi/index.htm; http://nghiencuuquocte.org/2015/11/16/cam-ket-lao-dong-viet-nam-tpp-tac-dong-toan-dien/; 
http://cird.gov.vn/content.php?id=774&cate=59; accessed on 16 September 2016. 

343 David Morse (1957) The International Labour Organisation in a Changing World, ANNALS of the American Academy of 
Political and Social Science, vol. 310, pp. 31-38. 

344 Labour Code 2012, arts. 90 to 103.  
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regulations with regard to wage and equal pay are set up in labour law and related legislative 

documents and that the principle of equal pay and gender discrimination in pay is documented in the 

legal system. Since the current law on wage and equal pay was built in the context of the economic 

reform, there are a number of practical limitations concerning wage policy and the principle of pay.   

In this regard, this section will look at the main regulations on pay and the principle of equal pay in 

Vietnamese labour law. This research intends to examine and contribute to the lacunae of wage policy 

and the equal pay principle, and in the next section a number of recommendations will be formulated 

to boost the current wage regulation in Vietnam. The next parts will therefore draw the legal picture 

of wage considering two main issues. First, the wage regulations with regard to the scope of wage, its 

definition, and other related factors such as minimum wage, methods of pay, allowance and bonuses 

will be described. The second part links the Vietnamese legal principle of equal pay and equal work of 

equal value. 

Wage regulation 

The scope of wage is presented in Article 3(1) of the Labour Code 2012. This regulation sets out the 

principle and standards of formal labour relations, which are stipulated as follows: 

“A worker shall mean a person who is at least 15 years of age, has the ability to work, 

works under an employment contract, is paid and is managed and controlled by the 

employer. ”345  

This provision focuses on a worker in labour relations who has to meet five crucial elements: age, 

ability to work, an employment contract, paid employment, managed and controlled by the employer. 

However, to fall under the scope of labour relations under labour law, the worker needs to meet the 

requirements of hiring employment, such as skills, abilities, education and training, and work 

experience. These factors are considered important conditions to determine wage and other benefits 

of the two parties in the labour relation. It is obvious that the labour contract is a mandatory condition 

to establish a labour relation. Based on a labour contract, the duties, benefits (e.g. remuneration, 

bonus, social insurance) and responsibilities of the parties are defined. More importantly, Article 3 of 

the Labour Code also implies that the legal condition is centred around the wage related to the labour 

contract. Moreover, workers who are in an employment relation without a labour contract are not 
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accepted as falling under the scope of labour relations or the pay regime under the Vietnamese labour 

law. Thus, a labour contract is a fundamental condition of employment relations.  

According to labour contract regulations, a worker receives a wage which is regulated by labour law. 

Wage is defined in Article 90 of the Labour Code of 2012: 

“Wage is a monetary amount which is paid to the employee by the employer to perform the work 

as agreed by the two parties. Wage includes remuneration which is based on the work or 

position, as well as wage allowances and other additional payments. An employee’s wage must 

not be lower than the minimum wage provided by the Government. 

The wage shall be paid to the employee based on labour productivity and quality of the work 

performed.”346 

Obviously, this article sets out the concept of wage: the amount of money that an employer pays to a 

worker based on criteria such as productivity, quality, work efficiency and working conditions. The 

remuneration is mentioned by a labour contract, including wage level, allowances and other extra 

payments. Clearly, the concept of wage has been broadened with full basic components, including 

basic wages, allowances, and bonuses. The wage is the foundation for determining other payment (e.g. 

overtime, severance, annual leave, and holidays). Pay during leave (i.e. annual leave, maternity leave) 

is calculated based on the sum of the wage, allowances, and other extra payments.347  

In practice, in Vietnam one legal term of the basic wage has been used. The basic wage is the base on 

which the remuneration and other allowances for the workers are calculated. The level of the wage is 

determined by an agreement between the two parties, in a legitimate labour contract, and stipulated 

by law, however, it cannot be lower than the regulated minimum wage.348 The basic wage is just a part 

of what the worker achieves in normal working conditions. Therefore, wages can be considered in a 

narrow way in that the concept of basic wage and wage are uniform.349 

 

                                                   

346 Labour Code 2012, art. 90(1,2). 

347 Labour Code 2012, art. 116(1). 

348 Decree 05/2015/ND-CP, art. 21; Circular 23/2015/TT-BLDTBXH, art. 3; Circular 47/2015/TT-BLDTBXH, art. 4. 

349 Hanoi University of Law, IntroductionLabour Law, the Police Publishing House, 2015, (p.353). 
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Moreover, the definition of wage therefore also allows to set out the regulation on minimum wage, 

which is regulated by the Government. Obviously, the wage level must be at least the same as the 

regional minimum wage which is regulated by labour law.350 This suggests that the minimum wage 

should be designed accordingly to protect the benefits of parties in the labour relations.   

Minimum wage regulation 

The minimum wage is the lowest hourly, daily or monthly wage that the employer is required to pay 

to an employee.351 The minimum wage plays a crucial role in labour relations because it can (i) protect 

low-income workers, (ii) increase work incentives and productivity, (iii) reduce the number of people 

covered by subsidy programs, (iv) increase consumption, and (v) aggregate demand and generation of 

multiplier effects.352 On the other hand, an increase in the minimum wage may cause an increase in 

unemployment and prices.353 It is important to note that the minimum wage policy is the centre of the 

harmonisation between workers, employers and the State. 

The minimum wage and the regulation concerning minimum wage have been acknowledged in 

Vietnam since the economic reform. In the Labour Code of 1994, the minimum wage was defined as 

follows: 

“The minimum wage is set on the basis of the cost of living of an employee who is employed in 

the most basic job with normal working conditions, and includes remuneration for the work 

performed and an additional amount for contribution towards savings. The minimum wage shall 

be used as a basis for calculation of the wages or other types of jobs.”354 

 

                                                   

350 Labour Code 2012, art. 91(3); the latest wage level according region in Decree 122/2015/ND-CP. 

351 Cuong, N. V. (2017). Do minimum wage increases matter to firm profitability? The case of Vietnam. Journal of International 

Development, 29(6), 790-804. 

352 Cuong, N. V. (2017). Do minimum wage increases matter to firm profitability? The case of Vietnam. Journal of International 

Development, 29(6), 790-804; Freeman, R. B. (1994). Minimum wages–again!. International journal of Manpower, 15(2/3), 

8-25. Gunderson, M. (2005). Minimum wages in Canada: theory, evidence and policy. The Federal Labour Standards Review 

Commission, Minimum Wage, (512). 

353 Cuong, N. V. (2017). Do minimum wage increases matter to firm profitability? The case of Vietnam. Journal of International 

Development, 29(6), 790-804; Brown, C. (1999). Minimum wages, employment, and the distribution of income. Handbook of 

labor economics, 3, 2101-2163; Hamermesh, D. S. (1986). The demand for labor in the long run. Handbook of labor economics, 

1, 429-471.  
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The main  focus of a minimum wage policy is creating a safety net for workers in different economic 

sectors and subject to regional disparities.355 The three aims of the minimum wage are (i) to increase 

the living standards of employees, (ii) to protect poor and vulnerable workers, and (iii) to prevent 

labour exploitation in employment relations. As such, the fundamental purpose of the minimum wage 

is to protect wage earners from unduly low pay.356 The minimum wage is an effective measure to (i) 

regulate society and the economic areas, and (ii) limit labour exploitation and protect the real wages 

against inflation. Moreover, the minimum wage will reduce the gap between the rich and the poor and 

prevent unfair competition happening in the labour market. Also, the minimum wage will guarantee 

the minimum living standard of the employees and their families. On the other hand, the minimum 

wage also has negative influences on employees and labour relations.357  

It is necessary to take a closer look at the definition of minimum wage and at the different minimum 

wages in the amendment labour law of 2012.  

Minimum wage is defined as follows: 

“… the lowest wage payment for an employee who performs the simplest work in normal 

working conditions and must ensure the minimum living needs of the employee and 

his/her family. The minimum wage shall be determined on the monthly, daily and hourly 

basis and by regions and sectors.”358  

In comparison with the definition of minimum wage in the labour law of 1994, the current minimum 

wage level is paid to employees in normal working conditions and for the most basic work. The 

minimum wage not only has to ensure  the minimum living needs of the employee, but also of his/her 

 

                                                   

355 Hanoi University of Education, Textbook of Vietnamese Labour Law, the Police Publishing House, 2015, (p.52). 

356 Minimum Wage Fixing Recommendation, 1970, No. 135. 

357 Freeman, R. B. (1994). Minimum wages-again! International journal of Manpower, 15(2/3), 8-25. Gunderson, M. (2005). 
Minimum wages in Canada: theory, evidence and policy. Federal Labour Standards Review Commission, Minimum Wage, 
(512). (the minimum wage has other positive effects such as promotion of labourers’ work and productivity, reduction of 
people covered in subsidy programs, increasing consumption, aggregate demand and generation of multiplier effects); 
Brown, C. (1999). Minimum wages, employment, and the distribution of income. Handbook of labour economics, 3, 2101-
2163. Katz, L. F., & Krueger, A. B. (1992). The effect of the minimum wage on the fast-food industry. Industrial & Labour 
Relations Review, 46(1), 6-21. (The main negative effect is to increase unemployment, especially among unskilled and low-
wage workers. In the traditional economic theory, an increase in labour cost will reduce demand for labour. Most of the 
empirical studies in the USA at the time showed that a 10% increase in the minimum wage resulted in a 1% to 3% reduction 
in employment). 

358 Labour Code 2012, art. 91(1); Decree 122/2015/ND-CP. 
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family. The minimum wage can be determined on a monthly, daily or hourly basis, per sector or region.  

Moreover, in the current minimum wage policy, the minimum wage is determined per region  

The minimum wage shall be determined by sectoral collective bargaining agreements, but must not 

be lower than the regional minimum wage set by the Government.359 To calculate the minimum wage 

by sector, three elements are used:360 (i) the quality and labour conditions required by the sector; (ii) 

the supply and demand of labour; and (iii) factors such as location, role and attractiveness of the sector. 

The level of the regional minimum wage applied for foreign enterprises and the level applied for 

domestic enterprises has been the same since 2011. 

The increase of the nominal wage has been applied to appropriate periods in labour relations since the 

early 1990s. The minimum wage is adjusted under two conditions. The first condition is the 

dependence on the response to the prices of commodities and services. The second condition concerns 

the capacity of the state budget. The National Wage Council, the advisory body for the Government, 

composed of representatives of the Ministry of Labour, Invalids and Social Affairs, the Vietnam General 

Confederation of Labour, and employers’ organisations at the central level, proposes a regional wage 

to the Government.361 Based on this proposal, the adjustment of the minimum wage is set up by the 

Government depending on the price of inflation has risen and economic growth. The Vietnamese wage 

policy and wage growth has constantly changed in recent years. The Vietnam General Confederation 

of Labour and the Ministry of Labour, Invalids and Social Affairs (MOLISA) have announced their goal 

to provide workers with an adequate standard of minimum wage. This goal has been issued in 

accordance with the labour law and has been adjusted yearly to reach the level of a basic living wage 

for workers to secure their living by 2020.362 

The minimum wage in Vietnam is divided into two categories: (i) the basic minimum wage and (ii) the 

regional minimum wage. The basic minimum wage is applied to workers in the public sectors and SOEs. 

It is also used as a starting point for these types of workers to move up the wage ladder within the 

 

                                                   

359 Labour Code 2012, art. 91(3); Decree 122/2015/ND-CP 14 November 2015, art. 5: The minimum wage paid to workers is 
always 7%higher  than the general minimum wage. 

360 Nguyen Duy Thang, the minimum wage in the market Economy, State of Organization Review, No.7, 2015 (p.13- 17). 

361 Labour Code 2012, art. 92 ; Decree 49/2013/ND-CP, arts 3, 5 

362 AmCham Vietnam, “From the archives: Vietnam’s “Minimum Wage Roadmap” to 2020”, 28 August 2014. Updated: 7 
September 2015, Available at http://www.amchamvietnam.com/thinking-about-vietnams-minimum-wage-roadmap/, 
accessed on 13 December 2016. 
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public sector. The regional minimum wage applies to Vietnamese workers in the SOES and private 

sectors in accordance with geographic regions. 

Next, the basic minimum wage and regional minimum wage will be discussed to draw a current picture 

of wage and formulate suggestions for a new wage policy in Vietnam protecting workers in labour 

relations.  

The basic minimum wage in the public sector is paid by the state budget and set by the Government. 

Nevertheless, it has had only a marginal effect.363 In the public sector, the minimum wage for 

employees is still negotiated with their parent ministries rather than with the employees directly.364 

 

Table 2.2: The basic minimum wage during the period 1994-2018.365 

Document No. Date of application Basic Minimum wage (VND) 

Decree 05/1994/ND-CP  26/01/1994 01/01/1995 120.000 

Decree 06/1997/ND-CP  21/01/1997 01/01/1997 144.000 

Decree 175/1999/ND-CP  15/12/1999 01/01/2000 180.000 

Decree 77/2000/ND-CP  15/12/2000 01/01/2001 210.000 

Decree 03/2003/ND-CP  15/1/2003 01/01/2003 290.000 

Decree 118/2005/ND-CP  15/9/2005 01/01/2005 350.000 

Decree 94/2006/ND-CP  7/9/2006 01/01/2006 450.000 

Decree 166/2007/ND-CP 10/12/2007 01/01/2008 540.000 

Decree 33/2009/ND-CP  6/4/2009 01/05/2009 650.000 

Decree 28/2010/ND-CP  25/3/2010 01/05/2010 730.000 

Decree 22/2011/ND-CP  4/4/2011 01/05/2011 830.000 

Decree 31/2012/ND-CP  12/4/2012 01/05/2012 1.050.000 

 

                                                   

363 Moock, P. R., Patrinos, H. A., & Venkataraman, M. (2003). Education and earnings in a transition economy: the case of 
Vietnam. Economics of Education Review, 22(5), 503-510. 

364 Lindauer, D. L., & Haughton, J. (1996). Economic growth and the labor market. In J. H. Dapice, J. Haughton, & D. Perkins 
(Eds.), In search of the dragon’s trail: economic reform in Viet Nam. Cambridge, MA: Harvard University Press (cite from: 
Moock, P. R., Patrinos, H. A., & Venkataraman, M. (2003). Education and earnings in a transition economy: the case of 
Vietnam. Economics of Education Review, 22(5), 503-510. 

365 The basic minimum wage under the decrees of the Vietnamese Government. 
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Deccee 66/2013/ND-CP  27/6/2013 01/07/2013 1.150.000 

Decree 47/2016/ND-CP  26/5/2016 01/5/2016 1.210.000 

Decree 47/2017/ND-CP  1/7/2017 24/4/2017 1.300.000 

Decree 72/2018/ND-CP  1/7/2018 01/7/2018 1.390.000 

 

As presented in Table 2.2 above, the basic minimum wage was first set by Decree No.05/CP/ND-CP of 

26 January 1994, and applied to both private enterprises and SOEs.366 Under this decree, every worker 

in both sectors had the same minimum wage level of 120,000 Vietnam Dong (VND) (EUR 4.8) per 

month. In 1997, the general minimum monthly wage for unskilled labour applicable to both the public 

and private sector was set at 144,000 VND per month; however, one important difference is that in 

the public sector, the minimum wage is used as a foundation to calculate actual salaries, which were 

set as a multiple of the minimum earnings.367 During the period 1995-2006, the minimum wage was 

adjusted six times. Since 2008, the basic minimum wage policies are applied to separate regions 

wherein the minimum wage of administrative and public services were regulated by Decree 

No.166/2007/ND-CP of 16 November 2007 with 540,000 VND (EUR 22) per month. According to 

Decree 47/2017/ND-CP,368 the basic minimum wage was 1,300,000 VND (EUR 52), and in 2018 was 

1,390,00 VND (EUR 56). It is clear that the basic minimum wage is quite low compared to the regional 

minimum wage and minimum living needs of an employee and her/his family. However, the wages in 

the public sector can be raised following the wage scale.369 

 

                                                   

366 Decree No. 05/CP/ND-CP of 26 January 1994 

367 Sakellariou, C., & Fang, Z. (2014). The Vietnam reforms, change in wage inequality and the role of the minimum wage. 

Economics of Transition, 22(2), 313-340. 

368 Resolution No. 99/2015/QH13 on “Resolution on State budget estimates in 2016”, 11 November 2015, Article 2(1)(d)   

369 Decree No. 205/2004/ND-CP on “the system of wage scales, wage tables, and wage based allowance regimes in State 
companies”, entry into force on 01 October 2004, Art. 3 and Decree No. 49/2013/ND-CP on “Detailing the implementation of 
a number of articles of the Labour Code on wages”, entry into force on 1 July 2013, Articles 7, 8. And its Circular No. 
17/2015/TT-BLDTBXH on “Guiding the formulation of salary scale, salary table, salary allowance and salary change and 
grading for employees in one member limited liability companies owned by the state under Decree No. 49/2013/ND-CP 
detailing the implementation of some articles of Labour Code on salary”, entry into force on 10 June 2015; Decree 
47/2017/ND-CP.   
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Regional minimum wage  

Notwithstanding the economic renovation since 1986, the law on minimum wage which applied to 

private enterprises was issued by Decree No. 23 in 2009. The minimum wage is established based upon 

regional criteria. For the regional minimum wage the labour market is divided into four geographic 

regions. Based on an estimation of the minimum living needs of the employee and his/her family 

together with socio-economic conditions, the Government announces the regional minimum wage on 

the recommendation of the National Wage Council.370 Based on criteria such as social conditions and 

living standards of local people, the State can determine the level of the regional minimum wage. The 

minimum wage for regions generally applies to enterprises, including foreign enterprises with 100% 

foreign capital.371 Under the last updated labour law, there are four regions corresponding to four 

regional minimum wages as shown in Table 2.3. As such, region one (i.e. Hanoi, Hai Phong and Ho Chi 

Minh City) has the highest minimum wage level, while region four (i.e. the least developed parts of 

Vietnam) has the lowest. 

Table 2.3: Regional minimum wage during the period 2009-2018. 

Legislative Document 

No. 

Application 

date 

Minimum wage level by region (VND) 

Regions I Region II Region III Region IV 

Decree 33/2008/ND-

CP 

01/1/2009 800,000 740,000 690,000 650,000 

Decree 97/2009/ND-

CP 

01/1/2010 980,000 880,000 810,000 730,000 

Decree 108/2010/ND-

CP 

01/1/2011 1,350,000 1,200,000 1,050,000 830,000 

Decree 70/2011/ND-

CP 

05/10/2011 2,000,000 1,780,000 1,550,000 1,400,000 

Decree 103/2012/ND-

CP 

1/1/2013 2,350,000 2,100,000 1,800,000 1,650,000 

 

                                                   

370 Labour Code 2012, art. 91(2). 

371 Decree No.122/ND-CP dated 14 November 2015 on minimum wage provisions for employee working in companies, united 
co-operative, households and individuals under labour contract.  
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Decree 182/2013/ND-

CP 

1/1/2014 2,700,000 2,400,000 2,100,000 1,900,000 

Decree 103/2014/ND-

CP 

1/1/2015 3,100,000 2,750,000 2,400,000 2,150,000 

Decree 122/2015/ND-

CP 

1/1/2016 3,500,000 3,100,000 2,700,000 2,400,000 

Decree 153/2016/ND-

CP 

1/1/2017 3,750,000 3,320,000 2,900,000 2,580,000 

Decree 141/2017/ND-

CP 

1/1/2018 3,980,000 3,530,000 3,090,000 2,760,000 

 

Table 2.4 below illustrates a significant difference (up to 2.7 times) in wage between employees 

working in the public sector and those working in the private sectors. In this regard, a gender wage gap 

could exist for certain jobs, such as teachers in kindergartens and the national elementary education 

system in Vietnam. These employees, most of whom are unfortunately women, have been placed at a 

distinct disadvantage in remuneration.372 This fact also exemplifies the unfairness of treatment in pay 

under the current Vietnamese legislation. Although the minimum wage in the public sector is lower 

than in the private sectors,373 the public sector has strongly attracted women employees because of 

social benefits such as job security, working conditions, and maternity policies.374 

Table 2.4: Regional minimum wages and basic minimum wages in 2018 (VND). 

Region Regional Minimum 

wages 

Basic Minimum Wages Difference (%) 

Region I 3,980,000 1,390,000 65 

Region II 3,530,000 1,390,000 61 

 

                                                   

372 The Pension of teacher in kindergarten: 1,3 million VND per month. Available at https://tuoitre.vn/truong-hop-co-giao-
luong-huu-1-3-trieu-khong-hi-huu-20171030201317355.htm, accessed on 3 November 2017. 

373 The two minimum wages policy in Vietnam, for the public sectors and private sectors. 

374 Liu, A. Y. (2004). Sectoral gender wage gap in Vietnam. Oxford Development Studies, 32(2), 225-239. 

https://tuoitre.vn/truong-hop-co-giao-luong-huu-1-3-trieu-khong-hi-huu-20171030201317355.htm
https://tuoitre.vn/truong-hop-co-giao-luong-huu-1-3-trieu-khong-hi-huu-20171030201317355.htm
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Region III 
3,090,000 

1,390,000 55 

Region IV 2,760,000 1,390,000 50 

 

Although equality among sectors is a constitutional principle, two different systems of minimum wage 

exist. The pay gap between workers in these sectors is up to around 50%. It is obvious that the 

Vietnamese labour market has changed in the process of restructuring the economic system toward a 

market economy. However, it has witnessed an income gap between workers on the grounds of sex in 

the different economic sectors. Although the equal wage policy is regulated in labour law, the 

existence of two different minimum wages and extremely low incomes for workers creates inequality 

in the labour market. Moreover, the income of women workers in informal sector is far from the 

income of their counterparts in the formal sectors. Therefore, the minimum wage system needs to be 

researched and improved in line with the principle of gender equality. 

Methods of payment  

The method of payment plays an important role in guaranteeing employment equality and the 

protection of workers. The current labour law sets out the payment methods which are applied in the 

different sectors of the economy. The employer can choose the appropriate method, as follows: 

“[The e]mployer has the right to select the form of wage payment by time, by piece rate or by 

piece work. The selected form of payment must be maintained for a certain period of time. The 

employer shall give  advance notice to the employees of at least 10 days for any change in the 

form of wage payment. Wage is paid in cash or into the employee’s personal bank account. In 

case the wage payment is made to a bank account, the employer must negotiate with the 

employee on any costs related to opening and maintaining the account”.375 

The employer can choose to pay the employees on either a piece rate basis or on an hourly basis. The 

employer has the right to select the method of payment, but he/she must notify the employee.  

There are two methods of payment. The first method is a piece rate wage. This method of payment is 

based on the number of items (i.e. “pieces”) made by the employee. Monthly salaries for piece rate 

workers cannot be lower than the regionally based minimum wage (or a part thereof). The second 

 

                                                   

375 Labour Code 2012, art. 94 
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method is the hourly wage payment. This method includes four types of payment: (i) monthly salaries 

must be specified and based on a labour contract, (ii) weekly salaries are calculated based on a monthly 

salary which is based on twelve months, (iii) daily salaries are calculated based on a monthly salary 

which is based on the number of days of the given month, and (iv) hourly salaries are calculated based 

on a daily salary (i.e. 8 hours).  

Recently, the piece rate payment method is mainly applied in enterprises, more than the hourly pay 

method. It is important to note that the piece rate pay method means that workers are paid for each 

unit of production. This method needs to be controlled by the labour management in order to protect 

workers from exploitation. This issue will be discussed in the next paragraphs, highlighting the current 

labour law and the protection of equal pay for workers in employment.   

Development of wage scale, wage table and work norms 

The minimum wage is set on the basis of the cost of living of a worker in the most basic job. The 

Government determines and promulgates the minimum wage. It is a tool for calculating the actual 

salary of a worker. Under Vietnamese labour law, the regulations concerning wage scale, wage table 

and work norm are adopted, as follows: 

“Based on the principles for the development of wage scale, wage table, and work norms that 

are stipulated by the Government, an employer shall develop the wage scale, wage table, and 

work norms which are to be used as the basis for the recruitment and employment of workers, 

and to negotiate the wage in the employment contract, and to pay wages to employees. 

In developing the wage scale, wage table and work norms, the employer must consult the 

representative organization of the worker’s collective at grassroots level and make this 

information publicly available at the workplace before implementation, and send the wage scale, 

wage table and work norms to the state labour management authority at the district level where 

the employer’s office is located.”376 

The employer must consult with the trade union before establishing or adjusting wage scales. 

Employers must register salary scales and salary tables with the Department of Labour and/or the 

Industrial Zone where appropriate. When the minimum wage is changed by the Government, the 

enterprise must register with MOLISA within 15 days. Wage scales must be conveyed to the workforce 

under the following circumstances: signing labour contracts, increasing wage grade, settlement of 

 

                                                   

376 Labour Code 2012, art. 93 
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social insurance and health insurance and other benefits. Three principles for formulating wage scale 

are regulated under labour law, including: the incremental difference between each wage level must 

be at least 5%; the lowest wage for skilled and trained employees must be at least 7% higher than the 

regionally based minimum wage; and wage scales for hazardous or dangerous work must be at least 

5% higher than those for other positions in the enterprise. The principle for the formulation of wage 

scales and payroll are further guided by Article 7 of Decree No. 49, as follows: 

“1. Based on the production organization, labour organization, enterprises may formulate and 

decide the wage scale, payroll for labourers involved in managerial, professional or technical 

work and workers directly involved in production, business and service activities. 

2. The multiple of the wage scale is the different coefficient of the wage level for work or title 

requiring the highest technical qualifications as compared to the work or title requiring the 

lowest technical qualifications, the number of grades of the wage scale and payroll depends on 

the complexity of the management and work or title requirements. The gap between two 

consecutive wage grades must ensure encouragement to labourers to raise the technical and 

professional qualifications as well as experience accumulation and talent development but at 

least equal to 5%. 

3. Companies shall define the lowest wage level (the start level) of work or title in the wage scale 

and payroll on the basis of the complexity of work or title corresponding to the qualifications, 

skills, duties, experiences to implement work or title, of which: 

a. The lowest wage level of the simplest work or title in normal labour conditions shall be not 

lower than the region-based minimum wage level prescribed by the Government; 

b. The lowest wage level of the work or title requiring labourers to have to be received vocational 

training (including labourers trained by enterprises themselves) must be at least 7% higher than 

the region-based minimum wage levels prescribed by the Government; 

c. The wage level of work or title with the heavy, hazardous and dangerous labour conditions 

must be at least 5% higher; work or title with the special heavy, hazardous and dangerous labour 

conditions must be at least 7% higher than the wage level of work or title having the equivalent 

complexity but working in normal labour conditions. 

4. When formulating and applying the wage scale, payroll must ensure equality, non-

discrimination on gender, ethnicity, skin colour, social class, marriage status, credence, religion, 

HIV infection, disability or due to reason of establishment, acceding and operation of the Trade 
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Union for labourers, and must formulate standards to rank wage, conditions to raise the wage 

grade. 

5. The wage scale, payroll must be periodically reviewed to amend and supplement in conformity 

with the actual conditions on the technological renovation, production organization, labour 

organization, wage floor on the labour market and ensure regulations of labour law. 

6. When formulating or amending and supplementing wage scales, payroll, enterprises must 

consult organizations representing for labour collectives at enterprises and publicly at the 

working places of labourers before implementation, and send to the labour state management 

agencies at district level where enterprises located their production facilities. For State-owned 

one-member limited liability companies, when formulating or amending and supplementing 

wage scales, payroll, they must report owners to be consulted before implementation; for mother 

companies – State-owned economy Group, mother companies of special-rank corporations, they 

shall send to the Ministry of Labour, War Invalids and Social Affairs for monitoring and 

supervision.”377 

Formulating wage scale and payroll for workers, an enterprise has to take into account the principle of 

non-discrimination based on gender together with a number of factors such as managerial, 

professional or technical work and workers directly involved in the production, business and service 

activities. Moreover, the wage level must not be lower than the minimum wage. The wage level and 

payroll are reported and monitored by the labour management institution.  

As far as the principle for the formulation of labour norms is concerned, Article 8 of Decree No. 121 

offers further guidance, as follows: 

“Enterprises shall set up labour norms as a basis for paying salaries to labourers who receive 

wages according to products, ensuring the following principles: 

1. The labour norms are implemented for each step of work, each stage and entire process of 

producing products and providing services on the basis of organizing scientific labour and 

reasonable production. 

 

                                                   

377 Decree No. 49/2013/ND-CP detailing the implementation of a number of articles of the labour code on wages, 14 May 

2013, art. 7; Decree No. 121/2018/ND-CP detailing the implementation of a number of articles of the labour code on wages, 

13 September 2018, art. 7. 
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2. The labour norms are formulated on the basis of the job or title ranks and in compatibility with 

the grades and trained qualifications of labourers, technological process, and technical 

standards of machines, equipment and ensuring the labour standards. 

3. The labour norms must be the advanced average norm, which ensure that the majority of 

labourers can attain it without having to excessively prolong the regular working time of 

enterprises as prescribed by law. 

4. The new labour norm must be applied experimentally before being officially promulgated. 

Enterprises must notify labourers at least 15 days before applying experimentally. Duration of 

experimentally applying shall depend on nature of work, but not more than 3 months and must 

assess the implementation of the norm.” 

In case where during the standard working time, the actual implemented level of calculation 

under productivity is lower 5% or higher 10% than the assigned norm, or the actual implemented 

level of calculation under the time is higher 5% or lower 10% than the assigned norm, enterprises 

must adjust the labour norm. 

5. The labour norm must be periodically reviewed, assessed to amend, supplement, and adjust 

for conformity. When formulating or amending and supplementing, adjusting the labour norms, 

enterprises must consult organizations representing for labour collectives at enterprises and 

publicly at the working places of labourers before implementation, and send to the labour state 

management agencies at district level where enterprises located their production facilities.”378 

Wages for overtime and night work 

In order to protect workers’ income and health and to eliminate exploitation, with regard to overtime 

and night work, an employer has to obey the regulations under labour law. Wages for overtime and 

night work is documented in Article 97 of the Labour Code, as follows: 

“1. An employee who performs overtime work shall be paid a wage calculated based on wage 

unit for piece work or piece rate, or the wage of his/her current work as follows: 

a) On regular days, at least equal to 150%; 

b) On the weekly day off, at least equal to 200%; 

 

                                                   

378 Decree No. 121/2018/ND-CP detailing the implementation of a number of articles of the labour code on wages, 13 

September 2018, art. 8 
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c) On public holidays and paid leave days, at least 300%, excluding the wage for public holidays 

and paid leave days if the employee receives a daily wage. 

2. An employee who performs night work shall be paid an additional amount of at least 30% of 

the wage calculated according to the wage unit for piece work or piece rate or the wage for the 

work on a regular working day. 

3. An employee who performs overtime work at night shall be paid according to both Clause 1 

and Clause 2 of this Article. Furthermore, he/she shall be paid an additional amount of 20% of 

the wage calculated according to the wage unit for piece work or piece rate or the wage for the 

work on a regular working day.”379 

Obviously, overtime work and night work are considered special labour conditions and need to be 

protected by law with respect to both the hours of work and the wage. These regulations have been 

issued in order to protect workers’ health and stabilize the labour relations. However, in labour 

relations in Vietnam, overtime work and night work are critical issues together with the piece rate pay 

method.  

Allowances and bonuses 

Allowances, financial aids, advancement in wage grades, wage increases, and other types of incentives 

for an employee shall be agreed on in the employment contract or the collective bargaining 

agreement, or stipulated in the regulations of the employer.380 

A bonus is an amount paid by an employer to reward his/her employees on the basis of the annual 

business results of the enterprise and the level of work performance of the employees. A bonus 

regulation shall be decided on and publicly announced at the workplace by the employer after 

consultation with the representative organisation of the worker’s collective at the grassroots level.381 

In Vietnam there is a tradition in many enterprises to pay an additional month’s salary (the “thirteenth 

salary”) around the Lunar New Year. For wage calculation purposes, enterprises that provide this 

additional thirteenth salary must consider it as a bonus. 

 

                                                   

379 Labour Code 2012, art.97 

380 Labour Code 2012, art.102 

381 Labour Code 2012, art.102 
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Thus, the wage is understood as the amount of money that an employer must pay to a worker based 

on productivity, quality, work efficiency and working conditions. Wage is determined by agreement 

between the two parties in a legitimate labour contract and stipulated by law. Under the definition of 

wage, the level of remuneration must be at least the same as the regional minimum wage regulated 

under labour law. The remuneration level is mentioned in the labour contracts, including wage level, 

allowances and other extra payments. Thus, the concept of wage has been broadened to include full 

basic components, including basic wages, allowances, and bonuses, while the basic wage is just a part 

of what the worker receives under normal working conditions. Therefore, wage can be considered in 

a narrow way in that the concept of basic wage and wage are uniform. Wage is the base for 

determining other payment (e.g. overtime, severance, annual leave, and holiday pay). The total pay 

for leave (i.e. maternity leave, annual leave) is calculated based on the sum of the wage, allowances, 

and other extra payments. Thus, the wage is a guidance to calculate the remuneration and other 

allowances for the workers. 

The principle of equal pay in labour law 

As presented above, the wage regime is central within labour law with regard to protecting workers 

from exploitation and equality in pay. The constitutional principle of equality of citizens is a framework 

for legislative progress in Vietnam. The principle of gender equality can be found in the Constitution 

of 2013 and in the Law on Gender Equality of 2006. On that basis, it is remarkable how strongly the 

principle of equality is applied in all labour relations, the highlight being pay on the grounds of sex in 

labour law.  

This part therefore, based on labour law regulations concerning pay and equal pay and the 

implementation of Convention No. 111 of the ILO in 1997, sets out to explore the principle of equal 

pay and work of equal value in the current context of labour law and gender equality in pay. This part 

furthermore aims to find a number of reasons for the situation, and finally contribute to bringing back 

valuable lessons for Vietnam. The evaluation of gender equality in pay informs the Government of the 

current issues and challenges in labour law that must be solved and how the new labour law could be 

boosted in Vietnam.  

Although the principle of gender equality in pay has been regulated in the Vietnamese legal system, in 

the first Labour Code of 1994, the principle of equal pay and gender equality in pay was not given 

enough attention. In the chapter on pay, which included ten articles on wage and other regulations on 

pay, regulations on equal pay were mostly absent. It contained only one piece of regulation with regard 

to equal pay for female workers: 
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“Employers are strictly prohibited from conduct which is discriminatory towards a female 

employee or conduct which degrades the dignity and honour of a female employee. An employer 

must implement the principle of equality of males and females in respect of recruitment, 

utilization, wage increases, and wages.”382 

According to this regulation, an employer is obliged to implement the principle of gender equality in 

wage and wage increases. It is worth stressing that the principle of gender equality was the first step 

introduced in labour law in Vietnam in 1994 and a number of guiding documents. Notwithstanding this 

achievement, the principle of gender equality in pay in Vietnamese labour law has remained limited. 

Moreover, the specific contexts of gender equality in pay (i.e. same work, equal work, equal value) 

have been absent in labour law. To overcome the shortages, in 2012 the labour law was amended to 

adequately implement the ratified Conventions in Vietnam and protect the position of women workers 

in labour relations. Article 90(3) of the Labour Code of 2012 reaffirms and widens the principle of equal 

pay and equal work of equal value. An employer must ensure to implement in practice the principle 

equal pay for work of equal value regardless of gender. The article provides in particular: 

“Employers shall ensure that wage is paid equally without gender-based discrimination against 

employees performing work of equal value.” 

According to this article, the central content of this principle is equal pay for equal work of equal value. 

Men and women workers are treated equally in employment, pay and bonus in the workplace. The 

legal terms “equal pay without gender discrimination” and “work of equal value” are regulated in 

labour law, at least in theory.  

The principle of gender equality in pay is also further guided in Decree No. 85 of the Government. The 

equal pay principle is considered in the right of working women to work: 

“The employer shall ensure equal rights between male employees and female employees in terms 

of recruitment, assignment, training, wages, awards, promotion, payment of wage and policies 

on social insurance, medical insurance, unemployment insurance, working conditions, labour 

safety, working time, rest time and other welfare pertaining to physical and spiritual 

conditions.”383 

 

                                                   

382 Labour Code 1994, art 111(1). 

383 Decree 85/2015/ND-CP detailing a number of articles of the Labour Code in terms of policies for female employees, art. 

5(1)(a). 



 

 87 

According to this guiding provision, equal pay for women workers has confirmed the employment right 

of women at work. It is important to highlight that women’s rights are regulated in labour law, 

including equal pay. Moreover, the equal pay principle in the formulation of wage scales and payroll is 

laid down as follows: 

 “When formulating and applying the wage scale, payroll must ensure equality, non-

discrimination on gender, ethnicity, skin colour, social class, marriage status, credence, religion, 

HIV infection, disability or due to reason of establishment, acceding and operation of the Trade 

Union for labourers, and must formulate standards to rank wage, conditions to raise the wage 

grade.”384 

The principle of gender equality in pay in labour law in Vietnam fits well with the ILO’s core convention 

on workplace discrimination. This work illustrates the successful implementation of the ILO standards 

into national legislation. All of the above means that the principle of equal pay has driven the process 

of strengthening the position of the most vulnerable women workers in labour relations in Vietnam.  

Despite the recognition of the principle of equal pay in labour law, in practice it is limited and 

discrimination in pay between men and women in Vietnam has persisted. In general, the income of 

Vietnamese workers is fairly low compared with their living standards. The gender pay gap persists not 

only in the formal economic sectors, but also in the informal sector, where most women workers are 

employed. In particular, women workers have become more vulnerable in the labour market than men 

because of fewer job opportunities and legislative barriers at the workplace. Also, women workers are 

subject to pay discrimination in employment, an issue which is the worst in the informal sector. 

Furthermore, a number of explanations could be given for the remaining issues in the current law on 

gender equality in pay. The two main reasons are possibly due to the adverse effects of the economic 

renovation as well as legislative reforms in Vietnam. Transforming to the market economy has created 

a basis for a comprehensive reform of the country. However, this has caused a number of 

disadvantages related to, among other things, finances, employment, and social welfare. Vietnam has 

promulgated legislative documents to regulate labour relations, which covered and protected workers 

and working women (e.g. labour contract, wage, employment, trade unions). However, the legislative 

documents have not properly impacted on objectives of labour relations because of the imbalance 

between protecting workers, enhancing economic performance, and the obligation of the ILO 

 

                                                   

384 Decree No. 49/2013/ND-CP detailing the implementation of a number of articles of the Labour Code on wages, art 7(4). 
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conventions. Taking this into account, it will be necessary to take a closer look at the legislation in 

practice and to find out how Vietnam can effectively regulate the law on gender equality in pay.  

2.2.1.3 Findings 

This section presents the current regulations and practices concerning wage and gender equality in 

pay together with the indicated findings. Gender equality in pay at work has been established in the 

Vietnamese legal system as a fundamental principle. Under the legislative documents (i.e. the 

Constitution, laws and other guiding documents) the principle of equality in employment relations has 

been affirmed and has progressed. Furthermore, gender equality in employment relations has been 

prioritised by the Vietnamese Government through national development planning. In practice, 

however, there is an inconsistency between the legal provisions and the effect of their implementation 

in practice. The findings help explain the current pay provisions across labour law, with differences 

being particularly profound in gender equality in pay in the labour market.  

The principle of equal pay for equal work of equal value 

Notwithstanding that the legal terms concerning equal pay and equal work of equal value are 

documented in labour law, the wordings of the equal pay regulations have been limited in the present 

context in Vietnam. In addition, the current situation has witnessed unequal pay between men and 

women workers in employment, especially in the informal sector. Therefore, it is also worthy to note 

that the gender pay gap in Vietnam has persisted in various dimensions. Although the equality in pay 

is protected and regulated by labour law, the difference between men and women workers in pay has 

widened. In this regard, because of extending the terms equal pay for work of equal value in both legal 

provision and practice, there are at least three remaining issues concerning the principle of equal pay 

in the current labour law.  

First, the contents of the law on equal pay have imposed a limit on wage, wage increases, bonuses, 

and minimum wages. To determine pay, the wage system has not applied any method with regard to 

the gender equality principle. Regarding wage increases, Vietnam uses two different procedures, one 

for SOEs and one for private enterprises. Two wage scales and twenty wage tables are applied in all 

SOEs, while in private enterprises the employers have to develop a wage scale and wage table by 

following a number of general principles issued by the Government. Clearly, the regulations on 

determining wage have not considered the gender equality principle well. In addition, workers are 

entitled to bonus benefits provided by the employer. The annual production, business results and the 

performance of the employees are a set of criteria for determining the wage. However, Vietnamese 

women frequently lag behind their counterparts in receiving bonuses because of housework and 
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childcare. Concerning pension benefits, there are at least two points worth mentioning here. On the 

one hand, age discrimination in employment is regulated in Article 187 of the Labour Code of 2012, 

providing in particular: “Workers, who meet the condition of qualified period, as prescribed by the law 

on social insurance, shall receive an old-age pension at the age of 60 for men and 55 for women”. Thus, 

men and women workers can be employed at the same time and entitled to the same social security 

regimes, but their pension benefits are supposed to be significantly different, leading to gender 

discrimination in pension payment. On the other hand, there is unfair treatment in the pension 

calculation between the private and public sectors.385 This is exemplified by the different formulas used 

to calculate the pension payment among the different sectors in this country as detailed in Article 

62(1&2) of the Law on Social Insurance:  

“Average monthly salary on which social insurance premiums are based on a calculation of pension and 

lump-sum allowance.” 

1. For employee’s subject to the State-prescribed salary regime and having the entire 

period of social insurance premium payment under this salary regime, the average 

monthly salary for the number of years of social insurance premium payment before 

retirement must be: 

a/ The average monthly salary on which social insurance premiums are based in the last 5 

years prior to retirement, for employees paying social insurance premiums before January 

1, 1995; 

b/ The average monthly salary on which social insurance premiums are based in the last 6 

years prior to retirement, for employees paying social insurance premiums between 

January 1, 1995, and December 31, 2000;  

c/ The average monthly salary on which social insurance premiums are based in the last 8 

years prior to retirement, for employees paying social insurance premiums between 

January 1, 2001, and December 31, 2006; 

d/ The average monthly salary on which social insurance premiums are based in the last 

10 years prior to retirement, for employees paying social insurance premiums between 

January 1, 2007, and December 31, 2015; 

 

                                                   

385Gender discrimination in pension. Available at http://vietnamnet.vn/vn/kinh-doanh/tai-chinh/bat-binh-dang-trong-tinh-
luong-huu-367862.html, accessed on 4 December 2017. 

http://vietnamnet.vn/vn/kinh-doanh/tai-chinh/bat-binh-dang-trong-tinh-luong-huu-367862.html
http://vietnamnet.vn/vn/kinh-doanh/tai-chinh/bat-binh-dang-trong-tinh-luong-huu-367862.html
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dd/ The average monthly salary on which social insurance premiums are based in the last 

15 years prior to retirement, for employees paying social insurance premiums between 

January 1, 2016, and December 31, 2019; 

e/ The average monthly salary on which social insurance premiums are based in the last 

20 years prior to retirement, for employees paying social insurance premiums between 

January 1, 2020, and December 31, 2024; 

g/ The average monthly salary on which social insurance premiums are based on the entire 

period of social insurance premium payment, for employees paying social insurance 

premiums since January 1, 2025. 

2. For employees who have the entire period of social insurance premium payment under 

the employer-decided salary regime, the average monthly salary on which social insurance 

premiums are based in the entire period of payment shall be used.”386 

Consequently, employees in the public sector (entitled to a pension based on their average salary in 

the last 5 years) get more benefits than their counterparts in the private sectors (entitled to a pension 

based on the whole period of social contribution, i.e. from 20-30 years). This means that gender 

inequality in pension payment has developed from the current regulation.  

The second issue is that the principle of gender equality in pay, equal pay for equal work of equal value, 

is under certain limitations in both law and practice. It is worth noting that the equal pay principle 

“work of equal value” was first regulated by the Labour Code of 2012. However, the Constitution of 

2013 has regulated that women and men receive equal pay for the same work only. Thus, there is an 

overlap in legislative documents concerning pay and equal pay. Although labour law stipulates the 

principle of equal pay for equal work of equal value, this provision is limited in the regulatory 

framework. More importantly, Vietnam has merely applied the principle of pay for the same work only. 

The value of different work has not been taken into account under the labour law in Vietnam. The lack 

of specific guiding provisions and interpretation has led to the inefficacy of legal implementation. In 

addition, an instrument to calculate work of equal value is also lacking. Consequently, in practice the 

enterprises and the Government have to apply the payment method based on the same work. 

 

                                                   

386 The Law on Social Insurance 2014, art. 62(1&2). 
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Table 2.5: Wage employment differences by sex and skills in 2016387 

Educational degree Wage per month (thousand VND) 

 

Difference 

by sex (%) 

Total Male Female 

Total 5 066 5 304 4 739 10.7 

No degree 4 224 4 367 4 015 8.1 

Vocational training 5 834 6 009 4 899 18.5 

Professional secondary school 5 150 5 568 4 748 14.7 

College 5 280 5 809 4 935 15.0 

University and higher 7 374 8 173 6 559 19.7 

 

A final concern is the method of payment in the private enterprises. As mentioned above, the employer 

can choose a method of payment, i.e. either on a piece rate basis or on an hourly basis; however, they 

have to notify the workers in advance. To implement this provision in practice, the enterprises have 

applied the piece rate method as a common form of payment. It should be noted that the piece rate 

payment method has been applied in developing world industries, and it cannot be denied that 

although this method may boost productivity, it has been shown to have unintended consequences 

on occupational safety and health, and accidents and risks in the workplace.  

Taken together with the methods of formulation of labour norms, there is a lack in an effective 

mechanism to control enterprises’ labour norms as well as the setting up of labour norms in 

enterprises. Evidence has shown that women workers are exploited in processing enterprises by 

building higher labour norms. A great number of women workers have to do more working hours to 

accomplish their duties. The Uniden Vietnam Limited Company is one example of a company where 

workers had to work an additional 300 to 600 hours per year without payment to adapt to the 

 

                                                   

387The 2016 Statistical Yearbook of Vietnam. Available at: 
https://www.gso.gov.vn/default.aspx?tabid=512&idmid=5&ItemID=18531, accessed on 10 July 2018.  
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company’s work norms.388 Another example is the Urban Environment Company Da Lat, which 

formulated an unrealistic labour norm for workers: in one day workers have to clean up to 5000 m2. 

According to the new formulation, the worker has to work three times more than before for a low 

wage and without bonus or other allowances, i.e. around 900 to 1,200,000 VND (EUR 27 to 30) per 

month.389 

In addition, the formulation of the wage levels and payroll in private enterprises has several limitations. 

According to the report reviewing 15 years of implementation of the Labour Code conducted by 

MOLISA,390 in the whole country 70% of foreign investment enterprises and about 90% of private 

enterprises (i.e. about 5 million employees are not included in the salary scale and payroll) had not 

established salary scales and payroll. As a result, there is a possible loss of workers’ security benefits 

and social insurance. Moreover, when wage scales and payrolls have nonetheless been set up, these 

often include unreasonable wage scales and unstable payrolls. Obviously, there is unfair pay  for 

workers in foreign investment enterprises and private enterprises, where most women workers are 

employed. 

One study conducted in Vietnam391 which used a dataset of garment workers across 109 factories in 

the period 2010-2014, has shown a dominantly female workforce in their early thirties, working in a 

factory with on average 5000 other workers. Over half of the women was married and educated 

through lower secondary school. Approximately half of the sample did sewing work, and most of them 

had worked at their present factory for at least a year. The Vietnamese garment workers in this sample 

worked an average of 90 hours per week, earning the equivalent of EUR 130 per month. The method 

of pay also creates discrimination in the labour market because of legislation concerning pay. It 

highlights the drawback of the method of pay together with the protection of health and safety at work 

for women workers.  

 

                                                   

388Available at: https://baomoi.com/thuc-trang-doi-song-cong-nhan-nu-tai-cac-khu-cong-nghiep-khu-che-

xuat/c/9496926.epi. 

389Available at: https://thanhnien.vn/thoi-su/da-lat-hang-loat-cong-nhan-nghi-viec-vi-thu-nhap-thap-

377773.html. 

390 Reviewing 15 years implementing the labour code, MOLISA, 

http://www.molisa.gov.vn/vi/pages/ChiTiet.aspx?IDNews=5752. 

391 E. Davis, Mary. (2016). Pay Matters: The Piece Rate and Health in the Developing World. Annals of Global Health. 82. 858-

865.e6. 10.1016/j.aogh.2016.05.005. 
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Having said that, the principle of equal pay and equal pay for work of equal value has been regulated 

in labour law. This work has not only confirmed the implementation of international conventions into 

national law, but it also shows the progress of the improvement of the national legal system. However, 

the principle of equal pay on the grounds of sex is still limited in the framework provisions and is in 

practice not implemented in labour relations. Thus, the law on equal pay on the grounds of sex needs 

to be broadened by the definitions and its contents with regard to discrimination in general and 

indirect discrimination in particular. Moreover, there is a demand to lay down the method of 

calculating pay and equal pay in law and put it in practice in the light of protecting workers in equal 

remuneration. The legal framework which sets out the standard in determining equal pay for work of 

equal value also needs to be documented.  

Despite the principle of gender equality in pay having been regulated in Vietnamese legislative 

documents, the wage gap has persisted in practice. The main reasons for this situation are possibly 

rooted in (i) the limited role of trade unions and collective agreement in protecting equal pay for 

women workers, (ii) the drawback of the minimum wage and the different minimum wage regimes, 

and recently (iii) the gender wage gap between the informal and the formal workers in Vietnam. 

The role of the trade unions in wage and equal wage is stipulated in Vietnamese labour law. The 

Vietnam General Confederation of Labour (VGCL) is one of the members of the National Wage Council. 

The National Wage Council is an advisory body for the Government and is, next to the VGCL, composed 

of representatives of the Ministry of Labour, Invalids and Social Affairs, and employers’ organisations 

at the central level.392 The regulations prescribe that, to develop a wage scale, wage table and work 

norms, the employer must consult the representative organisation of the workers’ collective at the 

grassroots level.393 

Collective agreements have been adopted in Vietnam since 1986. A collective agreement can be 

understood as the negotiation between the workers’ collective and the employers.394 According to 

collective bargaining, the issues need to be negotiated with a focus on wage and equal wage, bonuses, 

 

                                                   

392 Labour Code 2012, art. 92(1). 

393 Labour Code 2012, art. 93(2). 

394 Labour Code 2012, art. 66. 
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allowances and wage increase.395 As far as the bonus regulation is concerned, the employer needs to 

consult the representative organisation of the workers’ collective at the grassroots level.396  

Under Vietnamese law, no other employee groups can be a party to collective bargaining or sign a 

collective agreement397 except trade unions which are established at the grassroots level.398 Although 

the official local trade unions are responsible for the practical situation in the workplace and have to 

conclude collective agreements, the absence of substantial conditions for their independent existence 

is a great issue in the protection of workers at the workplace. The main reasons for this situation may 

originate from the regulations concerning the organisation and operation of trade unions, i.e. the 

financial funds of the grassroots trade unions, the weak negotiation skills in collective bargaining as 

well as trade union management functions.399 Consequently, the trade unions have become a tool of 

employers rather than a representation of workers and protection of workers’ rights in the workplace. 

Despite the existence of the trade unions and collective bargaining, Vietnamese women workers are 

experiencing difficulties in the workplace. A lack of attention from the representative organisations for 

the protection of women workers and for gender equality in pay are the main causes of the current 

situation. Therefore, how to enhance the role of the trade unions in protecting women workers and 

achieving gender equality in labour relations are still open questions to the Vietnamese lawmakers. 

The focal point of this discussion is the suggestion for a new regulation concerning representative 

organisations for workers in the workplace that protect the benefits of workers and play a role in the 

negotiation of wage and equal wage for women workers.   

The wage gap between the formal and the informal sector in Vietnam  

The Vietnamese Labour Code of 2012 provides the legal framework for the rights and obligations of 

workers and employers, labour standards, and labour utilisation. In theory, the Labour Code of 2012 

 

                                                   

395 Labour Code 2012, art. 70(1). 

396 Labour Code 2012, art. 103(2). 

397 Labour Code 2012, art. 69(1)(a), art. 74. 

398 Law on Trade Union 2012, art. 10(2) 

399 Clarke, S., Lee, C. H., & Chi, D. Q. (2007). From rights to interests: The challenge of industrial relations in Vietnam. Journal 
of Industrial Relations, 49(4), 545-568. (p. 552). 
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applies to employees, including foreign employees, and employers who have signed a labour contract 

or labour agreement.400 Thus, labour relations established in the fundamentals of the contract are 

considered as subjects of labour law.401 The Vietnamese labour law does not directly regulate the 

entire Vietnamese labour force (e.g. workers under the age of fifteen, or workers who have not signed 

a labour contract). Meanwhile, informal work is predominant in Vietnam. One study reveals that402 

two-thirds of the workforce in Vietnam is involved in informal jobs which are dominated by women 

workers. Therefore, two points are worth highlighting: (i) informal employment and (ii) inequality in 

pay between men and women in the informal sector in Vietnam.  

The informal sector is defined as all private unincorporated enterprises that produce at least some of 

their goods and services for sale or barter, are not registered (without a business license) and are 

engaged in non-agricultural activities.  The informal sector will become the main subject in the 

adjustment process. This sector accounts for about two-thirds of the labour force in developing 

countries and is often regarded as an important determinant of low productivity and wage 

inequality.403  

The informal sector furthermore plays a role in employment creation and poverty reduction for female 

workers.404 The women associated with informal activities are most likely to have lower wages and 

 

                                                   

400 Labour Code 2012, art. 2: “Subjects of application 1. Vietnamese employees, apprentices, trainees, and other workers 
stipulated in this Code. 2. Employers. 3. Foreign workers who work in the territory of Vietnam. 4. Other agencies, organizations, 
and individuals directly relating to the labour relations.” Article 3(6): “’Labour relations’ shall mean the social relations which 
arise in respect of the hiring, using labour and payment of wage between an employer and an employee.” 

401 Labour Code 2012, art. 15: “An employment contract is an agreement between a worker and employer on the remunerated 
work, working conditions, rights and obligations of each party in the labour relations.” 

402 Nguyen Dieu Tu Uyen (2014). Vietnam’s Migrant Masses Disappearing Into Shadow Economy: Jobs (About two-thirds of 
Vietnam’s workforce is involved in informal jobs that are “vulnerable and of low productivity); available at 
https://www.bloomberg.com/news/articles/2014-12-02/vietnam-s-migrant-masses-disappearing-into-shadow-economy-
jobs, accessed on 21 May 2017. 

403 Rand, J., & Torm, N. (2012). The informal sector wage gap among Vietnamese micro-firms. Journal Of The Asia Pacific 
Economy, 17(4), 560-577; Cling, J., Razafindrakoto, M., & Roubaud, F. (2012). The informal economy in Asia: introduction to 
the issue. Journal Of The Asia Pacific Economy, 17(4), 553-559. (Most jobs in the developing countries are found in the 
informal economy, which plays a predominant role in developing economies) 

404 Loi, N. D., & Binh, N. Determinants to female labor income in the Vietnam’s informal sector. (Currently, around 70-80% of 
women in Vietnam are working in this sector, 60% of them are in the agricultural and 20% in the non-agricultural sectors, 
which are mostly affiliated with small size production and service units.) 

 

https://www.bloomberg.com/news/articles/2014-12-02/vietnam-s-migrant-masses-disappearing-into-shadow-economy-jobs
https://www.bloomberg.com/news/articles/2014-12-02/vietnam-s-migrant-masses-disappearing-into-shadow-economy-jobs
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receive fewer social protection benefits.405 Also, the informal sector is often characterised by low 

productivity and wage inequality.406 

Informal employment can be defined as employment without social security coverage.407 In this 

regard, a number of characteristics can be considered for a precise definition: social security coverage, 

a written labour contract, payslips, redundancy pay. These definitions of informal employment are 

made up of two main and distinct components: employment in the informal sector and unprotected 

employment in the formal sector.408 The informal sector and informal employment are known as the 

informal economy.409 

In many parts of the world informal employees410 are the norm, not the exception.411 At global level, 

more than 900 million workers can be considered informal employees, and most of them are 

women.412 Besides, informal employment can be seen as a strategy to escape unemployment. Informal 

sectors and informal employees are common in developing countries.413 The new transition from an 

 

                                                   

405 Liu*, A. Y. (2004). Sectoral gender wage gap in Vietnam. Oxford Development Studies, 32(2), 225-239. World Bank 2009. 
Doing Business 2009. (p. 20) 

406 Rand, J., & Torm, N. (2012). The informal sector wage gap among Vietnamese micro-firms. Journal of the Asia Pacific 
Economy, 17(4), 560-577. 

407 Cling, J. P., Lagrée, S., Razafindrakoto, M., & Roubaud, F. (2014). The informal economy in developing countries (Vol. 112). 
Routledge. 

408 Cling, J., Razafindrakoto, M., & Roubaud, F. (2012). The informal economy in Asia: introduction to the issue. Journal Of The 
Asia Pacific Economy, 17(4), 553-559. 

409 ILO, 2003. Guidelines Concerning the Statistical Definition of Informal Employment. 17th International Conference of 
Labour Statistics, December 2003. Geneva: ILO. 

410 Informal employment is defined as employment with no social security coverage. (Jean-Pierre Cling, Mireille 
Razafindrakoto and François Roubaud, The informal economy in Asia: introduction to the issue, Journal of the Asia Pacific 
Economy Vol. 17, No.4, November 2012, 553–559); Jean-Pierre Cling, Mireille Razafindrakoto and François Roubaud, The 
Informal Economy in Vietnam, ILO office in Vietnam, 2010 (p. 15) 

411 The informal sector in Vietnam is composed of enterprises those that are not registered with the tax authorities and 
therefore do not have a tax code. John Rand, Nina Torm, The informal sector wage gap among Vietnamese micro-firms, 
Journal of the Asia Pacific Economy, Vol. 17, No. 4, November 2012, 560-577.); Jean-Pierre Cling, Mireille Razafindrakoto and 
François Roubaud, The informal economy in Asia: introduction to the issue, Journal of the Asia Pacific Economy Vol. 17, No. 4, 
November 2012, 553–559 (The informal sector is defined as all non-agricultural, unregistered, unincorporated enterprises 
that produce goods and services for sale.) In the Study for the Labour market Project Better information for creating jobs and 
developing skills in Vietnam, the Informal Economy in Vietnam, by Jean-Pierre Cling, Mireille Razafindrekoto and François 
Roubaud, March 2010 describes the informal sector as: all private unincorporated enterprises that produce at least some of 
their goods and services for sale or barter, are not registered (have not business license) and are engaged in non-agricultural 
activities. 

412 OECD (2009a): Is Informal Normal? Toward More and Better Jobs, Policy Brief, March 2009. OECD, Paris. 

413 Blades, D., Ferreira, F. H., & Lugo, M. A. (2011). The informal economy in developing countries: an introduction. Review of 
Income and Wealth, 57, S1-S7. (In developing countries, a large share of the population typically depends, for its livelihood, 
on the “informal economy.” Their income comes from subsistence farming or from operating small unincorporated 
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informal to a formal economy is characterised by low productivity and low pay, not by choice but 

impelled by the lack of opportunities in the formal economy and an absence of other means of 

livelihood.414 The informal employment constitutes more than one half of non-agricultural 

employment in most regions of the developing world. Informal employment represents 82% of total 

non-agricultural employment.415  

Another concern of labour relations worth highlighting is the gender wage gap in the informal sector. 

Although the minimum wage is applied to all workers, there is no guarantee that all workers in both 

informal and formal workers are paid above the minimum wage.416 The monthly income for the 

informal workers has been the lowest income of all sectors excluding agricultural workers.417 

Unfortunately, the female workers often receive lower income than men in informal sectors.418 This 

means that Vietnamese women in the informal sector experience the lowest income of all. 

 

                                                   
enterprises. Some trade on the streets or in markets; sell cooked food from kiosks; transport people or goods by pedal power 
or motor bikes; repair clothes, shoes, or motor scooters; build dwellings or add extensions to them; scavenge for reusable 
waste; or provide a range of personal services like hairdressing, fortune-telling, shoe cleaning, street theatre, house cleaning, 
and the like. Others are employed in either formal or informal enterprises but have no access to social security and operate 
below the radar screen of employment and safety legislation. Although the largest part of GDP may be generated in the 
formal economy, most people in a large number of developing countries live in the informal one.); Rand, J., & Torm, N. (2012). 
The benefits of formalization: Evidence from Vietnamese manufacturing SMEs. World development, 40(5), 983-998. p. 983 
(Informality constitutes a growing feature of many developing countries, and notwithstanding its heterogeneity, the informal 
sector is generally associated with low profits and productivity, limited credit access, the absence of official employment 
contracts and limited or no social security for workers.) 

414 Recommendation concerning the transition from the informal to the formal economy, No. 204, 2015, ILO. Available at: 
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/ relconf/documents/meetingdocument/wcms_377774.pdf, 
accessed on 25 April 2017. 

415 Vanek, J.; Chen, M. Carre, F.; Heintz, J.; Hussmanns, R. 2014. Statistics on the informal economy: Definitions, regional 
estimates and challenges, WIEGO Working Paper No. 2, (Cambridge, MA, WIEGO). Available at: 
http://wiego.org/sites/wiego.org/files/publications/files/Vanek-Statistics-IEWIEGO- WP2.pdf, accessed on 12 September 
2015. 

416 Nguyen Viet, C. (2010). The impact of a minimum wage increase on employment, wages and expenditures of low-wage 
workers in Vietnam. 

417 Razafindrakoto, M., & Roubaud, F. (2010). How deep was the impact of the economic crisis in Vietnam? Overall, income 
in the informal sector is the lowest of all sectors except from agriculture. The monthly average income amounts to 3.7 million 
VND in Hanoi whereas the median income is 1.9 million VND in 2009. The corresponding figures are respectively 2.7 million 
VND and 2 million VND in HCMC. These figures reflect the disparities inside the informal sector, in particular between workers 
of different status. The average income fails to represent the real situation of the majority of informal sector workers. This 
was already the case in 2007 and the income distribution pattern did not change much during the period.) 

418 Loi, N. D., & Binh, N. Determinants to female labour income in the Vietnam’s informal sector. 

 

http://www.ilo.org/wcmsp5/groups/public/---ed_norm/
http://wiego.org/sites/wiego.org/files/publications/files/Vanek-Statistics-IEWIEGO-
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Regarding the segmentation theory,419 wages may differ among workers of equal potential. Regardless 

of the formal and informal sectors, Vietnamese women frequently earn less than their male 

counterparts.420 The difference in remuneration is smaller between men and women workers in the 

formal sectors, which accounts for around 25%.421 However, in the informal sector, remuneration 

deeply differs between sexes. Men workers can earn nearly 50% more than women workers, even if 

there are no significant differences in working hours, education level,422 or seniority.423 More 

importantly, women workers dominate the informal jobs in Vietnam. The female jobs are also more 

unstable than those held by men, and women less frequently have professional premises for their 

activity.424 Regarding the wage gap, the income of the formal workers is 50% higher than that of 

informal workers.425 

In developed economies, workers largely enjoy the features of the world of formal employment (e.g. 

firms are registered, work is remunerated with a wage or salary, workers have bank accounts, labour 

markets are tightly regulated, taxes are paid to authorities, pensions accrue over time, healthcare is 

provided, and social security protects workers).426 In contrast, only around a third of developing 

 

                                                   

419 Fields, G.S., 1975. Rural-urban migration, urban unemployment and underemployment, and job search activity in LDCs. 
Journal of development economics, 2, 165–187. Dickens,W. and Lang, K., 1985, A test of the dual labour market theory, 
American Economic Review, 75 (4), (p. 792–805). 

420 Jean-Pierre Cling, Mireille Razafindrakoto, François Roubaud, Assessing the potential impact of the global crisis on the 
labour market and the informal sector in Vietnam, DEPOCEN, No. 2010/05, (p.12). 

421 Ha, N. T. T., Ha, N. T., & Huong, P. T. M. (2016). Closing the Gender Gap in the Field of Economics in Vietnam. Business and 
Economics Journal, 1-5.; available at  http://www.thanhniennews.com/business/menwomen-wage-gap-widens-in-vietnam-
3283.html (Women are paid, on average, only 75 % of men's wages in Vietnam, the International Labour Organization 
reported). 

422 Cling, J. P., Nguyen, T. T. H., Nguyen, H. C., Phan, T. N. T., Razafindrakoto, M., & Roubaud, F. (2010). The informal sector in 
Vietnam: a focus on Hanoi and Ho Chi Minh City. Hanoi: The Gioi Editions. Cling, J. P., Razafindrakoto, M., & Roubaud, F. 
(2014). Segmentation and informality in Vietnam: A survey of the literature (No. DT/2014/14). (women might accept lower 
wages in the informal sector because it provides other non-pecuniary advantages, relatively more valuable to them; this 
result opens space for specific policies to align the functioning of labour market for women with that of men (reduction in 
entry barriers to formal jobs, improvement of access to physical capital, etc.). Rand, J., & Torm, N. (2012). The informal sector 
wage gap among Vietnamese micro-firms. Journal of the Asia Pacific Economy, 17(4), 560-577. (In the case of Vietnam men 
have been shown to earn about 50 pct. more than women in the informal sector). 

423 Cling, J. P., Razafindrakoto, M., & Roubaud, F. (2011). The informal economy in Viet Nam. Hanoi: International Labour 
Organisation; Loi, N. D., & Binh, N. Determinants to female labour income in the Vietnam’s informal sector. 

424 Cling, J. P., Razafindrakoto, M., & Roubaud, F. (2011). The informal economy in Viet Nam. Hanoi: International Labour 
Organisation. 

425 Loi, N. D., & Binh, N. Determinants to female labour income in the Vietnam’s informal sector. 

426 Hart, K. (2006). Bureaucratic form and the informal economy. Linking the formal and informal economy: Concepts and 
policies, 21-35. (p.21); Kapsos, S; Torres, R; Bonnet, F; Horne, R. “World Employment Social Outlook: Changing Nature of Jobs” 
(2015). Published by: International Labour Organization. (p.29) 

 

http://www.thanhniennews.com/business/menwomen-wage-gap-widens-in-vietnam-3283.html
http://www.thanhniennews.com/business/menwomen-wage-gap-widens-in-vietnam-3283.html


 

 99 

economies have similar arrangements like mentioned above. The rest live in the thorny world of 

informal work (e.g. enterprises are unregistered, workers do not have a labour contract, few 

employees have bank accounts, labour laws and taxes are evaded, and social security provisions are 

very basic or non-existent).  

Clearly, a key challenge for Vietnam are the high levels of informal employment. Also, this is a problem 

particularly for women workers. Currently, remuneration is very low for both formal and informal 

workers. Importantly, most women workers are not entitled to formal social security (e.g. employment 

security, maternity regime) or have a formal safety net run by government programmes (e.g. social 

cash transfer). Although the informal economy does exist, and the presence of the informal sector and 

informal employees is inevitable, the Vietnamese Government has not yet issued any provisions 

regulating this situation.427 In other words, the workers in the informal sector are not covered by any 

current relevant legislation.  

One major reason for this situation is the low ability to create new jobs during the economic transition. 

Another reason is that a large number of workers has been employed in the informal sector which are 

hardly regulated. In this regard, the legal regulations on wage and equal pay need to receive more 

attention in the light of protecting workers during the transition period. 

Given these arguments, the Vietnamese Government should pay attention to adopting suitable 

measures and regulations to address these problems. Relevant regulation should be adopted under 

labour law, obligating enterprises as well as the informal sector to pay workers above the minimum 

wage. Thus, protective regulations concerning pay and equal pay will provide a guarantee for women 

workers in the informal sector when they lose employment in the formal sectors or cannot find a job. 

The evidence suggests there is a strong demand to adopt new legal provisions and control the informal 

sector in Vietnam. 

 

                                                   

427 Cling, J. P., Lagrée, S., Razafindrakoto, M., & Roubaud, F. (2014). The informal economy in developing countries (Vol. 112). 
Routledge. (p 309: in the euphoria which accompanied the exceptional success of the policy of the opening up and the 
implementation of a market economy (Doi Moi) in 1986, the Vietnamese authorities acted as if the informal economy did not 
exist, or was about to rapidly disappear. Inspired by a simplified and “developmentalist” conception of structural change, 
they consider that economic transition would entail a huge movement of the workforce from the agricultural sector towards 
the sector of big enterprises. In these conditions, there was no need to implement specific support policies fir the informal 
sector, which remains to this day a veritable no man’s land for country’s authotities); Loi, N. D., & Binh, N. Determinants to 
female labour income in the Vietnam’s informal sector. (Female labour in the informal sector proved that their employment 
in this sector has a vital role in poverty reduction and creates sustainable employment. However, this sector receives very 
little attention from local authorities as well as the central government.). Moock, P. R., Patrinos, H. A., & Venkataraman, M. 
(2003). Education and earnings in a transition economy: the case of Vietnam. Economics of Education Review, 22(5), 503-510. 
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Minimum wage  

Although minimum wage has been regulated in labour law and encompasses a range of positive 

aspects, it has been revealed that this regime has limitations in both legal regulation and practice, such 

as, (i) the very low and backward minimum wage, (ii) the differences in minimum wage nationwide, 

and (iii) the gender gap in minimum wage. 

A low minimum wage  

The minimum wage in Vietnam remains fairly low and cannot meet the workers’ basic needs, as 

illustrated below. During the period 1994-2009, the nominal minimum wage increased from 120,000 

VND (EUR 4.8) to 650,000 VND (EUR 26). However, the real minimum wage (in terms of prices) 

increased by only 118%. According to a 2015 survey, the standard wage at the time only covered 

roughly 70% of workers’ basic needs. It was estimated that to meet the living standard in the country 

it was necessary to raise the minimum wage from 30% to 33%.428 Since 2017, the minimum wage has 

been adjusted. However, it is still limited compared to the living standard in Vietnam.429 It is clear that 

raising the minimum wage in recent years has contributed significantly to the inflation. For example, 

prices of many consumer goods have been increasing, sometimes even in anticipation of wage 

increases. For example, in late April 2010 and after the decree issued on March 25th revising the 

minimum wage for state-owned enterprises to 730,000 (an increase of 12.3%), prices rose by 5.0%. 

 

                                                   

428 Tu Phuong Nguyen, “Vietnam’s latest minimum wage rise business as usual”, posted on the East Asia Forum on 17 October 
2015, http://www.eastasiaforum.org/2015/10/17/vietnams-latest-minimum-wage-rise-business-as-usual/; “Min wage fails 
to cover min living cost in Vietnam: survey”, Tuoi Tre News, 2014, accessed on 13/12/2016 
http://tuoitrenews.vn/society/21464/min-wage-fails-to-cover-min-living-cost-in-vietnam-survey; Worker Rights 
Consortium. (2013). Made in Vietnam: Labour rights violations in Vietnam’s export manufacturing sector. May. http://www. 
usfashionindustry. com/pdf_files/WRC-Report-Vietnam. pdf. (Following the survey by the FLA-sponsored Fair Wage Network 
were undergone in 15 Garment factories in Vietnam in 2010-2011 founded that 75 % of these factories paid only the legal 
minimum wage and 25 % paid less than the minimum wage. Even the MOLISA’s wage experts have acknowledged that the 
legal minimum wage fails to provide for workers’ basic needs.); See more Workers struggle to live on salaries. 
http://english.vietnamnet.vn/fms/society/52482/workers-struggle-to-live-on-salaries.html (according to a salary survey by 
the Institute of Workers and Trade Unions under the Vietnam General Confederation of Labour in 2012 that taken part in two 
thousand employees of 60 companies in 12 cities and provinces, including Ha Noi, Ho Chi Minh City, and central of Quang Nam 
province. This survey showed that on actually average monthly income of an employee was VND 2.86 million (USD136), while 
a typical family of three people will need to spend at least VND 4.6 million (USD 220) per month which covered their basis food 
expenses. In the leather and footwear industry, over 52 % of workers said that they are unsatisfied with their incomes at nearly 
VND 2.6 million (USD 124) on average per month. The average wages for employee rage from VND 2.5 million (USD119) to 
over VND 3.3 million (USD 157) per month, depending on their regions and work fields.). 

429Available at http://dantri.com.vn/chinh-tri/luong-tang-75-van-chua-dam-bao-nhu-cau-song-toi-thieu-
20170523121202473.htm, accessed on 23 May 2017. 
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Prices of certain everyday vegetables increased by 50% to 100%.430 In the presence of several economic 

imbalances, including large trade deficits and current account and budget deficits, a more sustained 

approach towards the minimum wage is desirable sooner rather than later. Otherwise, wage inequality 

is likely to increase in Vietnam.431 

According to the 2010 Global Wage Report issued by the ILO, the wage adjustments have not kept up 

with the speed of inflation and real wage growth since 2007.432 As a result, Vietnam is likely to face 

higher unemployment and increasing wage inequality.433 In domestic private sectors employees 

unlawfully still receive less than the minimum wage.434 This means that although the minimum wage 

applies to all workers, it is highly unlikely that all workers are paid according to the minimum wage 

provision, especially women workers in the informal sector. 

In practice, SOEs apply the monthly minimum wage policies. A monthly minimum wage is paid to an 

employee who performs the simplest work under normal working conditions, and must ensure the 

minimum living needs of the employee and his/her family..435 However, working time under the labour 

law is calculated by the hour.436 Therefore, there is a problem of irrationality between the wage paid 

and the working hours performed.437 As a result, the enterprises can take advantage of these 

regulations, and employees receive an unfair income in comparison to their performance. In other 

 

                                                   

430 Vietnam Business News, 4 May 2010. 

431 Sakellariou, C., & Fang, Z. (2014). The Vietnam reforms, change in wage inequality and the role of the minimum wage. 

Economics of Transition, 22(2), 313-340. Vietnam Business News (2010). ‘Prices keep pace with minimum wage rise’, 4 May 

2010. 

432 Global Wage Report, ILO (2010); Vietnam Business News (2010). ‘Prices keep pace with minimum wage rise’, 4 May 2010. 
Available at http://news.vietnamnews.vn/economy/199199/prices-keep-pace-with-minimum-wage-rise.html, accessed on 8 
December 2016; Sakellariou, C., & Fang, Z. (2014). The Vietnam reforms, change in wage inequality and the role of the 
minimum wage. Economics of Transition, 22(2), 313-340. (In the case of Vietnam, minimum-wage revisions have in recent 
years been contributing significantly to rising inflation. Prices of many consumer goods have been increasing, sometimes even 
in anticipation of wage increases. For example, in late April 2010 and after the decree issued on March 25th revising the 
minimum wage for state-owned enterprises to 730,000 (an increase of 12.3 %), prices rose by 5% and in the case of some 
vegetables, prices increased by 50-100%).  

433 Sakellariou, C., & Fang, Z. (2014). The Vietnam reforms, change in wage inequality and the role of the minimum wage. 
Economics of Transition, 22(2), 313-340. 

434 Liu*, A. Y. (2004). Sectoral gender wage gap in Vietnam. Oxford Development Studies, 32(2), 225-239. 

435 Labour Code 2012, arts. 90(1), 95(2). 

436 Labour Code 2012, art. 104(1). 

437 Labour Code 2012, art. 104. 
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words, employment exploitation exists in Vietnam. It is expected that the low wage situation will be 

improved as a result of the proposals to increase the regional minimum wage which were submitted 

by MOLISA’s Vice Director. It was reported to “adjust the minimum wage more rapidly … so that … it 

will reach the level of the basic needs wage”.438 However, the legal term of real wage does not exist in 

the Labour Code of 2012.  

Table 2.6: Average wage per month by sex between 2013 and 2016 (thousand VND)439 

 

 

2013 2014 2015 2016 

Average wage per 

month 

 

4 120 

 

4 473 

 

4 716 

 

5 066 

Male 4 287 4 645 4 925 5 304 

Female  3 884 4 235 4 430 4 739 

Difference (%)  9 9 10 11 

 

Obviously, workers in the private sectors receive a higher minimum wage than the employees in public 

sector, i.e. up to 61%, as illustrated in Table 2.6. Although the Government sets out an official minimum 

wage, it has only a marginal effect on the gender wage gap for most wage earners because it is far 

from binding. The minimum wage accounts for only one-fourth of Vietnam’s average wage in the 

domestic sector.440  

In practice, despite raising the minimum wage, workers have not had the advantages as expected. In 

contrast, it seems to be a disadvantage to them. In many enterprises, employees receive a wage every 

 

                                                   

438 The fifth conference of the Party Central Committee concerning “the issues for wages, social insurance, social assistance 
and the reform toward 2020s”. Party Central Committee Conclusion 23-KL/TW, 29 May 2012. 

439 The 2016 Statistical Yearbook of Vietnam. Available at: 
https://www.gso.gov.vn/default.aspx?tabid=512&idmid=5&ItemID=18531, accessed on 10 July 2018. 

440 Liu, Amy Y.C. Gender wage gap in Vietnam: 1993 to 1998. Journal of Comparative Economics 32 (2004) 586–596. 
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month which is higher than the minimum wage, e.g. in seafood processing enterprises.441 Meanwhile, 

employers have to contribute more to the social security fund than the previous years. The increase in 

the minimum wage means that businesses have to pay additional costs (i.e. social insurance, health 

insurance, unemployment insurance, union fee) of up to 34.5% in the total wage of their employees.442 

According to the Law on Social Security of 2014 and Decision No. 959, the worker pays 10.5% 

contributions in the total wage per month, of which 8% for an old-age pension benefit and death 

grants,443 1.5% for healthcare security, and 1% for unemployment insurance. Meanwhile, the employer 

has to contribute up to 24%, of which 14% for a pension allowance and death benefit, 1% for 

occupational accidents and occupational diseases, 3% for maternity,444 1% for unemployment 

insurance, 3% for health insurance,445 and 2% trade union fee. Thus, workers have to spend up to 10.5% 

social security contributions. For example, one unskilled worker working in the second region has an 

income of 6 million VND per month (EUR 240). Under the level of the minimum wage of 2015, after 

contributing 34.5% to social insurance, the employee can receive 5,003,812 VND (EUR 200). However, 

under the minimum wage regulation of 2016, the employee only receives 4,880,285 VND (EUR 195). 

This calculation shows that if the minimum wage increases to 12.4% in the year 2016, the income of 

employee will be 123,527 VND (EUR 5) lower per month. This reveals the limitations of the wage 

system in Vietnam, Consequently, enterprises in Vietnam, both domestic and foreign, breach the law 

so that their business can survive rather than follow the law.  

Although wages and minimum wages are quite low, evidence has shown that many enterprises do not 

pay their workers their wages for several months and that others pay a lower wage, even lower than 

the regulated minimum wage. For example, the DaiCatTuong Garment Company in Quang Ngai had 

not paid a wage to hundred workers in three months. Furthermore, around 3000 workers at Yamaha 

Motor Vietnam in Soc Son-Ha Noi struck due to the low wage policy.446 Another company, Huu Nghi 

 

                                                   

441 Vietnam Economy newspaper, Increasing the minimum wage in Vietnam. Available at http://vneconomy.vn/thoi-su/tang-
luong-toi-thieu-nguoi-lao-dong-se-chiu-thiet-20151016030335275.htm, accessed on 25 April 2017. 

442 Under the Law on Social Security of 2014, the contribution to the social security fund is 10.5% and 24% for employee and 
employer, respectively.  

443 Resolution 959/QD- LDTBXH 9 September 2015 regarding management in Social insurance contribution, art. 5(1).   

444 Resolution 959/QD- LDTBXH 9 September 2015 regarding management in Social insurance contribution, art. 5(2).  

445 Resolution 959/QD- LDTBXH 9 September 2015 regarding management in Social insurance contribution, art. 8. 

446 https://thanhnien.vn/thoi-su/gan-3000-cong-nhan-nghi-viec-tap-the-doi-tang-luong-432751.html 
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Garment Company in Da Nang, did not pay its workers their salary and other bonuses and allowances. 

This violation concerning pay caused a strike of 500 workers which lasted for many days.447 

Obviously, the determination of minimum wages should involve the interplay of market forces and 

collective bargaining power at certain levels in the economy. In parallel, civil society is required to 

monitor (even informally) the implementation of wage provision in practice. Without such monitoring, 

efforts to improve the legislation will be ineffective.448 It is well known that the imbalance of pay and 

the low wage policy have dominated the labour market. So, it is important for the Government to 

examine its minimum wage regulations and their enforcement. These actions will formulate the 

foundation to protect the workers from exploitation in the labour market and to establish the living 

wage for the Vietnamese workers. 

The minimum wage also affects the gender pay gap in two ways. On the one hand, the minimum wage 

can close the gender gap mainly by reducing the size of the discrimination component.449 On the other 

hand, if it is less effectively enforced or differs across sectors, the gender wage gap and the 

discrimination may be overstated in one sector relative to the other.450 Therefore, the average wages 

of lower paid groups (females) will be raised relative to higher paid groups (males).451  

Therefore, the minimum wage in Vietnam is set up by the Government, which has played a crucial role 

in the renovation in Vietnam in general and in labour relations in particular. However, the minimum 

wage in Vietnam has returned negative effects (e.g. the wage gap between the formal and informal 

employees, the imbalance between the minimum wage and the real wage, and the very low minimum 

wage level). In addition, as there is a lack of a legal framework for implementing regulations concerning 

minimum wage and equivalent labour sanctions, even while applying very low minimum wages, 

violations with regard to wage have existed in Vietnam. The above findings strongly indicate that under 

the current labour regulations, women workers are treated unequally with regard to pay. This situation 

has been a major cause of discrimination in labour relations, as illustrated with examples of the 

differences in pay and difficulties in accessing social security.  

 

                                                   

447Available at: https://thanhnien.vn/thoi-su/gan-500-cong-nhan-dinh-cong-vi-luong-khong-ro-rang-425208.html 

448 Brassard, C. (2004). Wage and labour regulation in Vietnam within the poverty reduction agenda. Policy and Society, 23(2), 
49-77. 

449 Shannon, M. (1996). Minimum wages and the gender wage gap. Applied Economics, 28(12), 1567-1576. 

450 Liu*, A. Y. (2004). Sectoral gender wage gap in Vietnam. Oxford Development Studies, 32(2), 225-239. 

451 Liu*, A. Y. (2004). Sectoral gender wage gap in Vietnam. Oxford Development Studies, 32(2), 225-239. 
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From the above it has become clear that the minimum wage regulations have been established and 

are protected by the current labour law. Notwithstanding that the minimum wage has achieved the 

goal of protecting workers in labour relations, there are a number of limitations in the minimum wage 

regulations in Vietnam. Therefore, it is highlighted that accurate legal regulations concerning the 

minimum wage are assumed to have a positive effect on the protection of workers in pay and women’s 

involvement in the labour market.  

2.2.1.4 Concluding remark  

It can be concluded that the wage gap and the low income of women workers are the two main issues 

in Vietnamese labour relations, which are in line with combating gender inequality in labour relations. 

It has been revealed that the wage policies of Doi Moi bear much of the responsibility. The series of 

wildcat strikes concerning minimum wages in enterprises,452 especially in factories with a greater share 

of female workers,453 strongly suggest that a better wage policy needs to be addressed.454 In this 

regard, the equal wage issue has become the most concerning. This is because these strikes mostly 

result from enterprises cutting down the usual bonuses as a way to sneak through the loophole of new 

regulations on the increase of the minimum wage, from violations of the minimum wage,455 from not 

paying the New Year bonus, from differences between the real wage and the wage under the labour 

contract,456 and from the lack of transparency in wage as well as wage policies.457 Moreover, the wage 

 

                                                   

452 Clarke, S., Lee, C. H., & Chi, D. Q. (2007). From rights to interests: The challenge of industrial relations in Vietnam. Journal 
of Industrial Relations, 49(4), 545-568. Clarke, S. (2006). The changing character of strikes in Vietnam. Post-Communist 
Economies, 18(3), 345-361. Anner, M., & Liu, X. (2016). Harmonious Unions and Rebellious Workers: A study of wildcat strikes 
in Vietnam. ILR Review, 69(1), 3-28.  

453 Anner, M., & Liu, X. (2016). Harmonious Unions and Rebellious Workers: A study of wildcat strikes in Vietnam. ILR Review, 
69(1), 3-28. 

454 Ngoc Tran, A. (2007). Alternatives to the “race to the bottom” in Vietnam: Minimum wage strikes and their aftermath. 
Labor Studies Journal, 32(4), 430-451. 

455 Lê Tuyết, “Vụ 3.000 công nhân Nissey Việt Nam đình công: Giám đốc Cty tuyên bố tăng lương không sai với luật!”, Báo Lao 
Động, 17/ 2/2016 [Trans: Le Tuyet, “3000 Vietnam Nissey workers strike: the CEO announced that wage raise policy is not 
contrary to the law”, Lao Dong News, 17 Feb 2016], Available at  http://laodong.com.vn/chung-toi-co-mat/vu-3000-cong-
nhan-nissey-viet-nam-dinh-cong-giam-doc-cty-tuyen-bo-tang-luong-khong-sai-voi-luat-518314.bld, accessed on 14 
December 2016. 

456Available at  http://laodong.com.vn/chung-toi-len-tieng/gadys-viet-nam-lien-tuc-bao-lo-khong-thuong-tet-cong-nhan-
am-uc-dinh-cong-517555.bld, accessed on 14 December 2016. 

457Available at  http://laodong.com.vn/cong-doan/map-mo-thuong-tet-hon-240-cong-nhan-dinh-cong-517752.bld, accessed 
on 14 December 2016. 
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policies in Vietnam are not close to a real living standard,458 leading to the large numbers of informal 

workers, of which the majority are women with a low income, who are adversely affected. The gender 

wage gap, where women workers are lagging behind in comparison with their counterparts, is 

becoming more and more heterogeneous in the Vietnamese labour market. 

Furthermore, the pay gap between workers in the informal and formal economies could be reduced 

by law, policies and practices which facilitate transitions from the informal to the formal economy. The 

ILO is currently undertaking a standard-setting process with a view to creating a recommendation on 

the facilitating transition from the informal to the formal economy. This will thus provide policy 

guidance in this domain.  

As far as the minimum wage is concerned, the minimum wage gap between four Vietnamese regions 

together with such low incomes remains unsolved in both legal theory and practice. As a consequence, 

many enterprises in Vietnam can break labour regulations paying below the minimum wage and refuse 

to pay social insurance contributions for their workers.  

Labour market institutions and wage policies will only be effective in reducing inequality if the most 

disadvantaged groups which are subjected to discrimination (i.e. informal women workers, vulnerable 

women workers) are covered by social protection policies. This requires that the labour market 

institutions and wage policies do not themselves directly or indirectly discriminate against vulnerable 

groups of workers. Extending minimum wages and collective agreements to low-paid workers will not 

eliminate all forms of discrimination. But given the over-representation of women, migrants and other 

vulnerable groups in low-paying jobs, minimum wage setting and collective bargaining coverage can 

make a significant contribution to social justice and more inclusive growth. 

Notwithstanding that gender equality in pay is regulated in labour law, these provisions do not match 

the current situation. Vietnamese women are treated less equally compared to their male 

counterparts. The major reasons appear to root from the inaccuracy of the legal system as well as 

cultural tradition. Moreover, there has been a lack of full cooperation between the lawmakers and the 

policy-makers in adopting effective regulation. Besides, the representative organisations of the women 
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workers at the grassroots level have neither promoted women workers’ rights nor played their roles 

in protecting their rights. 

The above observations allow to conclude that the equal pay provisions and the gender wage gap are 

two shortcomings in the Vietnamese legal system. It has become clear that the principle of equal pay 

for equal work of equal value is regulated in labour law. More importantly, in practice these regulations 

have not been noticed. Although the gender wage gap has been persistent since the beginning of the 

economic reforms,459 the gap between men and women workers in pay is widening more and more, 

especially in the informal sector. Hence, the minimum wage system is in need of reform in order to 

protect the real wage for workers. The above discussions also reveal that Vietnamese female workers 

have experienced more difficulty than men in obtaining jobs as well as income. Thus, gender inequality 

in employment and pay in Vietnam needs to be remedied through both policy and legalisation in 

practice.  

Inequality in pay has adversely affected the women workers’ entitlement to social insurance regimes. 

Moreover, these obstacles are highly likely to prevent Vietnamese women workers from performing 

their roles in combining work and family life. The next section is an attempt to draw attention to the 

protective legal measures and the practical situation concerning pregnancy and maternity in Vietnam 

in relation to the achievement of gender equality in employment and the protection of women workers 

in the workplace.  

2.2.2 Protection of pregnancy and maternity in Vietnam 

Introduction 

Maternity protection is essential to minimise the difficulties and disadvantages that working women 

face because of giving birth, and to protect the health of mothers and their babies.460 In this regard, 

the objective of this section is to describe the Vietnamese maternity protection law. This study will pay 

 

                                                   

459 Rama, M. (2002). The gender implications of public sector downsizing: the reform program of Vietnam. The World Bank 
Research Observer, 17(2), 167-189. Rama, M. (2003). Globalization and workers in developing countries. World Bank policy 
research working paper, (2958). (earning gap between men and women that cannot be explained by their differences in 
educational attainment or work experience. In Vietnam, at the Beginning of the reform process, this gap was close to 39% in 
the private sector and 29% in state-owned enterprises. Five years later, in 1997-98, it had shrunk to 26% and 1 % respectively).  

460 Stumbitz, B., Lewis, S., Kyei, A. A., & Lyon, F. (2018). Maternity protection in formal and informal economy workplaces: 
The case of Ghana. World Development, 110, 373-384. Maternity Protection Convention C183, 2000. 
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C183. 
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attention to the range of protective measures under the maternity protection law and to their scope. 

More specifically, it will assess the value of the protective regulations applied to women workers and 

women in maternity in practice. Based on these findings, some recommendations for a comprehensive 

law on maternity protection in Vietnam will be proposed.  

Pregnancy and maternity protection has been a major concern of Vietnamese law since 1946, when 

the first Constitution was adopted. The principles of gender equality and protection of women workers 

have been enriched in labour law and other legislative documents. The law on maternity protection 

was established to protect the health of the pregnant, working mother and her baby. However, as 

discussed in section 2.1, because of the current scene of economy and society, maternity protection 

provisions have been limited in both the legislative documents and the practical implementation.  

The constitutional principles of the equal right of men and women and women’s rights are noted in 

the progress of national legislation. The Government promulgates policies to guarantee and ensure 

gender equality and equal opportunity, as well as creates the necessary conditions for women’s 

position in society.461 Moreover, the Constitution of 2013 states that all citizens are guaranteed social 

security rights.462 All citizens have the same rights to be entitled to health care services and receive 

medical attention regardless of status.463 Pursuant to the constitutional principles concerning gender 

equality in employment,464 the Law on Gender Equality of 2006 intends to meet the principle of gender 

equality in employment, by concretising the spirits of the Constitution (i) to protect and support 

mother workers during pregnancy, (ii) and during the delivery and care of their children, (iii) to create 

better conditions for men and women, and (iv) to enable women to combine their careers with 

childbearing. Obviously, the above provisions on gender equality have constructed and aimed at the 

protection and support of women, women workers during pregnancy, giving birth and upbringing a 

child;465 and at facilitating the responsibilities of men and women in sharing housework.466 These 

favourable regulations for women workers do not consider gender discrimination. In addition, based 
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on constitutional provisions, the Labour Code of 2012 issues a range of gender equality instruments 

derived from those provisions (i.e. working conditions, social security).467 More importantly, the law 

on the protection of women and women in maternity situations is provided by Chapter 10 of the 

Labour Code of 2012. Pursuant to labour regulations, male and female workers are entitled to receive 

benefits according to social insurance conditions in general and maternity regulations in particular. 

Moreover, the main attention on maternity protection of women workers is found in the Law on Social 

Insurance. On that basis, maternity protection laws in Vietnam have been constructed and 

implemented with a focus on maternity leave, maternity allowance, health and safety at work, job 

security and childcare services.  

The harmonisation of domestic law and international standard regulation on maternity protection has 

been implemented. Although Vietnam has not yet ratified any ILO conventions on maternity (i.e. the 

Maternity Convention of 1919 and Convention No. 103 of 1952 and Convention No. 183 of 2000; 

Convention No. 156 of 1981 on Workers with Family Responsibilities), the maternity protection 

regulations in Vietnam almost meet the requirements of these international documents468 (i.e. the 

Labour Law, Social Insurance Law, Gender Equality Law, and other guiding documents). 

In this regard, the enforcement of maternity regulations will be examined. The main purpose of this 

part will be to set the themes in such a way that a legislative framework is proposed that is both 

supportive of maternity protection and ensures gender equality in employment for working women in 

Vietnam. 

It is worth stressing that most protective regulations were introduced soon after the reforms. 

However, the protective regulations do not apply to all workers due to the specific interference of the 

insurance regulations. This section will therefore deal with the various types of maternity regimes and 

other protective measures intended to protect female workers (i.e. maternity leave and allowances, 

health and safety at work, as well as childcare) and the extent to which the limitations of these 

regulations are in line with the protection of women workers and the development of the labour 

market in Vietnam.  

 

                                                   

467 Labour Code 2012, Chapter 10.  

468 Maternity Protection for Female Workers: Laws and Practices in Asean 

http://www.asean.org/storage/images/2015/August/ASEAN-Labour-Ministerial-Meeting-

document/maternity%2012_3_2014.pdf. 



 

110 

In this regard, in the next sections three major themes will be presented. First, a brief overview will be 

given of the ILO maternity protection Convention No. 183. Second, the study moves to explore the 

Vietnamese legislative context in the area of protective measures for pregnant women workers, 

accompanied by a number of comments on the problems and limitations of the current maternity 

regulations. Moreover, the law on maternity protection will be observed in relation to labour law, 

social insurance law and other documents. As a third theme, in light of the findings, a brief concluding 

remark and the recommendations of this study will be brought together. 

2.2.2.1 The international legal framework concerning maternity protection  

Maternity protection is a fundamental labour right enshrined in key universal human rights treaties. 

The call for maternity protection, for the protection of motherhood and childhood, and for special 

measures to guarantee maternity protection has been addressed in international treaties (i.e. the 

Universal Declaration of Human Rights (UDHR) of 1948, the International Covenant on Economic, Social 

and Cultural Rights of 1966, the Convention on the Elimination of all Forms of Discrimination Against 

Women (CEDAW) of 1979). 

Maternity protection has been a major concern for the ILO since the founding of the Maternity 

Convention of 1919 and the two subsequent Maternity Conventions No. 103 and No. 183 (of 1952 and 

2000, respectively). By far, 66 ILO Member States have ratified at least one of three maternity 

protection conventions.  

Maternity Convention No. 3, adopted on 28 November 1919, was possibly a pioneering work in the 

area of maternity protection. The Maternity Protection Convention was revised on 28 June 1952 by 

Convention No. 103, which was further enhanced by Convention No. 183 on 15 June 2000 and by 

Recommendation No. 191. Since its inception in 1919, the ILO has set up international labour standards 

focusing on the protection of women at work. This instrument on maternity protection includes six 

elements: (i) maternity leave, (ii) cash benefits to ensure the mother can support herself and her child 

during leave, (iii) medical care, (iv) protection of the health of pregnant and breastfeeding women and 

their children from workplace risks, (v) protection from dismissal and discrimination; and (vi) 

breastfeeding on return to work.    

This Convention applies to all employed women, including those in atypical forms of dependent work.  

The time for maternity leave was increased from 12 weeks to 14 weeks. The cash allowance shall be 

provided in accordance with national laws and regulations, or in any other manner consistent with 

national practice, to women who are absent from work on leave. In terms of employment protection, 

it shall be unlawful for an employer to terminate the employment of a woman during her pregnancy 
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or absence on leave referred to in Articles 4 or 5 or during a period following her return to work to be 

prescribed by national laws or regulations, except on grounds unrelated to the pregnancy or birth of 

the child and its consequences or nursing. The burden of proof to show that the reasons for dismissal 

are unrelated to the pregnancy or childbirth and its consequences or nursing shall rest on the 

employer. A woman is guaranteed the right to return to the same position or an equivalent position 

paid at the same rate at the end of her maternity leave. The right of women workers who are 

breastfeeding to one or more daily breaks or daily reduction of hours of work to breastfeed her child.  

Workers with Family Responsibilities Convention No. 156 of 1981 applies to all women and men 

workers with responsibilities for their dependent children or other members of their immediate family 

where such responsibilities restrict their entering, participating in or advancing in economic activity. 

This Convention requires each Member State to make it an objective of national policy to enable 

workers with such responsibilities to engage in employment without being subject to discrimination. 

2.2.2.2 The scope of maternity protection  

The Labour Code of 2012 has established the basis of regulations for workers who are entitled to 

maternity benefits, including labour contract and social insurance regulations. Firstly, the labour 

contract is a new point in the labour law of the market economy in Vietnam. The provisions related to 

the labour contract are aimed at protecting the labour relations and the parties’ benefits. Based on 

labour law regulations, labour relations can be understood as the social relations which arise in respect 

of hiring, using labour, paying remuneration and other benefits between employer and worker.469 

These special factors between the parties of a labour contract are developed through dialogue, 

negotiation and agreement. The principles of the labour contract are a voluntary commitment, good 

faith, equality, cooperation, and mutual respect for each other’s lawful rights and interests.470  

Because the fundamental principle of labour relations is the labour contract, these contractual 

regulations were officially included in the first Labour Code of 1994 and were enhanced in the 2012 

Labour Code. The labour contract (or employment contract) is defined in Article 15 of the 2012 Labour 

Code, as follows:  
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“Labour contract is an agreement between employee and employer on the remunerated work, 

working conditions, rights and obligations of each party in the labour relations.471  

Obviously, the definition of a labour contract comprises two major conditional provisions: the subjects 

of the labour contract and the contents of the agreement. The subjects or parties to the labour contract 

are the employer and the worker. However, employers and workers need to meet the demands under 

Article 3 of the Labour Code, providing in particular: 

“An employer shall mean an enterprise, an agency, an organization, a cooperative, a household, 

or an individual who hires or employs a worker or workers on the basis of an employment 

contract. In the case of an individual, that individual must have full capacity of civil acts”472 

“A worker shall mean a person who is at least 15 years of age, has the ability to work, works 

under an employment contract, is paid and is managed and controlled by the employer”473 

Clearly, to become the subjects of the labour contract, two parties have to follow the terms and 

conditions which have been regulated. These conditions are considered as the legal basis of other 

labour relations (i.e. labour relation in pay, vocational education, and social insurance). 

Secondly, social insurance is another major factor in labour relations. The rights and duties of the 

parties in the entitlement to social insurance are regulated. Article 186 of the Labour Code sets out 

that the employer and the employee are both subjects of social insurance relations, as follows: 

“Employers and employees shall participate in compulsory social insurance, compulsory health 

insurance and unemployment insurance schemes, and enjoy the benefits in accordance with 

provisions of the law on social insurance and health insurance. The employer and the employee 

are encouraged to implement other supplementary social insurance schemes for employees.”474 

It can be deduced that this relation absolutely requires two main conditions: one is the contribution of 

employer and employees, and another is the type of social insurance, i.e. compulsory social insurance. 

On that basis, the Law on Social Insurance is concretised and applied in reality. The scope of maternity 
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protection are workers who are Vietnamese citizens and must be entitled to compulsory social 

insurance. There are six categories:  

1. Persons working under indefinite or definite term labour contracts, seasonal 

labour contracts or contracts for given jobs with a term of between full three 

months and under twelve months, including also labour contracts signed 

between employers and representatives of persons aged under fifteen years 

in accordance with the labour law;  

2. Persons working under labour contracts with a term of between full one 

month and under three months;  

3. Cadres, civil servants and public employees;  

4. Defence workers, public security workers and persons doing other jobs in 

cypher organisations; and 

5. Officers and professional army men of the people’s army; officers and 

professional non-commissioned officers and officers and technical non-

commissioned officers of the people’s public security; and persons engaged 

in cypher work and enjoying salaries like army men; and  

6. Salaried managers of enterprises and cooperatives.475 

In addition to the requirements of this article, the workers need to meet the conditions to be entitled 

to the maternity regime which is regulated in Article 31 of the Law on Social Insurance; they must be: 

(i) pregnant female workers; (ii) female workers giving birth; (iii) female workers as surrogate mothers 

and intended mothers; (iv) workers adopting children under six months; (v) female employees having 

intrauterine devices or employees taking sterilization measures; and (vi) male workers paying social 

insurance premiums whose wives give birth to children.476  

Moreover, according to the Law on Social Insurance, in order to be entitled to the maternity regime, 

the Vietnamese workers must have contributed to the social insurance premium fund for at least three 

months within twelve months before childbirth or child adoption. These conditions apply to three 
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categories: (i) female employees giving birth; (ii) female employees as surrogate mothers and intended 

mothers; and (iii) employees adopting children under six months.477 Pregnant workers are entitled to 

the childcare regime as prescribed by a competent health establishment if they have contributed social 

insurance premiums for at least twelve months and three months within twelve months before 

childbirth.478 These regulations do not merely focus on protecting women workers, but also pay 

attention to establishing a safety net for women workers in Vietnam.  

Additionally, according to the social insurance law, to become the subject of maternity policy, the 

workers have to be entitled to the compulsory social insurance regime.479 In other words, the maternity 

regime is solely covered by compulsory social insurance, as stipulated in Article 4 of the law on social 

security: 

“Social insurance regimes 

1. Compulsory social insurance covers the following regimes: 

a/ Sickness; 

b/ Maternity; 

c/ labour accident and occupational disease; 

d/ Retirement; 

dd/ Survivor allowance. 

2. Voluntary social insurance covers the following regimes: 

a/ Retirement; 

b/ Survivor allowance. 

3. The supplementary retirement scheme shall be stipulated by the Government.”480  

Thus, those social insurances typically coupled with the labour contract form the basic conditions of 

the scope of maternity insurance. In other words, to become a subject of maternity protection, 

workers need to meet at least two major conditions of labour law and social insurance law: to be 
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entitled to a labour contract and to have contributed to compulsory social insurance. It is clear that 

the maternity regime is one of five regimes of compulsory social insurance. In the following 

paragraphs, the main contents of the maternity regime will be explored, which focus on the protection 

of the health and safety of women, pregnant and breastfeeding workers in labour relations.  

2.2.2.3 The protection of the health and safety of pregnant workers 

The protection of the health and safety of pregnant and breastfeeding women workers and their 

children from risks at the workplace has been included in labour law and also in other documents in 

the legal system of Vietnam. Based on the principle of equality and non-discrimination in employment, 

the maternity protection regime for women workers focuses on the protection of the health and safety 

of working women at the workplace and the prohibition of gender discrimination in employment. In 

this regard, below the five major issues concerning the protection of the health and safety of pregnant 

and breastfeeding women and their children from risks at the workplace will be explored.  

Harmful working conditions and 77 occupational prohibitions for female workers  

In order to protect female workers’ health and safety, a number of legal measures have been taken in 

line with the principle of protecting women workers and gender equality in the workplace. The 

following paragraphs will explore the main contents of the legal measures regarding the protection of 

the health of pregnant and breastfeeding workers together with a list of occupations prohibited for 

women. This will be linked to the principle of gender equality in the labour market.   

In order to protect women workers concerning occupational safety and health, Vietnamese law 

prescribes a number of occupations which women workers, or pregnant and childbearing workers may 

not hold. The prohibiting regulations were issued in 1986 by Joint Circular No. 09/1986/TTLT-

LDTBXH&YT.481 This Circular contains a list of sixteen career groups including 105 jobs prohibited for 

women workers. This protective document aimed at protecting women workers and women in 

maternity from the dangerous aspects of certain works.  

In the recent Labour Code of 2012, to prevent and reduce occupational accidents and diseases for 

women workers and women in maternity, to have a high-quality workforce as well as to ensure the 

 

                                                   

481 Joint Circular 09/TT-LB between the Ministry of Labour and Health regulating the list of jobs prohibited for women workers 
of 29 August 1986. Available at http://moj.gov.vn/vbpq/lists/vn%20bn%20php%20lut/view_detail.aspx?itemid=2810, 
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protection of women’s rights, Article 160 defines the works in which female workers are prohibited to 

be employed: 

“1. Work that is harmful to childbearing and parenting functions, as specified in the 

list of works issued by the Ministry of Labour, Invalids and Social Affairs in 

coordination with the Ministry of Health.  

2. Work that requires regular immersion in water. 

3. Regular underground work in mines.”482  

On that basis, Circular No. 26/2013/TT-BLDTBXH is adopted, replacing Circular No. 09, and prescribes 

the categories of 77 jobs banned for women workers, consisting in two lists of prohibited jobs, for 

women workers and pregnant and childbearing workers (see further Annex 3).483  

The first list, which includes 35 forbidden jobs, is regulated in Annex A of Circular No. 26, and solely 

applies to women workers.484 These prohibited works (e.g. boiling and pouring molten metals, rolling 

hot metal, refining non-ferrous metal ores, removing rock on mountains) are considered to have a 

negative effect on the reproductive function and childbearing of women workers. Article 160(2,3) of 

the Labour Code mentions works that require regular immersion in water and underground work in 

mines. Specifically, three types of jobs are prohibited for women workers: (i) underwater concreting, 

divers, (ii) dredging underground sluices, and (iii) digging pits, digging well pits, and doing jobs in pits. 

Based on that regulation, a total of 38 jobs are prohibited for women workers. Thus, women workers 

are banned from doing various professions, including metal processing, seafaring, carrying goods of 

over 50 kg and work that requires regular contact with human corpses, diving, doing dredging or 

mining work. Other jobs on the list are oil well drilling, gas exploration, setting up, maintaining and 

repairing high-voltage power lines, and repairing or decorating the outside of tall buildings at the 

height of above 12 metres without any protection. 

The second list of 39 forbidden jobs concerns pregnant workers or workers nursing children under 12 

months. This list is laid down by Article 160 (1).485 Female workers who are pregnant or nursing children 
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promulgating-the-list-of-jobs-in-which-the-employment-of-female-workers-is prohibited.html, accessed on 14 January 2017. 

484 Circular 26/2013/TT-BLDTBXH, Annex A. 

485 Circular 26/2013/TT-BLDTBXH, Annex B. 

http://hethongphapluatvietnam.com/circular-no-26-2013-tt-bldtbxh-dated-october-18-2013-promulgating-the-list-of-jobs-in-which-the-employment-of-female-workers-is%20prohibited.html
http://hethongphapluatvietnam.com/circular-no-26-2013-tt-bldtbxh-dated-october-18-2013-promulgating-the-list-of-jobs-in-which-the-employment-of-female-workers-is%20prohibited.html
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under twelve months are banned from work that involve exposure to toxic chemicals, radioactive 

substances or work that requires heavy physical exertion such as operating large machinery, carrying 

over 20 kg, and other jobs like boiler operation, and work requiring workers to stay in dirty and stinky 

water for at least four hours a day or for over three days a week, or jobs that require them to work in 

an uncomfortable environment such as places that lack fresh air or have extreme temperatures or 

confined narrow spaces. Therefore, under Circular No. 26, some of the jobs prohibited for women are 

work (i) in places affected by the electromagnetic field in excess of prescribed standards and 

regulations, (ii) in direct contact with closed and uncovered radioactive sources, with pesticides, (iii) in 

driving construction machines, and (iv) in carrying or lifting weights over 20 kg.   

Taken together, women workers are prohibited from holding a total of 77 jobs which are assumed to 

cause danger to women’s health and safety. This regulation is applied to employers, who cannot hire 

women workers for these jobs. Circular No. 26 obligates the agencies, enterprises, organisations, 

cooperatives, households and individuals that employ female workers (below collectively referred to 

as employers), including administrative agencies, non-business units, armed forces, political 

organisations, socio-political organisations, socio-professional organisations and other social 

organisations, enterprises of all economic sectors, cooperatives, households, foreign agencies and 

organisations and international organisations based in the territory of the Socialist Republic of 

Vietnam, other individuals and organisations. The undertaking must check the jobs which female 

workers perform and must build a plan of job arrangement, retraining, and change into suitable jobs.486 

Under the labour law, employers have to respond to technical standards to protect women workers’ 

health and safety at the workplace. 

Furthermore, the Labour Code of 2012 adopted 19 articles concerning labour safety and hygiene, and 

occupational accidents and diseases. These regulations are considered to be the legal framework 

regarding the state policy and national technic on labour safety and hygiene in the workplace for both 

men and women workers. The obligations of the parties in the workplace are also documented;487 

however, these regulations merely stress the responsibilities of the parties rather than enhancing 

safety and hygiene in the workplace. For occupational accidents and diseases, the provisions focus on 
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remedial actions rather than attempting to prevent problems.488 It appears that the areas of labour 

safety and hygiene in the workplace are an empty shell in labour law.  

From a legal perspective, however, the above protective provisions concerning safety and health in 

the workplace for workers in general and for women workers in particular are problematic, as 

prohibited works clearly are counterproductive to women’s job opportunities.  

Maternity leave and allowance 

Women workers must be able to take childbearing leave of absence from their jobs, without 

penalization, if there is equality in the workforce.489 Therefore, the duration of maternity leave is 

established by the principles to protect the health and financial security of women workers. If the 

maternity leave is too short or too long, it will affect the mother’s work. In some cases, mothers might 

not feel ready to return to work; in other cases, mothers will sometimes be dropped out of the labour 

market.490  

In this regard, maternity leave regimes include regulations concerning the leave period for a prenatal 

check-up, the leave period upon miscarriage, abortion, stillbirth or pathological abortion, and the leave 

period for childbirth. Pregnant female employees are entitled to take leave for a prenatal check-up five 

times, one day for each check-up. Employees who live far from health establishments or have 

pathological signs or abnormal pregnancies are entitled to take a two-day leave for each prenatal 

check-up. The leave period must be counted in working days, excluding public holidays, New Year 

holidays and weekends.491 The regulations also include the further details of miscarriage, abortion, 

stillbirth or pathological abortion. When having a miscarriage, abortion, stillbirth or pathological 

abortion, a female employee may take maternity leave as prescribed by a competent health 

establishment. The maximum leave period is: 10 days for a pregnancy of under 5 weeks; 20 days for a 

pregnancy of between 5 weeks and under 13 weeks; 40 days for a pregnancy of between 13 weeks 
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and under 25 weeks; 50 days for a pregnancy of 25 weeks or more. The leave includes public holidays, 

New Year holidays and weekends.492 

The maternity leave regulation for childbirth is the main concern in labour law. The leave amounts to 

six months, including prenatal and postnatal leave. In the case of multiple births, the leave shall be 

extended by one month for each child, counting from the second child. The duration of prenatal leave 

should not be longer than two months.493 After childbirth, if a child under two months dies, the mother 

is entitled to a four-month leave from the date of childbirth; if a child aged two months or older dies, 

the mother is entitled to a two-month leave from the date of the child’s death, but the maternity leave 

period must not exceed the period of six months as mentioned above.494 The maternity leave period 

is inclusive of public holidays, New Year holidays and weekends.495 After the maternity leave, if the 

worker would like to take additional leave without pay, this must be done under the terms and 

conditions agreed upon with the employer.496  

The Vietnamese female employee might return to work before the maternity leave ends.497 Based on 

the employee’s needs and according to the agreement with the employer, the female employee may 

do so if she has already taken at least four months of prenatal and postnatal leave, and if she has a 

medical certificate which affirms that the early resumption of work does not adversely affect her. In 

this case, the female employee shall continue to receive the maternity allowance and the wage of the 

working days, which is paid by the employer in accordance with the social insurance law.498 The female 

employees whose health has not yet recovered within the first thirty working days after the maternity 

leave are entitled to leave for convalescence and health rehabilitation of between five and ten days. 

The period for this leave is inclusive of public holidays, New Year holidays and weekends, and lasts 

from the end of a year to the following year shall be counted for the previous year.499 Moreover, the 
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maternity leave period of fourteen working days or more in a month shall be regarded as a period of 

social insurance premium payment. During this period, the employees and employers are not required 

to pay social insurance premiums.500 

Maternity leave regulations for fathers were first introduced in the 2012 Labour Code and the 2014 

Law on Social Insurance. However, fathers need to be paying social insurance premiums. The maternity 

leave for fathers is five working days under this regulation. In the special situation, the father can get 

seven working days in case their wives undergo a surgical birth or give birth to children before thirty-

two weeks of pregnancy; ten working days in case their wives give birth to twins; or an additional three 

working days for each infant from the second; fourteen working days in case their wives give birth to 

twins or more infants and undergo a childbirth operation. The maternity leave period must be taken 

within the first thirty days after the childbirth.501  

Regarding maternity allowance, according to the ILO, Vietnam is one of 185 countries and territories 

providing a cash benefit accompanying the maternity leave. Under Conventions of the ILO, cash 

benefits can be provided in accordance with national law. Vietnam law regulates two forms of cash 

benefits: (i) a maternity leave allowance, and (ii) a lump-sum allowance.  

In this regard, pursuant to the Labour Code of 2012, during maternity leave, the female worker is 

entitled to maternity benefits as regulated in the law on social insurance.502 The maternity allowance 

is calculated as follows: (i) a monthly allowance must equal 100% of the average of salaries of six 

months preceding the leave on which social insurance premiums are based; (ii) the per-diem allowance 

must equal the monthly maternity allowance divided by 24 days; and (iii) the allowance level after 

childbirth or child adoption shall be calculated based on the monthly allowance.503 The allowance for 

maternity leave after childbirth is equivalent to a six-month salary which is well documented in Article 

39 of the Law on Social Insurance, providing in particular:  

“For employees entitled to the maternity regime, the allowance levels shall be calculated a 

monthly allowance must equal 100% of the average of salaries of 6 months preceding the leave 

on which social insurance premiums are based.”  
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Moreover, female employees giving birth or adopting a child under six months are entitled to a lump-

sum allowance equal to two times the basic salary for each child in the month of childbirth or child 

adoption. In case the mother gives birth to a child but only the father is covered by social insurance, 

the father is entitled to a lump-sum allowance equaling two times the basic salary for each child in the 

month of childbirth.  

Obviously, the maternity benefits are regulated in Vietnamese law under the principle of gender 

equality and protection of women workers. The period for maternity leave is calculated in accordance 

with a full-rate equivalent paid maternity leave which is supposed to benefit women economically and 

recover their health. However, the long maternity leave together with a low allowance is likely to 

discriminate against women in employment and income. This problematic issue will be discussed in 

section 2.2.2.4.  

Maternity leave means that a working woman’s job is interrupted to have and raise children. In order 

to protect women workers’ job security, certain provisions of labour law and social security law are 

designed to keep working women in the labour market. In the following paragraphs the current laws 

on job security and unfair dismissal in the maternity period will be linked with inclusive protection and 

gender equality of working women.  

Job security and the prohibition of dismissal  

This part intends to highlight some of the positive effects of the protective measures concerning job 

security for pregnant and breastfeeding workers and protection against discrimination and dismissal 

on the grounds of maternity, and aims to point out a few of the weakness of the regulations. The focus 

is on two major issues: the principle of gender equality in employment, with the specific regulations 

on job guarantee, and the protection against dismissal. The discussion will furthermore deal with the 

needs to improve these protective measures in Vietnam.  

Firstly, as far as the issue of employment security is concerned, the current labour law lays down the 

principle of job protection when the maternity leave comes to an end. Article 158 of the Labour Code 

states that a female worker is protected: 

“when she returns to work. In case the previous work is no longer available, the employer must 

arrange other work with a wage which is not lower than the previous one.”504  
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Secondly, the protective measures against unfair dismissal and the unilateral termination of the labour 

contract are regulated in the labour law. Based on the protective principle, Article 155 of the Labour 

Code stipulates: 

“The employer must not dismiss a female employee or unilaterally terminate the employment 

contract of a female employee due to the employee’s marriage, pregnancy, maternity leave, or 

her nursing a child under 12 months of age, except when the employer, who is an individual, dies, 

or is declared by the court as having lost the capacity of civil acts, as missing or dead, or the 

employer, who is not individual, ceases its business operation”.505 

To protect women workers in maternity from illegal dismissal, The Criminal Code of 2015 regulates a 

fine and a penalty shall be imposed on any person who is in violation, as follows: 

“Article 162. Forcing officials to resign or laying off workers against the law 

… 

2. This offence committed in any of the following cases shall carry a fine of from VND 100,000,000 

to VND 200,000,000 or a penalty of 01 - 03 years' imprisonment: 

b) The offence is committed against a woman whose pregnancy is known by the offender; 

c) The offence is committed against a woman raising a child under 12 months of age.”506 

Finally, laying down the protection against dismissal and against the unilateral termination of the 

labour contract, including for women in maternity, Vietnamese labour law limits the rights of 

employers when terminating a labour contract. The labour contract cannot be terminated by the 

employer in the following cases regulated under Article 39 of the Labour Code: 

“The employee is on annual leave, personal leave and other leave permitted by the 

employer. The female employees prescribed in Clause 3 Article 155 of this Code. The 

employee is on maternity leave as prescribed by law provisions on social insurance.” 

The protection of pregnant workers from dismissal is compulsory for all enterprises. The rights of the 

Also, pregnant workers have the right to unilaterally terminate or suspend the employment contract, 

 

                                                   

505 Labour Code 2012, art. 155(3) 

506 Criminal Code 2015, art. 162 (2) 

 



 

 123 

but only if she obtains a medical certificate from a competent healthcare institution. This certificate 

needs to state that if the female worker continues to work, it may adversely affect her pregnancy. 

However, there is an advance notice period within which the female worker must inform the employer. 

This advance notice period is prescribed by the competent healthcare facility.507 

Employment rights 

Basically, the regulations in labour law concerning the protection of the rights of women workers in 

maternity were based on the constitutional principle of employment rights. This principle protects the 

female workers’ rights to work on the basis of equality.508 To genuinely fulfil the employment right of 

women workers in maternity, a number of specific regulations were furthermore issued, such as equal 

rights between men and women in recruitment, educational training, wages, awards, promotion, 

payment of wage and policies on social insurance, medical insurance, unemployment insurance, 

working conditions, labour safety, working time, rest time, dignity and other welfare pertaining to 

physical and spiritual conditions.509  

Also regulated is the principle of non-discrimination in recruitment on the grounds of maternity. In this 

respect, the principle of gender equality in recruitment is documented in labour law and the 

procedures of recruitment are specified in Article 7 of Decree No. 03. In addition, in order to create 

more favourable conditions for women workers in recruitment, the policies concerning the 

employment of female employees were enshrined in Article 153 of the Labour Code. These regulations 

aim at (i) protecting the female employees’ right to work on the basis of equality, (ii) encouraging 

employers to create conditions for providing female employees with regular employment, and to 

widely apply the systems of flexible working hours, part-time work, or home-based work, (iii) 

formulating measures to create employment opportunities, improve working conditions, increase 

occupational skills, provide health care, and strengthen the material and spiritual welfare of female 

employees in order to assist them in effectively developing their vocational capacities and 

harmoniously combining their working lives with their family lives; (iv) formulating policies on tax 

 

                                                   

507 Labour Code 2012, art. 156. 

508 Labour Code 2012, art. 153(1). 

509 Decree 85/2015/ND-CP detailing a number of articles of the Labour Code in terms of policies for female employees, art. 
5(1). 
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reductions for employers who employ large numbers of female employees in accordance with the tax 

laws; (v) developing various forms of training to enable female employees to acquire additional 

occupational skills that are suitable for their physical and physiological characteristics and their 

motherhood functions, and (vi) developing plans and measures to organise daycare facilities and 

kindergartens in areas where a large number of female employees are employed. 

With regard to applying labour disciplinary measures in the workplace, the labour law has a protective 

regulation with regard to female workers. Article 155(4) of the Labour Code stipulates: 510  

“During the time of pregnancy, maternity leave as regulated in the Social Insurance law, or when 

nursing a child under 12 months of age, labour disciplinary measures shall not be applied to the 

female employee.” 

With regard to night work and overtime work, the labour law provides that the employer may not 

require female workers to perform such work when they are 6 or 7 months pregnant or fostering a 

child under twelve months. Concerning heavy work, the female employee who is 7 months pregnant 

shall be transferred to lighter work or the work shall be reduced by one working hour every day while 

still enjoying full payment. After the maternity leave expires, the female worker may be granted an 

additional leave without pay, however under the terms agreed upon with the employer.511  

Female employees furthermore have the right to take short breaks in certain cases. For instance, 

during the menstruation period, a female employee shall be entitled to a 30-minute break every 

working day. A female employee nursing a child under 12 months of age shall be entitled to a 60-

minute break every working day while being paid a full wage as stipulated in the employment 

contract.512  

The regulations concerning sexual harassment are regulated in four articles of the Labour Code of 

2012. Article 8 (2) contains the prohibited acts in labour relations, one of which is sexual harassment. 

In particular, it states:  

“Maltreating a worker, committing sexual harassment at the workplace”.  

Moreover, as one of the prohibited acts of employers, Article 183 of the Labour Code of 2012 states: 

 

                                                   

510 Labour Code 2012, art. 155(4). 

511 Labour Code 2012, art. 157(3) 

512 Labour Code 2012, art. 155(5) 
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 “Article 183. Prohibited acts of employers 

… 

1. Mistreating, sexually harassing, extracting forced labour, and using force or violence against 

the domestic worker.”  

In addition, the labour law has regulated the right of workers to unilaterally terminate the employment 

contract in case he or she is maltreated, sexually harassed or is subjected to forced labour. Article 37 

states the rights of workers in labour relations as follows: 

 “Article 37. The right of an employee to unilaterally terminate the employment contract 

… 

c) The employee is maltreated, sexually harassed or is subjected to forced labour”.  

To protect women workers, the responsibility to report to the competent authority in case of sexual 

harassment is also regulated. Article 182 of the Labour Code of 2012 stipulates:  

“Article 182. Obligations of domestic workers 

… 

4. Report to the competent authority if the employer commits acts of mistreating, sexual 

harassment, and extracting forced labour or other acts against the law”.  

It is worth noting that the Labour Code of 2012 addresses sexual harassment in labour relations for the 

first time in the history of labour law in Vietnam. In the four articles as presented above, the term of 

sexual harassment is clearly mentioned. The rights of the parties in labour relations protecting them 

with regard to sexual harassment are regulated.  

Decree No. 45/2005/ND-CP provides for sanctions for administrative violations in health. Taking 

advantage of one’s profession to commit acts of sexual harassment against a patient is mentioned as 

one of the violations of professional and technical regulations punished with a fine between two 

million VND (EUR 80) and five million VND (EUR 200). Despite the adoption of Decree 88/2015/ND-CP, 

which relates to administrative penalties in labour relations, there was a lack of provisions on violations 

of sexual harassment at the workplace. In the context of insufficient legal provisions, the Code of 

Conduct on Sexual Harassment was launched. This Code of Conduct is likely to meet the shortages of 

the current legal provisions related to sexual harassment, and aims to help tackle the legal gap in 

preventing and addressing this situation. Moreover, it will help employers and workers to develop their 

policies and regulations. However, the current provisions are not specific enough, consequently, the 

progress of implementation and transformation has faced some challenges. The Code of Conduct can 
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be seen as a great step forward to pave the way for Vietnam in combating gender violence in the 

workplace. However, there are several issues are left in labour law. As far as the definition of sexual 

harassment and its forms are concerned, obviously no article addresses this. In the same vein, 

regarding prevention of sexual harassment at the workplace, no provisions have been adopted. 

Moreover, sexual harassment has not been considered as sex discrimination in labour law. 

Consequently, sexual harassment provisions are limited in the regulatory framework and there is a lack 

of further guiding documents; hence, these provisions are not implemented. Thus, the term sexual 

harassment is mentioned in the Labour Code of 2012. Although sexual harassment provisions in labour 

law are limited to the regulatory framework, these provisions have established the first fundamental 

regulations for the development of anti-discrimination on the grounds of sex in the workplace. 

Finally, employees’ rights in case of termination of the labour contract are protected by law. The labour 

contract may not be terminated by the employer in three cases of leave. These are regulated by Article 

39 of the Labour Code, as follows:  

“The employee is on annual leave, personal leave and other leave permitted by the employer.  

The female employees prescribed in Clause 3 Article 155 of this Code.  

The employee is on maternity leave as prescribed by law provisions on social insurance.” 

Pregnant workers have the right to unilaterally terminate or suspend the employment contract if she 

obtains a medical certificate from a competent healthcare institution. This certificate needs to state 

that if the female worker continues to work, it may adversely affect her pregnancy. However, the 

female worker must inform the employer within an advance notice period prescribed by the 

competent healthcare facilities.  

It has become clear from the above that women workers are protected by labour law and other 

legislative documents. Nevertheless, these protective measures are somewhat disadvantageous for 

female workers in the labour market: employers do not want to hire women workers, because of all 

the protective measures regulated in labour law, as they result in higher expenditure for the 

enterprises. In practice, enterprises usually prefer to recruit men rather than women workers, while 

other enterprises are willing to pay penalties for their labour administration instead of following the 

regulations. For example, enterprises frequently violate the regulation regarding flexible working 
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hours for women workers in a period of breastfeeding children below twelve months.513 Under Decree 

No. 88/2015/ND-CP on penalties for administrative violations in employment and social insurance, the 

level of the fines applied are between three million VND (EUR 120) and sixty million VND (EUR 2 400), 

equivalent to the labour violations.514  

Despite the prevalence of the Vietnamese labour law, its protective policies are not supposed to have 

these unintended effects (e.g. raising the cost when hiring female workers). The restrictions on 

pregnant workers when performing night work or overtime work, the ban on workers who are 

pregnant or breastfeeding to go on a business trip, the extra rest time for women workers, and the 

mandated maternity benefits can become barriers to women in labour market participation.  

There are several reasons why the protective policies for women workers can lead to employers not 

being interested in employing women: employers’ negative attitude towards their skills, the potential 

financial loss associated with childbearing, mother’s leave to care for sick children and so on. 

Notwithstanding that these actions are prohibited by the labour law and other regulations, 

recruitment advertisements frequently specify “male candidates only”, even when the jobs can clearly 

be done by both sexes. This practice has not been subjected to any reprimand or penalty from local 

authorities.  

A woman worker’s right to be reinstated to her previous work when she returns to work after her 

maternity leave, as prescribed in Article 158 of the Labour Code, also provides that if the previous work 

is no longer available, the employer must arrange other work for the employee with a wage that is not 

lower than the wage she received prior to the maternity leave.515 As discussed above, pregnant women 

have a right to unilaterally or suspend the labour contract in certain cases. A female employee who 

performs night work or heavy work, on reaching her seventh month of pregnancy, is entitled to be 

transferred to lighter work or to have her daily working hours reduced by one hour while still receiving 

her full wage.516 

 

                                                   

513 Why women workers who are nursing a child under 12 months of age do not get the reduced daily working hours?  
Available at: http://nld.com.vn/cong-doan/nuoi-con-nho-sao-khong-duoc-ve-som-20161005221342968.htm, accessed on 8 
October 2016. 

514 Decree No.88/2015/ND-CP on penalties for administrative violations in employment, social insurance and overseas 
manpower supply by contract. 

515 Labour Code 2012, art. 158. 

516 Labour Code 2012, art. 155(2). 

http://nld.com.vn/cong-doan/nuoi-con-nho-sao-khong-duoc-ve-som-20161005221342968.htm
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As discussed, according to national legislation, women workers are protected by labour provisions, 

including employment rights within the labour contract, maternity leave and benefits, and other 

protective measures. In order to reduce the difficulties and disadvantages that women face because 

of maternity, the government has issued a list of family-friendly measures which employers are obliged 

to take. The next paragraph highlights the major elements of the maternity regime with regard to 

employers’ obligations and the Government’s supportive provisions.  

In order to protect women workers at work on the grounds of gender equality, the obligations of 

employers when employing female workers are documented in Article 154 of the Labour Code. These 

obligations include: (i) implementing gender equality and measures of promoting gender equality in 

recruitment, employment, training, working hours and rest periods, wages and other policies; (ii) 

consulting with female employees or their representatives when taking decisions which affect the 

rights and interests of women; (iii) providing appropriate bathrooms and toilets at the workplace for 

female employees; and (iv) assisting and supporting in building day care facilities and kindergartens, 

or in covering a part of the childcare expenses incurred by female employees. The State shall 

encourage employers to prioritize females in recruitment and assignment if the job is suitable for both 

males and females and if the applicant is qualified.517 

To highlight the protection of pregnant workers and create adequate conditions for women workers 

in the workplace, the Government provides for additional guiding regulations to be implemented in 

practice. Article 5 of Decree 85/2015/ND-CP lays down further protective measures for women 

workers, as follows:  

“- To encourage employers to create conditions for providing female employees with regular 

employment, and apply widely the systems of flexible working hours, part-time work, or home-

based work. 

- To formulate measures to create employment opportunities, improve working conditions, 

increase occupational skills, provide healthcare, and strengthen the material and spiritual 

welfare of female employees in order to assist them in developing effectively their vocational 

capacities and harmoniously combine their working lives with their family lives. 

 

                                                   

517 Decree 85/2015/ND-CP detailing a number of articles of the Labour Code in terms of policies for female employees, art. 
5(2a). 
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- To formulate policies on tax reductions for employers who employ a large number of female 

employee in accordance with the tax laws. 

- To develop various forms of training to enable female employees to acquire additional 

occupational skills that are suitable for their physical and physiological characteristic and their 

motherhood functions. 

- To develop plans and measures to organize daycare facilities and kindergartens in areas where 

a large number of female employees are employed.” 

Article 9 of Decree 85/2015/ND-CP states: 

“Article 9. Employer’s assistance and support in the establishment of kindergartens/nursery 

schools or subsidies to fees for kindergartens/nursery schools. 

1. Depending on specific conditions, the employer shall build up plans on assistance, the 

establishment of kindergartens/nursery schools, or provision of subsidies on fees for 

kindergartens/nursery schools with cash or items. Level and time of provision of subsidies shall 

be agreed between the employer and the female employee. 

2. Employers are encouraged to establish kindergartens and nursery schools.”518 

Moreover, under this guiding document, the responsibility of the People’s Committees of provinces 

are also established. These Committees must monitor the establishment of kindergartens and nursery 

schools at workplaces where there are many female employees, as follows:  

“- Build up planning for the establishment of kindergartens/nursery schools when planning 

or establishing industrial zones according to the laws. If an industrial zone has been 

finished without planning for kindergartens/nursery schools, additional planning shall be 

built up; 

- Establish kindergartens and nursery schools according to the demand of female 

employees; 

 

                                                   

518 Decree 85/2015/ND-CP detailing a number of articles of the Labour Code in terms of policies for female employees, art. 
9. 
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- Manage the operation of kindergartens and nursery schools according to the laws; 

- Develop policies to encourage individuals/organizations to invest in the establishment of 

kindergartens/nursery schools.519 

In addition, employers are encouraged to enable female employees to raise infants and collect and 

store breast-milk at working places. According to labour law, employers have to build rooms for 

collecting and storing breast-milk according to the actual conditions of working places and the need of 

the female employees and the capacity of the employers. A room for collection and storage of breast-

milk is a separate area of at least six square meters that is equipped with electricity, refrigerators, 

tables, chairs and is kept hygienic; tissues or towels, breast pumps and sterilized bottles.520 The 

duration of the time off shall be agreed upon between the employees and the employer. 

Furthermore, labour law has designed supportive policies for employers who apply protective 

measures for women in maternity. These supportive policies are mainly focused on the tax reduction 

method. Article 153 of the Labour Code states that:  

“To formulate policies on tax reductions for employers who employ large numbers of female 

employees in accordance with the tax laws. 

1. Any employer who invests in the establishment of kindergartens, nursery schools, medical 

facilities, cultural works or welfare works conformable to regulations of the Prime Minister in 

terms of scale and standards shall be entitled to incentive policy for private sector involvement 

according to current regulations on incentive policies for private sector involvement in the fields 

of education, vocational training, healthcare, culture, sports and environment. 

Any employer who invests in the establishment of housing for employees shall be entitled to 

preferential policies according to regulations in the Law on Housing. 

2. Any employers hiring lots of female employees shall be entitled to the incentives as follows: 

 

                                                   

519 Decree 85/2015/ND-CP detailing a number of articles of the Labour Code in terms of policies for female employees, art. 
10.  

520 Decree 85/2015/ND-CP detailing a number of articles of the Labour Code in terms of policies for female employees, art 
3(3). 
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a) Such employers are eligible for a reduction of enterprise income tax according to law 

provisions on enterprise income tax; 

b) Additional expenses for female employees will be deductible when determining revenues 

subject to paying enterprise income tax according to regulations of the Ministry of Finance.”521 

In short, employment rights of working women in an employment contract are guaranteed under 

labour law and social insurance law. Moreover, the employment rights of women workers are ensured 

by the guarantees of the Government by means of its supportive policies for enterprises.  

2.2.2.4 Findings  

This part identifies the current protective maternity regulations and practices, along with a continuum 

from statutory provisions to complete maternity support from the perspective of labour law and social 

insurance law. The findings help to explain the current maternity benefits in the workplace together 

with their effects. Based on these findings with regard to the issue of protecting women workers in 

maternity, this section will draw attention to the limitations, hoping that the Vietnamese Government 

could take them into account in the revision of the maternity regulations in the new labour law. 

The scope of the maternity scheme 

The parts presented above help to understand several current issues with respect to the scope of the 

maternity regime. Based on Article 30 of the Law on Social Insurance it may be deduced that a large 

share of working women possibly falls outside the scope of the maternity regime. It is important to 

shed light in particular on the scope of the maternity regime. In this regard, at least four major issues  

need to be explored with regard to the scope of maternity protection under the legislation in Vietnam.  

In the first place, the beneficiaries of the maternity policy as mentioned above constitute the workers 

who must be covered by compulsory social insurance,522 and unemployment insurance schemes.523 

The mandatory social insurance is established by labour relations. This means that the maternity 

 

                                                   

521 Labour Code, art. 153(4); Decree 85/2015/ND-CP detailing a number of articles of the Labour Code in terms of policies for 
female employees, art 11. 

522 The Law on Social Insurance 2014, art. 30, art. 2(1) (a, b, c d, dd, h); Decision No. 959 QDBHXH, art. 4. 

523 Labour Code 2012, art. 186 (1). 
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protection regime is based on a labour contract. As a consequence, this regulation has brought several 

unsolved problems in Vietnam regarding the beneficiaries of the maternity policy. This is because the 

number of workers in the informal sector is very high,524 accounting for 80% of total jobs in Vietnam.525 

Moreover, most informal workers are women, working for a low income, without a written labour 

contract, in precarious jobs, and under poor working conditions.526 As a result, the informal employees 

cannot be entitled to the compulsory social insurance; the voluntary social insurance is their only 

choice. Unfortunately, the voluntary social insurance does not cover maternity, but only retirement 

and survivor’s allowance, as mentioned above. Therefore, the majority of Vietnamese workers, mostly 

women, are marginalised by the social insurance policy. Despite the fact that Vietnam has set up its 

ambitious plan towards full coverage of social insurance for every citizen by 2020, there is a challenge 

ahead.527 A study528 has pointed out that (i) a voluntary social insurance scheme for workers who are 

not covered by the compulsory system has only been implemented in Vietnam since 2008, (ii) more 

than 41 million out of 50 million workers did not benefit from any protection, accounting for 83% of 

the workforce, in 2010,529 (iii) less than 50 thousand workers had joined the voluntary social insurance, 

 

                                                   

524 Nguyen Thi Lan Huong, Luu Quan Tuan, Matthias Meissner, Bui Sy Tuan, Dang Do Quyen, Nguyen Hai Yen, HSF/ILSSA 
Cooperation, Social protection for the informal sector and the informally employed in Vietnam- Literature and data review, 
Institut für Entwicklungsforschung und Entwicklungspolitik der Ruhr-Universität Bochum Postfach 10 21 48, D-44780 
Bochum2013. “Informal sector and agriculture sector employment together amount to more than 70% of employment in 
Vietnam”. 

525 Huong, N. T. L., Tuan, L. Q., Meissner, M., Tuan, B. S., Do Quyen, D., & Yen, N. H. (2013). Social Protection for the Informal 
Sector and the Informally Employed in Vietnam: Literature and data review (No. 199). Institut fuer Entwicklungsforschung und 
Entwicklungspolitik, Ruhr-Universitaet Bochum. (p.7) 

526Huong, N. T. L., Tuan, L. Q., Meissner, M., Tuan, B. S., Do Quyen, D., & Yen, N. H. (2013). Social Protection for the Informal 
Sector and the Informally Employed in Vietnam: Literature and data review (No. 199). Institut fuer Entwicklungsforschung und 
Entwicklungspolitik, Ruhr-Universitaet Bochum. The Researchers affirmed that: Therefore, the informal sector comprehends 
different groups of informal businesses: on the one hand the legally unregistered household businesses – with very low 
earnings – and on the other hand the illegally unregistered household businesses or enterprises with earnings above the 
threshold, with more than one premise or with more than ten employees., (p.5) 

527 Huong, N. T. L., Tuan, L. Q., Meissner, M., Tuan, B. S., Do Quyen, D., & Yen, N. H. (2013). Social Protection for the Informal 
Sector and the Informally Employed in Vietnam: Literature and data review (No. 199). Institut fuer Entwicklungsforschung und 
Entwicklungspolitik, Ruhr-Universitaet Bochum. In this document, the researchers stated that: “only around 10 million 
workers are covered by the social insurance scheme currently”. 

528 Razafindrakoto, M., Roubaud, F., & Wachsberger, J. M. (2014). 2 Working in the informal sector. The Informal Economy in 
Developing Countries, 112, 50. 

529 Lee, S., & Torm, N. (2017). Social security and firm performance: The case of Vietnamese SMEs. International Labour 
Review, 156(2), 185-212. 
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and (iv) the financial viability is questionable. These findings are in good agreement with another 

recent study conducted by MOLISA (2010)530 as illustrated in Table 2.7 below. 

Table 2.7: Coverage social protection system in Vietnam, 2009531 

Scheme Persons Covered Issues 

Social insurance   

Compulsory 9.4 million people in 2009 

18% Labour Force 

Participation rate low in non-state 

enterprises (evasion of social insurance 

contributions, loose sanctions and 

insufficient awareness of workers) 

Voluntary 50.000 people in 2009 Low participation; monthly contributions 

(18% income) too high compared to the 

willingness to pay; communication is weak 

Health insurance 60% of the total population  

Compulsory 30 million people Low quality of healthcare infrastructure; 

discrimination towards Health Card holders 

(because of the payment mechanism) 

Voluntary 11 million people  

 

So, pursuant to social insurance regulations and labour law, merely the workers in the formal economy 

fall under the scope of the maternity regime. Unfortunately, as mentioned in Section 2.2, a majority of 

Vietnamese women workers work in the informal economy and therefore fall outside of the social 

security regime. Thus, a large number of women workers in this country is not covered by the 

maternity regime, even when they have participated in a voluntary social insurance regime. Recently, 

the ILO has underlined532 the importance of providing maternity protection provisions for women in 

precarious and informal employment. However, in the formal sector in Vietnam women workers 

 

                                                   

530 MOLISA, Annual Report, 2010.  

531 MOLISA, 2010. 

532 Cerise, S., Eliseeva, A., Francavilla, F., Mejia, C., & Tuccio, M. (2013). How do maternity leave and discriminatory social 
norms relate to women’s employment in developing countries? (p.4). 
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account for a small number, particularly working in the agricultural and household sectors. As 

presented above, even the informal women workers who are entitled to voluntary social insurance but 

do not have any chance to come under the maternity regime. Indeed, the situation of the informal 

workers falling outside the maternity protection regime is rooted in patterns of legislation, which 

constrain the opportunities open to women to gain equality.  

A second issue is that in labour relations there is unequal treatment between full-time and part-time 

work, which is partly dominated by women.533 It is clear that indirect discrimination exists under the 

current labour legislation. According to Article 30 of the Law on Social Insurance the scope of the 

maternity regime “does not cover the part-time workers in communes, wards and townships”. In this 

regard, two critical issues exist: (i) the discrimination between part-time and full-time work and (ii) a 

large number of part-time workers who cannot be covered by maternity regulations, most of them 

women workers. The first issue concerns a legal violation and employment discrimination between the 

Labour Code and the Law on Social Insurance. Article 34(3) of Labour Code of 2012 states: 

“The part-time employee shall be entitled to the same remuneration, and rights and 

responsibilities as a full-time employee. He/she shall be entitled to equality in 

opportunities and treatment, and to a safe and hygienic working environment.” 

Obviously, Article 34(3) of the Labour Code of 2012 itself contains the discrimination in employment 

concerning the maternity regime. It is important to note that there is a clear violation of the 

Vietnamese provisions concerning the principle of equality before the law in the sphere of social 

security. Second, according to Decree No. 29/ND-CP, each unit of commune/ward/township (hereafter 

local administrations) may utilise from 19 to 22 part-time workers. 

Article 13 of Decree No. 29 regulates the number of part-time workers in local administrations as 

follows:  

“The local administration type 1 shall be limited 22 part-time workers; 

The local administration type 2 shall be limited 20 part-time workers; 

 

                                                   

533 An, N. Q., & Kazuyo, Y. (2018). Determinants of Female’s Employment Outcomes in Vietnam. Journal of International 
Women's Studies, 19(5), 95-112. 
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The local administration type 3 shall be limited 19 part-time workers.”534  

Obviously, one issue that might be improved is that the workers who work part-time in local 

administrations are not covered by the maternity regime535 as part-time workers from the local 

administrations are not entitled to compulsory social insurance under Vietnamese law. Article 15(2) of 

Decree No. 29 states:  

“Part-time workers in local administrations do not fall under the scope of the mandatory social 

insurance.”536  

Since the total number of local administrations in Vietnam reaches up to 11,164 units,537 there are 

more than 200,000 part-time workers who are not covered by social insurance in general and the 

maternity regime in particular. It is clear that under the law on social security and other guiding 

documents, there are a great number of part-time women workers who are at the margins of the 

maternity regime.538  

A third concern is related to employment and insurance benefits. The legal framework for these 

benefits is the labour contract, with which women workers experience disadvantages. Enterprises 

frequently conclude short labour contracts for a period of one or two years. After this period, the 

labour contract will terminate and new recruitment is sought. The main reason for the current situation 

is rooted in the enterprises’ benefit concerns. Employers do not have to pay workers under a short-

term contract according to the corresponding wage scale; if an enterprise does use long-term 

employment, the employees’ wages will be increased according to the payroll and pay table, together 

with bonuses and other allowances, social insurance, and health care contributions.539 The case of the 

 

                                                   

534 Decree No. 29/ND-CP of 8 April 2013 concerning the policies for cadres, civil servants, and part-time staffs in communes, 
wards and townships, art. 13. 
(http://vanban.chinhphu.vn/portal/page/portal/chinhphu/hethongvanban?class_id=1&mode=detail&document_id=91233)
. 

535 Law on Social Insurance 2014, art. 2(1)(i). 

536 Decree No. 92/ND-CP of 22 October 2009 concerning the policies for cadres, civil servants, and part-time staffs in 
communes, wards and townships, art. 15(2). 

537 General Statistics office of Vietnam, Administrative Units. Available at http://www.gso.gov.vn/dmhc2015/, accessed on 5 
December 2017. 

538 Women who give birth are not entitled to any payment or maternity allowances. Available at: https://thanhnien.vn/doi-
song/dong-bhxh-sinh-con-nhung-khong-duoc-huong-che-do-thai-san-901505.html, accessed on 4 December 2017.  

539 Law on Social Insurance 2014, Articles 1, 2 and 3. Decision 595/QD-BHXH, art. 5. 
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Honda enterprise is a good example of this issue.540 According to statistics of MOLISA of the Vinh Phuc 

province, although the labour demand of the Honda Company did not change, thousands of workers 

were dismissed every year. In 2013 for example, the total number of waged workers in this company 

was 8,014. However, almost 25% of them were dismissed. Likewise, in 2014 the number of waged 

workers was higher, around 8,556, but 1,670 workers were dismissed. In 2016, the number of workers 

was 7,827, and the number of workers dismissed reached a record of 2,968 workers, most of whom 

were women workers (almost 40% of total). However, under the law on the labour contract, the 

dismissal of the workers of the Honda Company was lawful.541 Another example is the recent dismissal 

of female workers above the age of 35 in Vietnam.542 According to MOLISA, 80% of women workers 

over the age of 35 had been fired. This situation has supported the warning of the Minister of MOLISA 

Dao Ngoc Dung that it is necessary to revise and add mechanisms in the  Labour Code to make 

employers work sustainably and to provide employees with decent work and access to social welfare. 

Moreover, employers do not have to pay unemployment insurance and other benefits for their 

employees in case the workers lose their job.543 Obviously, the labour violations in Vietnamese 

enterprises are closely linked to jobs without a signed labour contract, overtime work, poor working 

conditions, and debt with regard to social insurance contributions, social health care, and 

unemployment insurance.544 Notwithstanding that the principle of gender equality in employment has 

been promulgated in Vietnam, breaches of labour regulations do exist. Furthermore, there is a lack of 

labour regulations in order to cope with this current situation.   

 

                                                   

540 Dismissal of workers in Honda Company. Available at: http://www.phapluatplus.vn/bai-1-su-that-hang-nghin-cong-nhan-
honda-viet-nam-nghi-viec-moi-nam-d21994.html; http://dantri.com.vn/viec-lam/honda-vn-giai-thich-viec-ngung-dong-
bhxh-cho-6000-lao-dong-trong-3-nam-qua-20160831065336585.htm; http://vietbao.vn/Xa-hoi/Honda-Viet-Nam-sa-thai-
cong-nhan-ne-luat-va-thach-thuc-du-luan/165255271/157/; 
https://banqlkcn.vinhphuc.gov.vn/noidung/tintuc/Lists/chuyendebaiviet/View_Detail.aspx?ItemID=25, accessed on 7 
September 2016. https://baomoi.com/vi-sao-honda-viet-nam-cho-thoi-viec-gan-40-lao-dong/c/20210649.epi. 

541 See more information in the Labour Code 2012, art. 22(1)(b). 

542 Available at: http://dantri.com.vn/viec-lam/bao-dong-tinh-trang-sa-thai-lao-dong-nu-tren-35-tuoi-
2017091413461681.htm; http://dantri.com.vn/viec-lam/lam-gi-khi-bi-sa-thai-o-tuoi-ngoai-30-20170819231326953.htm. 

543 Contribution to the Social Insurance Fund. Available at: http://bhxhhagiang.gov.vn/index.php/vi/news/Tin-BHXH-
BHYT/Kinh-doanh-ca-the-cung-phai-dong-bao-hiem-xa-hoi-138/, accessed on 8 October 2016. 

544 Labour Sanctions. Available at: http://dantri.com.vn/viec-lam/thanh-hoa-xu-phat-hon-110-trieu-dong-mot-cong-ty-may-
vi-vi-pham-luat- lao-dong-20161007210026677.htm, accessed on 8 October 2016. 

 

http://www.phapluatplus.vn/bai-1-su-that-hang-nghin-cong-nhan-honda-viet-nam-nghi-viec-moi-nam-d21994.html
http://www.phapluatplus.vn/bai-1-su-that-hang-nghin-cong-nhan-honda-viet-nam-nghi-viec-moi-nam-d21994.html
http://dantri.com.vn/viec-lam/honda-vn-giai-thich-viec-ngung-dong-bhxh-cho-6000-lao-dong-trong-3-nam-qua-20160831065336585.htm
http://dantri.com.vn/viec-lam/honda-vn-giai-thich-viec-ngung-dong-bhxh-cho-6000-lao-dong-trong-3-nam-qua-20160831065336585.htm
http://vietbao.vn/Xa-hoi/Honda-Viet-Nam-sa-thai-cong-nhan-ne-luat-va-thach-thuc-du-luan/165255271/157/
http://vietbao.vn/Xa-hoi/Honda-Viet-Nam-sa-thai-cong-nhan-ne-luat-va-thach-thuc-du-luan/165255271/157/
https://banqlkcn.vinhphuc.gov.vn/noidung/tintuc/Lists/chuyendebaiviet/View_Detail.aspx?ItemID=25
http://dantri.com.vn/viec-lam/bao-dong-tinh-trang-sa-thai-lao-dong-nu-tren-35-tuoi-2017091413461681.htm
http://dantri.com.vn/viec-lam/bao-dong-tinh-trang-sa-thai-lao-dong-nu-tren-35-tuoi-2017091413461681.htm
http://dantri.com.vn/viec-lam/lam-gi-khi-bi-sa-thai-o-tuoi-ngoai-30-20170819231326953.htm
http://bhxhhagiang.gov.vn/index.php/vi/news/Tin-BHXH-BHYT/Kinh-doanh-ca-the-cung-phai-dong-bao-hiem-xa-hoi-138/
http://bhxhhagiang.gov.vn/index.php/vi/news/Tin-BHXH-BHYT/Kinh-doanh-ca-the-cung-phai-dong-bao-hiem-xa-hoi-138/
http://dantri.com.vn/viec-lam/thanh-hoa-xu-phat-hon-110-trieu-dong-mot-cong-ty-may-vi-vi-pham-luat-%20lao-dong-20161007210026677.htm
http://dantri.com.vn/viec-lam/thanh-hoa-xu-phat-hon-110-trieu-dong-mot-cong-ty-may-vi-vi-pham-luat-%20lao-dong-20161007210026677.htm
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All of these examples clearly show how Vietnamese women workers in general, informal women 

workers in particular, as well as part-time and unemployed women workers belong to a vulnerable 

group concerning the maternity policy under the current regulations. In this regard, it is worth finding 

solutions for maternity leave and discriminatory social norms relating to women’s employment in 

developing countries.545  

Finally, a fourth issue is the rate of contributions to social insurance and maternity allowances. Social 

security is set up based on the contributions of both employees and employers. However, the 

contributions of both employees and employers are high in Vietnam compared with the rates in Asian 

countries (i.e. 13% in Malaysia, 10% in the Philippines, 5% in Indonesia and 8% in Thailand). As 

confirmed in a report by the Vietnam Chamber of Commerce and Industry (VCCI), in Vietnam 

employers and employees have to contribute up to 24.0% and 10.5% of salary, respectively. These high 

social insurance contributions are considered a financial burden for enterprises, thus leading them to 

seek ways to minimise expenditure. 

It should be stressed that the contributions of both parties have increased since 1 January 2016 in 

accordance with Decision 959/QD-BHXH, because the social security contributions are calculated 

based not only on the monthly salary, but also on additional bonuses. The social security contributions 

take into account salary, additional bonuses, and even other allowances as from 1 January 2018. In 

this respect, there currently are at least three related issues. 

Employers, on the one hand, breach these provisions in many ways: (i) hiring employees without a 

labour contract,546 (ii) applying probationary contracts instead of labour contracts, (iii) hiring with a 

short-term contract without any social security contributions,547 and (iv) outsourcing employment 

under six months.548 

Concerning the duty of employers with regard to social security contributions, another example is that 

around 160 foreign enterprises left Vietnam leaving around 4,000 workers without social insurance 

 

                                                   

545 Cerise, S., Eliseeva, A., Francavilla, F., Mejia, C., & Tuccio, M. (2013). How do maternity leave and discriminatory social 
norms relate to women’s employment in developing countries? 

546 Available at http://bhxhhagiang.gov.vn/index.php/vi/news/Tin-BHXH-BHYT/Nan-giai-bai-toan-no-dong-Bao-hiem-xa-hoi-
126/, accessed on 8 October 2016. 

547 More information concerning the case of Honda Company Vietnam at footnote 560. 

548 Some foreign enterprises in Vietnam prefer this method of payment. 

 

http://bhxhhagiang.gov.vn/index.php/vi/news/Tin-BHXH-BHYT/Nan-giai-bai-toan-no-dong-Bao-hiem-xa-hoi-126/
http://bhxhhagiang.gov.vn/index.php/vi/news/Tin-BHXH-BHYT/Nan-giai-bai-toan-no-dong-Bao-hiem-xa-hoi-126/
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contributions for a duration of six years.549 Most importantly, the highest penalty applied to enterprises 

for violating regulations on the compulsory social insurance contributions is only 75 million VND (EUR 

3,000) pursuant to Decree No. 95/2013. Unfortunately, to the best of our knowledge, there has been 

no documented case of a penalty so far. On the contrary, the total social insurance debt of domestic 

enterprises amounts to between 7,000 billion VND (EUR 280,000) and 8,000 billion VND (EUR 320,000) 

while the number of employees under social insurance accounted for 20% of the total number of 

employees in the whole country.550 Although many enterprises have been in debt for social security 

contributions for up to 10,000 billion VND (EUR 400,000), no criminal law sanctions have been imposed 

on these enterprises.551 

On the other hand, employees experience at least two major difficulties despite their high 

contributions into the social security fund of up to 10.5% of their monthly salary. First, the worker 

receives six months of maternity leave on which social insurance premiums are based, and a lump-sum 

allowance equalling two times the basic salary for each child. But in reality, the total cash benefits are 

not enough to cover living expenses, and meet just 65% of basic needs.552 Second, the new-born babies 

do not have rights to get any form of supporting allowances from the government except limited health 

insurance for children under six years old.553 This means that if children have serious diseases, almost 

100% of the healthcare cost is born solely by their parents. In this regard, a measles outbreak in 2014 

was a dramatic disaster for children. According to a report by the Ministry of Health, from the 

beginning of 2014 the country recorded 4,311 cases of measles identified among 17,594 suspected 

cases of measles in 62 out of 63 provinces and cities.554  

 

                                                   

549 Hoang Manh, the social insurance benefit of workers when the enterprises disappeared. Available at 
http://dantri.com.vn/viec-lam/hon-4000-nguoi-lao-dong-bo-vo-quyen-loi-bhxh-do-160-dn-nuoc-ngoai-bo-tron-
20160329185021332.htm, accessed on 8 October 2016. 

550 The level of penalty when an enterprise is delayed in contributing to social insurance for the workers. Available at 
http://bhxhhagiang.gov.vn/index.php/vi/news/Tin-BHXH-BHYT/Cham-dong-BHXH-bi-phat-75-trieu-dong-Co-du-ran-de-
183/, accessed on 8 October 2016. 

551 Social insurance debt and sanction, available at: https://thanhnien.vn/thoi-su/10000-ti-dong-no-bhxh-chua-dn-nao-bi-xu-
ly-hinh-su-968245.html, accessed on 31 May 2018. 

552 Vu Quang Tho, The minimum wage of workers, unable continued of shortcoming. Available at http://laodong.com.vn/cong-
doan/luong-toi-thieu-cua-nguoi-lao-dong-khong-the-tiep-tuc-keo-dai-bat-cap-383581.bld, accessed on 30 March 2017. 

553 Law onSocial Health Insurance 2014, art. 12(3)(e); Childcare Key for Working Women in Vietnam, available at: 
http://www.voanews.com/a/childcare-key-for-working-women-in-vietnam/1897888.html, accessed on 30 March 2017. 

554 Prevention of measles in Vietnam. Available at http://moh.gov.vn/news/pages/phongchongdichsoi.aspx?ItemID=570, 
accessed on 8 October 2016; Measles outbreak in 2014, available at: https://vnexpress.net/dich-soi-2014/topic-17850.html, 
accessed on 29 July 2018. 

http://dantri.com.vn/viec-lam/hon-4000-nguoi-lao-dong-bo-vo-quyen-loi-bhxh-do-160-dn-nuoc-ngoai-bo-tron-20160329185021332.htm
http://dantri.com.vn/viec-lam/hon-4000-nguoi-lao-dong-bo-vo-quyen-loi-bhxh-do-160-dn-nuoc-ngoai-bo-tron-20160329185021332.htm
http://bhxhhagiang.gov.vn/index.php/vi/news/Tin-BHXH-BHYT/Cham-dong-BHXH-bi-phat-75-trieu-dong-Co-du-ran-de-183/
http://bhxhhagiang.gov.vn/index.php/vi/news/Tin-BHXH-BHYT/Cham-dong-BHXH-bi-phat-75-trieu-dong-Co-du-ran-de-183/
https://thanhnien.vn/thoi-su/10000-ti-dong-no-bhxh-chua-dn-nao-bi-xu-ly-hinh-su-968245.html
https://thanhnien.vn/thoi-su/10000-ti-dong-no-bhxh-chua-dn-nao-bi-xu-ly-hinh-su-968245.html
http://laodong.com.vn/cong-doan/luong-toi-thieu-cua-nguoi-lao-dong-khong-the-tiep-tuc-keo-dai-bat-cap-383581.bld,%20accessed
http://laodong.com.vn/cong-doan/luong-toi-thieu-cua-nguoi-lao-dong-khong-the-tiep-tuc-keo-dai-bat-cap-383581.bld,%20accessed
http://www.voanews.com/a/childcare-key-for-working-women-in-vietnam/1897888.html
http://moh.gov.vn/news/pages/phongchongdichsoi.aspx?ItemID=570
https://vnexpress.net/dich-soi-2014/topic-17850.html
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It has become evident from the above that the issues concerning maternity regulations in legal theory 

and in practice remain unresolved. This suggests that more research should be done with regard to 

the harmonisation of benefits for enterprises, workers, and the State. In addition, the scope of the 

maternity regime should be widened to include informal workers and part-time work. 

Maternity leave and maternity benefits 

Maternity leave regulations have brought benefits to mothers and children with regard to health and 

childcare. However, there are indications that in some cases maternity leave may affect women’s job 

security and income. In this part, based on the framework regulation concerning maternity leave, a 

number of observations will be made derived from the practical implementation of the regulations. 

The discussion will focus on three major issues to find out what the current situation is and what are 

possible solutions.  

First, the maternity leave regulations will be discussed. Labour law and social insurance law provide 

for a long period of leave of up to six months for women having given birth,555 and from five days up 

to fourteen days for fathers whose wife have given birth.556 However, in practice, these regulations are 

likely to be the barriers for both workers and employers in the labour market.  

On the one hand, for the workers the long maternity leave has benefits for their health rehabilitation 

and for looking after their children. Nevertheless, these regulations cause difficulties for workers in 

returning to their jobs after the maternity leave. Employers, on the other hand, face difficulties in 

running their business. According to Alewell,557 the relationship between the cost of human capital 

depreciation and maternity leave is that the cost rises with the duration of the leave. However, for a 

very short leave, it can be assumed that essentially no human capital is lost and that a young mother 

returning to her job can start working with her previous productivity from the very day she returns. 

For longer leave, however, this may no longer be true: the longer the leave duration, the more human 

capital may be lost until finally the returning mother may need the same amount of training as a new 

job applicant on her position would need. The length of the maternity leave may even result in a loss 

 

                                                   

555 Law on Social Insurance 2014, art. 34(1). 

556 Law on Social Insurance 2014, art. 34(2). 

557 Alewell, D., & Pull, K. (2000). An international comparison and assessment of maternity leave legislation. Comp. Lab. L. & 
Pol'y J., 22, 297. 
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of general human capital, leading to even higher costs of retraining. Therefore, it might even be less 

costly to hire a new job applicant with a continuous employment history.  

 

Figure 2.1:  Average duration of maternity leave in weeks, by region558 

The second issue concerns the regulations on maternity benefits. According to the ILO, Vietnam is one 

of 185 countries and territories providing a cash benefit with the maternity leave.559 Under 

Conventions of the ILO, a cash benefit can be provided in accordance with national law.560 Under 

Vietnamese law, two forms of cash benefits are regulated: (i) a maternity leave allowance, and (ii) a 

lump-sum allowance. The maternity leave allowance is equivalent to a six-month salary, as laid down 

in Article 39 of the Law on Social Insurance, providing in particular: 

 

                                                   

558 The majority of developing countries are yet to meet the ILO standard (14 weeks) for the duration of maternity leave. 

559 Addati, L., Cassirer, N., & Gilchrist, K. (2014). Maternity and paternity at work: Law and practice across the world. 
International Labour Office. (p.16).  

560 Under the Conventions of the ILO, cash benefits shall be provided, in accordance with national laws and regulations, or in 
any other manner consistent with national practice, to women who are absent from work on leave [both in respect of 
maternity leave and leave in case of complication or illness]. ILO Convention No. 183, art. 6(1). 
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“For employees entitled to the maternity regime, the allowance levels shall be calculated a 

monthly allowance must equal 100% of the average of salaries of 6 months preceding the leave 

on which social insurance premiums are based.” 

The lump-sum allowance for female employees having given birth or having adopted a child under six 

months is equivalent to two times the basic salary for each child in the month of childbirth or child 

adoption. In case the mother gives birth to a child but only the father is covered by social insurance, 

the father is entitled to a lump-sum allowance equalling two times the basic salary for each child in the 

month of childbirth.561  

The maternity benefit is regulated in Vietnamese law under the principle of gender equality and the 

protection of women workers. The full-rate equivalent paid maternity leave is supposed to benefit 

women economically and recover their health. However, the long maternity leave together with a low 

allowance is likely to discriminate against women in employment and income. 

The third issue concerns the administrative procedure for the payment of maternity benefits for 

women workers. There has been evidence that Foreign Direct Investment (FDI) companies had not 

paid maternity benefits for women workers. For example, the Spring Fashion Vietnam Limited 

Company had refused to pay maternity benefits for women workers, as a result of which women 

workers suffered difficulties in surviving and caring for their children.562 

Maternity leave in Vietnam has been regulated by the Labour Code, in accordance with the Law on 

Social Insurance. Under these legal provisions, women workers are protected in the workplace based 

on the principle of gender equality. However, as discussed above, the protective measures for 

pregnant workers are becoming enterprise responsibilities. Therefore, the demand to harmonise the 

relationship between the benefits of enterprises and the protection of women workers and their 

children remains an unresolved issue. 

According to Alewell,563 costs of reorganisation are also imposed on the employer besides the potential 

costs of human capital depreciation. A woman taking maternity leave possibly creates a problem of 

having to reorganise the work for an employer, who has to find a way to get the work done that was 

 

                                                   

561 Law on Social Insurance 2014, art. 38. 

562http://laodongdongnai.vn/Ban-doc/Bam-doc-voi-cong-doan/0E9455/buc-xuc-vi-cham-giai-quyet-tro-cap-thai-san.aspx 

563 Fraser, A. (1988). Maternity Leave Policies: An International Survey. Harv. Women's LJ, 11, 171. (p.195) (for example: in 
Sweden, where the laws are enforced, societal and economic pressures prevent many men and some women from taking 
advantages of the benefits). 
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formerly performed by the mother on leave. The employer has different reorganisation alternatives: 

choosing to employ a substitute or arranging for work-sharing, such that the remaining employees 

fulfil the tasks of the mother on leave. Some workplaces may also allow for leaving the work left 

undone until the employee returns, but this would seem to be feasible only for cases in which the 

duration of absence is rather short. However, the maternity leave policies alone will not eliminate 

women’s subordination. Other legal and societal changes are also needed. 

The key findings by Cerise et al (2013) suggest that government-funded paid maternity leave has a 

greater positive effect on female workers in countries with higher levels of discrimination. At least four 

arguments are worth stressing. First, the predicted values of female labour force participation would 

be 20% greater in countries with high levels of discrimination if all countries had government-funded 

maternity leave. On the contrary, the effect of government-paid maternity leave on women’s 

employment is just half of the improvement in countries with low levels of family discrimination. It 

turns out that a policy measure such as maternity leave can play a critical role in fostering women’s 

employment in contexts of developing countries. Second, the importance of benefits and financial 

assistance from the Government may help households to sustain a long maternity leave when the 

salaries of women are absent. Third, since the costs of maternity leave are solely borne by employers, 

female workers are possibly discriminated against because of the higher costs for employers. Finally, 

Cerise et al564 prove that social norms and policies in developing countries can create double 

disadvantages: (i) women are discriminated against at the family level, and (ii) governments do not 

support the cost of maternity leave. This suggests that the double discrimination is correlated to 

female participation in the labour market, especially in those countries where discriminatory social 

norms are higher.  

In short, maternity leave and benefits are provided for by labour law and social security law, and the 

protection of women workers on the grounds of sex discrimination are reinforced and implemented. 

However, reducing the burden of family responsibilities and removing gender stereotypes together 

with prejudices have left little room for reaching the target of gender equality and protecting working 

women in the labour market (i.e. long maternity leave and job security and maternity benefits). It is 

expected that these remaining issues will be resolved in the new Labour Code in line with the 

achievement of gender equality in employment.  

 

                                                   

564 Cerise, S., Eliseeva, A., Francavilla, F., Mejia, C., & Tuccio, M. (2013). How do maternity leave and discriminatory social 
norms relate to women’s employment in developing countries? 
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Prohibited jobs  

Although from a legal perspective the protective provisions concerning safety and health in the 

workplace for women workers and in particular women in maternity have been adopted, these 

provisions are problematic. Article 160 of the Labour Code and Circular No. 26 contain a list of 77 jobs 

prohibited for women, which mainly focuses on protecting them from health and safety risks. This 

clearly undermines the country’s efforts to create women’s job opportunities. Based on this list, two 

major findings will be discussed.  

First, the list of banned occupations for women possibly invokes discrimination against women workers 

in labour market participation. In addition, there is direct discrimination in employment on the grounds 

of pregnancy when women cannot obtain jobs because of these prohibiting regulations, even when 

women workers meet the demands of the work. Thus, finding a job is much tougher for women than 

it is for men because of a number of barriers, such as cultural norms, employers’ prejudice, women’s 

career interruption, and labour legislation. The enactment of such protective measures seems to bring 

a positive effect on women workers, however, it should be recognized that these regulations are 

somewhat disadvantageous for the development of the labour market. 

Indeed, it is rooted in the protective legislation that women workers get fewer chances in employment, 

as employers are not allowed to hire women for certain jobs, which constrains women workers’ 

opportunities on the labour market compared to their male counterparts. Many women workers are 

rejected for recruitment because of the protective regulations, or have been dismissed after having 

been employed in these types of heavy jobs for quite a long period, or their labour contract has been 

not been renewed.565 

The regulations in Circular No. 26 largely affect women workers who are over 40 (e.g. women who have 

children and do not want to have more children, or women who are above reproductive age) in finding 

and keeping their job, since they are the only breadwinners in their families. Moreover, many poor 

women and women in rural areas who are low-skilled and have a low education are willing to take the 

prohibited jobs because work is considered an important route to escape poverty. As such, the list of 

77 banned jobs for women reduces the employment opportunities for women workers and increases 

the likelihood that they fall back into poverty. 

 

                                                   

565 77 banned jobs for women. Available at: http://vietnamnet.vn/vn/doi-song/cam-phu-nu-lam-77-viec-lay-gi-ma-song-
154177.html; http://vietnamnet.vn/vn/doi-song/sao-lai-cam-lua-chon-duy-nhat-de-muu-sinh-cua-phu-nu-154018.html.  

http://vietnamnet.vn/vn/doi-song/cam-phu-nu-lam-77-viec-lay-gi-ma-song-154177.html
http://vietnamnet.vn/vn/doi-song/cam-phu-nu-lam-77-viec-lay-gi-ma-song-154177.html
http://vietnamnet.vn/vn/doi-song/sao-lai-cam-lua-chon-duy-nhat-de-muu-sinh-cua-phu-nu-154018.html
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Furthermore, employers are not interested in hiring women workers as they do not want to break 

labour regulations protecting women workers and women in maternity. The list of 77 jobs coupled 

with a number of protection regulations, such as reduced working hours and 60-minute breaks for 

breastfeeding, is why employers dislike hiring women. It should also be noted that due to hiring women 

workers, expenditure is likely to be higher for the enterprises.  

The second finding concerns the demands of improving labour safety and health standards and 

enhancing the obligations and responsibilities of employers at the workplace, which are important to 

achieve the goal of employment security and gender equality in labour relations, for both men and 

women workers. The current labour law creates a barrier for women in participating in the labour 

market and restricts employers from hiring women workers. In this regard, although Article 160 of the 

Labour Code and Decree No. 26 ban women from doing 77 jobs that could badly affect their 

reproductive function and child fostering duties, in reality, women have nevertheless been doing these 

prohibited jobs. Pursuant to the protective provisions, many women workers must stop doing their 

current jobs. Obviously, these regulations may increase the rate of female unemployment by limiting 

women to participate in the employment market.  At the same time, employers have to cope with the 

difficulties in running their business (e.g. lack of employees, recruiting new employees, training cost 

for new employees, and redeployment of employees). In addition, the regulations can cause a financial 

burden on employers when employing women workers. As a result, there recently is a widespread 

tendency of enterprises in Vietnam to recruit male instead of female employees. Clearly, the current 

protective measures for women workers have created a possible source of discrimination against 

women in employment in Vietnam. 

The arguments made here are that, on the one hand, improving labour safety and health standards 

with respect to enhancing the obligation and responsibilities of employers at the workplace is 

important to achieve the goal of employment security and gender equality in labour relations. On the 

other hand, the labour inspection system in Vietnam and the workers’ representation need to be 

established and their roles promoted in protecting the safety and health of workers in employment, 

rather than applying the prohibitions discussed to female workers in employment. The weakness or 

absence of well-functioning labour market institutions and policies, such as labour inspectors, trade 

unions and collective bargaining also partly add to the persistency of gender inequality in the Vietnam 

labour market.  

It is remarkable how strongly the protective regulations for women workers are linked with the 

increase in gender equality in employment. There is an urgent need for a complete labour legislation 

in Vietnam. Women workers are protected by labour law and other related protective legislative 
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documents, but there is a clear violation of the Constitution566 which stipulates the rule of law principle 

for all citizens and the principle of gender equality for men and women in employment. 

Thus, the current protective measures for women workers in general and women workers in pregnancy 

and childbearing in particular do not achieve gender equality in the workplace. It is believed that the 

State should develop and improve working conditions rather than issue regulations on prohibited jobs 

for women workers. The thought “something which cannot be managed, has to be banned”, which is 

embedded in the legislative process, should be changed. The list of banned jobs for women is 

considered to be preventing rather than protecting women workers from being employed in certain 

jobs. In reality, these provisions adversely affect a wide range of women workers, who are frequently 

employed in lower-paid, lower-skilled occupations and without social insurance, in rural areas. 

However, there is a contradiction in the legal system between the principle of equality for all citizens 

and gender equality. Notwithstanding the protective measures aimed at promoting gender equality 

and supporting women, they do not consider gender discrimination,567 and working women are 

confronted with more barriers in employment compared to their male counterparts. It is highlighted 

that there is a need to adopt new legislative labour regulations that focus on counteracting barriers to 

women’s employment and enhancing the duties of enterprises with regard to workplace safety.  

Employment rights 

Protective maternity and other related policies are established in labour law to protect women workers 

in maternity and to reduce barriers for women in combining work and family life. The current labour 

law provides for protective measures concerning night work, overtime work, shift work and labour 

mobilisation, as well as provisions concerning the expenditure of pregnancy and childcare facilities and 

work security. These measures are, however, counterproductive to women workers in employment 

and to women’s position in the labour market. In the following paragraphs, five issues are discussed 

and recommendations are made with regard to a new legislative framework that fits within the 

protection of women workers in maternity and the accomplishment of gender equality in labour 

relations.  

 

                                                   

566 Constitution 2013, arts 16, 26 and 35. 

567 Gender Equality Law 2006, art. 6 (3,4). 

 



 

146 

First, it should be noted that the protective measures concerning night work, shift work, overtime work 

and labour mobilisation focused on protecting women workers in maternity have an unintended 

effect: the restrictions on the pregnant worker can cause an additional burden for employers in 

running their enterprises.568  

A second issue is the effect of the protective measures on the job security of women workers. 

Employers may not dismiss a female employee or unilaterally terminate the employment contract of 

a female employee due to the employee’s marriage, pregnancy, maternity leave, or her nursing a child 

under 12 months of age, except when the employer, who is an individual, dies, or is declared by the 

court as having lost the capacity of civil acts, as missing or dead, or the employer, who is not an 

individual, ceases its business operation. During the time of pregnancy, during the maternity leave as 

regulated in social insurance law, or during the period when nursing a child under 12 months, labour 

disciplinary measures may not be applied to the female employee. Moreover, women workers are 

guaranteed the right to return to their previous work when the maternity leave comes to an end.  

However, there is a growing trend in private enterprises of unfair dismissal of pregnant workers, 

notwithstanding that illegal dismissal is regulated by labour law and criminal law. The enterprises apply 

their code of conduct in order to fire the pregnant workers. One example case is the dismissal of a 

pregnant worker in the JNTC VINA company in the province Phu Tho. The women worker was forced 

to leave the company as she was sixth months pregnant and she did not receive any maternity 

benefits.569 Another case of unfair dismissal concerned women workers breastfeeding in Sbgear Vina-

HocMon in Ho Chi Minh city. The women workers were fired immediately because of their comments 

related to the quality of lunch.570 An even more serious case took place in the Mamuchi Motor Vietnam 

Limited Company in Bien Hoa, where a pregnant worker was forced to resign after being 

psychologically terrorised for a long time.571 

 

                                                   

568 Truong, T. D. (2002). Gender and enterprise development in Vietnam under Doi-Moi: issues for policy, research and 
training. ISS Working Paper Series/General Series, 363, 1-34. 

569Available at: https://baomoi.com/phu-tho-bi-buoc-thoi-viec-khi-dang-mang-thai-lao-dong-viet-don-cau-

cuu/c/24117709.epi. 

570 Available at: https://laodong.vn/cong-doan/bi-duoi-viec-vi-keu-ca-bua-an-khong-du-dinh-duong-81522.bld. 

571 Available at: https://thanhnien.vn/thoi-su/ep-nguoi-mang-thai-nghi-viec-bang-kieu-khung-bo-tinh-than-

474430.html. 

 

https://baomoi.com/phu-tho-bi-buoc-thoi-viec-khi-dang-mang-thai-lao-dong-viet-don-cau-cuu/c/24117709.epi
https://baomoi.com/phu-tho-bi-buoc-thoi-viec-khi-dang-mang-thai-lao-dong-viet-don-cau-cuu/c/24117709.epi
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Third, notwithstanding that equality in recruitment is laid down in labour law, there has been evidence 

of gender discrimination in the labour market in this respect. In this regard, two issues in the 

recruitment process will be dealt with: (i) inequality in job advertisements and (ii) recruitment 

conditions for women workers. 

First, direct discrimination based on gender is indeed found in job advertisements. The discrimination 

in the labour market which many women experience often begins with a discriminatory job 

advertisement. According to a survey by the ILO and Navigos Search, one in five vacancies posting 

included gender issues during the period from November 2014 to January 2015. Among the jobs 

posted containing gender requirements, 70% demanded male candidates, while only 30% required 

female candidates to apply.572 In addition, the requirements with regard to qualifications and 

competencies for the job were partly influenced by bias based on gender. In other words, certain types 

of jobs are supposed to attract men instead of women workers. 

Figure 2.1 below shows the key factors considered by employers during job interviews in Vietnam. This 

suggests that employers prefer not to recruit women who are planning to have children in the future 

and bear the family responsibilities. A large number of cases has been reported in which women 

workers experienced restrictions on the basis of their reproductive role and family responsibilities. 

Thus, the regulations concerning gender equality in the workplace are disadvantageous for Vietnamese 

women. Due to gender discrimination in the recruitment procedure and inequality in employment in 

employment relations in Vietnam, women workers in maternity are becoming a vulnerable group.  

 

                                                   

572 Ending gender discrimination in recruitment and work environment will promote business success. Available at 
http://www.ilo.org/hanoi/Informationresources/Publicinformation/Pressreleases/WCMS_348642/lang--en/index.htm, 
accessed on 15 February 2017. 

 

http://www.ilo.org/hanoi/Informationresources/Publicinformation/Pressreleases/WCMS_348642/lang--en/index.htm
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Figure 2.2: Key factors considered by employers during job interviews573 

Meanwhile, job advertisements for jobs such as office supporter mainly require female employees (i.e. 

reception: 95%; secretaries and assistants: 95%, accounting and administrative personnel: 70%). The 

ILO survey mentioned above shows that 20% of the studied companies admit that women are 

concentrated in certain types and certain jobs, including accounting, office staff, administration, and 

personnel office. On the other hand, it is indicated that advertisements for management positions 

often focus on men (up to 83%).574 Consequently, male workers are likely to work in jobs with higher 

skills as well as better earnings than their female counterparts. 

The second issue in the recruitment process, i.e. discriminatory recruitment requirements, is one of 

the chief factors which contribute to gender discrimination in recruitment. Enterprises apply various 

recruitment conditions for female workers, such as: women workers are not allowed to get married 

after concluding the labour contract: 15% of all enterprises;575 the regulated period for having children 

is after one year: 45%, from one to two years: 19%, and more than two years: 36%; moreover, 58% of 

enterprises had their own regulations for women workers not to become pregnant for two or three 

 

                                                   

573 ILO (2015), Gender equality in Recruitment and Promotion Practice in Vietnam. Available at 
http://www.ilo.org/empent/Projects/score/facet/WCMS_546731/lang--en/index.htm, accessed on 25 April 2017.  

574 ILO (2015), Gender equality in Recruitment and Promotion Practice in Vietnam. Available at 
http://www.ilo.org/empent/Projects/score/facet/WCMS_546731/lang--en/index.htm, accessed on 25 April 2017.  

575 Committee on Social Affairs of the National Assembly, Gender Equality: Policies and Law, 2004, (p. 67). 
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years.576 In the case of the Doojung Vietnam enterprise, a Korean-owned export manufacturer of 

Cosmetics Brushes, employees were required not to become pregnant for three years.577 Even in the 

enterprises in the Bac Ninh Industrial Park, women workers were dismissed when they became 

pregnant.578 Thus, in practice, women workers are treated unfairly in the recruitment procedure by 

artificially raising the entry requirements.  

In addition, in SOEs there is lacking transparency in recruitment. Despite the transfer to a market 

economy, the process of recruitment in the public sector still plays a crucial role in employment. 

Although the wage level in the public sector is quite low, many women workers favour working there. 

The main possible reasons are that the public sector offers stable jobs and maternity benefits to which 

the women workers are entitled. Non-transparent selection procedures and substantial “fees” for 

successful appointments have been widely reported in this sector.579 

Fourth, the protection of women workers and the creation of a safe working environment are 

necessary to create a context where the labour force participation of women workers can be improved. 

The Labour Code of 2012 contains provisions on sexual harassment, which aim at protecting women’s 

dignity in the workplace. These regulations can be seen as the first step of the established framework 

for the development and advancement of women workers. They are supposed to help solve sexual 

harassment issue in Vietnam. However, harassment issues are regulated in only four framework 

articles, without any definition, sanctions or specifications. The provisions concerning sexual 

harassment are limited in preventing and ending behaviours which are considered as insulting to the 

honour and dignity of others at the workplace. The implementation of the provisions and the 

prevention of sexual harassment in practice are thus ineffective. It is clear that the law leaves room for 

interpretation of the definition of sexual harassment and its contents. Furthermore, in practice, no 

case of sexual harassment has been found and taken to court. Therefore, there is a clear need to 

address the issue of sexual harassment at the workplace and tackle the identified shortcomings by 

legislative means. The definition of sexual harassment and its forms need to be regulated under the 

law. Also, there need to be strict sanctions and the system of labour control needs to be improved. 

 

                                                   

576 Committee on Social Affairs of the National Assembly, Gender Equality: Policies and Law, 2004, (p.68); available at 
http://nld.com.vn/cong-doan/huy-bo-quy-dinh-trai-luat-20161005221419082.htm, accessed on 8 October 2016. 

577 Made in Vietnam, Labour Rights Violations in Vietnam’s Export Manufacturing Sector, Worker Rights Consortium, May 
2013 (p. 12). 

578 Dismissal of women workers in BacNinh. Socialist Journal, 2009. 

579 Phan, D., & Coxhead, I. (2013). Long-run costs of piecemeal reform: wage inequality and returns to education in Vietnam. 
Journal of Comparative Economics, 41(4), 1106-1122. 

http://nld.com.vn/cong-doan/huy-bo-quy-dinh-trai-luat-20161005221419082.htm
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There furthermore is a need for a coordination mechanism concerning the role of trade unions and 

other institutes, the aim of which is to protect women workers at the workplace. 

Fifth and finally, for what concerns favourable measures for women workers and supportive policies 

for employers, two practical issues need to be discussed. Despite the achievement of labour law on 

gender equality in employment, the shortcomings of the protective measures need to be dealt with 

(e.g. increased expenditure when hiring female workers). The preference regulations (i.e. Article 155 

concerning the protection of pregnant workers) for women workers such as extra break time, break 

time during menstruation and breastfeeding, and suitable toilets and bathrooms have lacked 

enforcement and may become barriers to women in labour market participation. The reality for 

women workers in industrial areas is opposite of what is merely regulated in Article 155 of the Labour 

Code. One striking example is the company Shilla Bags, Young Woo, in Ho Chi Minh. This company, 

specialised in suitcases and bags and 100% Korean, has around 1000 Vietnamese women workers. 

Despite the national labour legislation, the company has enforced its own regulations on the workers’ 

rights to toilet breaks: two times per day, 9.30 -10.30 and 14.00-15.00. There are around 100 women 

for each working line and within these two hours, each woman needs to apply for one badge. 

Unfortunately, the rule is that there are only three badges per one hour for toilet for 100 women 

workers. In addition, this company has only 10 toilets and most of them do not have proper hygiene 

and sanitation (i.e. damaged and without water). As a consequence, many women workers do not have 

the chance to go to toilet and dare not to drink water.  It is clear that the company’s own regulation is 

a violation of employment rights and human rights.  These examples, coupled with the current 

situations of unfair recruitment of women workers in employment, have proven that gender 

discrimination in employment on the grounds of maternity exists in Vietnam.  

Although enterprises can make use of supportive policies in creating more jobs for women workers 

and in employing women workers (i.e. tax reduction), there has been evidence that employers are not 

interested in hiring women workers. One reason is that hiring women workers is likely to raise 

expenditure for the enterprise. In practice, enterprises usually prefer to recruit men rather than 

women workers, while other enterprises are willing to pay penalties for their labour violations instead 

of following the protective regulations on maternity. For example, enterprises’ policies frequently 

violate the regulations regarding flexible working hours for women workers who are breastfeeding 

children under twelve months. In accordance with Decree No. 88/2015/ND-CP on penalties for 

administrative violations in employment and social insurance, the level of the fines applied are around 

three million VND (EUR 120) to 60 million VND (EUR 2,400) equivalent to the labour violation. 

From the above discussion, it has become clear that the protective measures for women workers, and 

pregnant and breastfeeding workers attempt to protect the health and safety of women at work and 
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ensure stable jobs for women workers. These provisions have contributed in the light of combating 

gender discrimination in employment, particularly working hours’ restrictions, night work, work 

security and mandatory benefits for women workers. Moreover, these protective measures are 

designed to achieve various social objectives, such as providing women with more time for family 

responsibilities and reducing women’s exposure to work-related danger. However, these protective 

measures, in their practical implementation, also have certain weakening effects in limiting women to 

enter the labour market and in raising the financial burden of enterprises. It is therefore suggested 

that a new regulation concerning employment rights is adopted on the basis of the harmonisation of 

mutual benefits for the parties in the labour relations. More importantly, the new regulations should 

be issued on the grounds of gender equality and the protection of working women in employment, in 

the context of the transitional economy in Vietnam.  

The protection of maternity in Vietnamese legislation and its limiting effects 

As discussed above, the protection of pregnancy and maternity for women workers is a primary 

concern that is institutionalized in labour law and social insurance law, and that has been 

mainstreamed in the processes of socio-economic development. The principle of protecting women 

workers in labour relations is partly recognised in the current legislation. However, there are some 

outstanding issues which have increased the barriers for women workers’ participation in the labour 

market. Women workers’ position in the labour market and gender discrimination in employment have 

deteriorated due to the following three reasons.  

First, notwithstanding the protective labour law regulations concerning pregnancy and maternity, 

these protective instruments have a limited legislative framework and lacks practical implementation. 

We have seen that protective regulations (i.e. health protection, banned jobs, maternity leave, 

supportive measures) potentially lead to greater discrimination in the recruitment of women of 

childbearing age, as well as to unfair treatment and dismissal of pregnant women workers and new 

mothers. 

Second, in the area of maternity, labour law and social insurance law merely focus on the official 

sectors in the economy, whereas the informal sector where most women workers are concentrated 

have not been the subject of protective legislation. The current protective measures in the law on 

social insurance do not cover pregnant workers in the informal sector. It has been found that a vast 

number of women workers and their children are not entitled to social security or covered by childcare 

regimes.  

Third and finally, there is a lack of control and monitoring mechanisms for the enforcement of the 

labour regulations in Vietnam. This has led to a situation in which many enterprises have developed 
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their specific domestic regulations in order to regulate labour relations. The case of recruitment and 

the dismissal of women workers are examples of this.  

Thus, despite the legislative protective measures for women in maternity, and despite the fact that the 

main aim of protecting women workers against gender discrimination is reinforced and implemented, 

the burden of family responsibilities needs to be reduced and gender stereotypes and social prejudices 

need to be removed to reach the goal of gender equality in the labour market. It is expected that these 

remaining issues and their major reasons will be resolved in the amendments to the Labour Code of 

2012 in the coming year. 

2.2.2.5 Concluding remark  

The protective measures for pregnant and breastfeeding workers have played an important role in 

national legislation. These provisions have contributed in the light of combating gender discrimination 

in employment, particularly working hours’ restrictions, night work, prohibited jobs, and mandatory 

benefits for women workers. Moreover, these protective measures are designed to achieve various 

social objectives, such as combining work and family responsibilities, and reducing women’s health 

exposure to work-related danger. 

In addition, sex discrimination in employment has received more attention from the public and the 

Vietnamese Government in recent years. The Government has taken steps toward alleviating this 

problem by for instance enacting national legislation and guiding documents. Besides efforts made by 

the Vietnamese Government, other institutes (i.e. the Communist Party, the administrative agencies) 

need to take more effective action.  

Notwithstanding Vietnam has made significant progress in employment discrimination legislation, 

these initial advances are far from sufficient, and several areas for improvement still exist. Because the 

gender equality provisions are within a limited legislative framework, as a result, gender equality in 

employment and labour law regulations are difficult to enforce. A number of regulations with respect 

to the role of women workers in employment and equal opportunity for men and women in the labour 

market should be addressed. In doing so, there is an urgent need to improve workplace health and 

safety in practice, as well as to lift legal barriers on women’s employment. This way, a conducive 

employment environment can be created to promote gender equality in Vietnam.  

So, from a legal perspective, the strategy of the legislation to protect the health and safety of pregnant 

women workers at work has been shown. Maternity protection provides women workers with 

comprehensive protection during their pregnancy and for a certain period of time after they have given 

birth. However, the current legislation has certain limitations in connection with the protection of 
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pregnant workers, the guarantee of women jobs, and gender equality at work. The most important 

comment to make is that the additional protective measures have given rise to more discrimination 

against women workers in the labour market. Therefore, for the protective health and safety 

regulations, the benefits for both parties should be harmonised in the labour market.  

Conclusion 

The focus of this chapter was to address the current Vietnamese labour law concerning gender 

discrimination in pay and the protective measures for women workers in maternity, based on the link 

to the overview of the legislative bodies and the legal system. It was suggested that the Vietnamese 

legal system has been influenced by historical factors and that the current legal system is still a 

communist legal system ruled by CPV policies. In the Vietnamese legal system, the legislative 

document is the sole source of law, while the interpretation of the Court and customary law are not 

considered as sources of law.  

Concerning gender equality, the Vietnamese law on eliminating discrimination against women was 

established and developed when the Republic of Vietnam was founded in 1945. The research has 

shown that, notwithstanding that the constitutional principle of gender equality is indeed laid down 

by law, it is limited in aspirations. Based on this constitutional principle, the Vietnamese Government 

has enacted a series of laws to remove barriers faced by women in employment (i.e. the Labour Code, 

the Law on Gender Equality, the Law on Social Insurance etc.). The above analysis has pointed out two 

significant issues with regard to the gender discrimination legislation in Vietnam today: (i) the issue of 

gender equality in the labour market and (ii) the major drawbacks and weaknesses of the current 

labour law. 

In the development of Vietnam, and especially its economic transformation, the disparity in the labour 

market has had adverse effects on women workers. They have been confronted with difficulties in 

obtaining and keeping their jobs compared to their male counterparts. Furthermore, women workers 

have struggled in attaining income jobs and reconciling between work and family responsibilities. This 

chapter mainly focused on two major areas of gender equality in employment which merged in 

Vietnam since 1986. Gender equality could be achieved through recognition, promotion and 

protection of the value of gender equality in employment in labour law.  

In terms of equality in employment relations on the grounds of sex, based on the constitutional 

principle of equal rights before the law, the State, enterprises and social-political organisations have 

to create stable jobs and protect equality for all workers. In this respect, the Labour Code, the Law on 

Gender Equality, the Education Law, and other guiding documents are designed to achieve equality in 
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practice. Although there has been a gender revolution in employment since 1945, gender equality in 

industrial relations is rather slow and uneven. It was also argued what the new Vietnamese legislative 

framework with regard to gender equality could look like and how it could be taken into account by 

the Government. 

Concerning the gender wage gap, the right to equal pay on the grounds of sex is stipulated in Vietnam’s 

legislative documents. Notwithstanding the recognition of the gender wage gap under labour law, the 

law on gender equality, and other legislative guiding documents, the Vietnamese law on gender 

equality in pay has many disadvantages. The lack of specific definitions in terms of pay, equal pay and 

equal work of equal value has hindered the progress of gender equality in practice. Although the 

principle of equal pay for equal work or work of equal value is worded, the interpretation of equal 

work and equal value is an empty shell in labour law. Moreover, thus far the legal term of indirect 

discrimination is not mentioned in national law. Also, the position of the trade union, whose role it is 

to bargain wage at the grassroots level, has been weak and impotent in protecting the interests of 

women workers. Furthermore, a major issue that emerged in Vietnam is the disparity with the wages 

of women workers in the informal sector, as they earn up to 50% less than their counterparts in the 

formal sectors. Lastly, the central wage policy carried out in Vietnam concerning the basic minimum 

wage and the regional minimum wage constitutes a barrier to achieve equal pay in Vietnam.   

Protective measures for women workers in the workplace with regard to pregnancy, maternity, and 

childcare regimes are well provided for by the legal system. Women workers are entitled to maternity 

leave of at least six months, which needs to be taken before and after confinement in accordance with 

the labour law and social security law. However, an employment contract is an obligation to fall under 

the maternity leave regime. A vast number of women workers are employed in the informal sector 

and are consequently not provided with any social security benefits, and are thus not entitled to 

maternity leave. Moreover, the provision concerning job security for women workers in maternity has 

had less effect and is insufficiently controlled by labour inspectors. With regard to parental leave, the 

legal system in Vietnam has partly met international regulations. It is furthermore noteworthy that 

childcare provisions appear to be lacking in the social welfare of the state: only the public healthcare 

system under the National Health provides welfare free of charge for children under the age of six 

only.  

Protective measures for women workers focus on protecting them in the workplace with a list of 77 

jobs banned for women. The position taken is that these legal measures intend to protect the health 

and safety of women workers, but that they have thus increased the responsibilities for enterprises 

when hiring women workers. It is not surprising that these protective regulations have a negative 

impact that may push women out of the labour market. 
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Given these basic gender divisions in labour law, women workers are often confined to occupations 

traditionally performed by women, e.g. care work and work in domestic services. These jobs are 

frequently unstable and marked by low wages, the absence of social insurance and poor working 

conditions. It may be concluded that Vietnam is in urgent need of a complete set of legislation that 

looks beyond how gender equality in labour relations is established and that, ultimately, values and 

promotes the role of working women in all aspects of social life. In this regard, concrete suggestions 

are made to the legislature and policymakers to amend the labour law in such a way that it fits within 

a positive legislative framework that is supportive in achieving gender equality in labour relations in 

Vietnam.  
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 The European Union and sex 

discrimination in labour law 

Introduction 

As mentioned in the introductory chapter, this thesis also makes an analysis of EU labour law with a 

focus on sex discrimination in the workplace. Based on this analysis, this chapter attempts to address 

two principal questions. The first question is to what extent the term “gender discrimination in labour 

law” has an impact on legislation, policies and equality law in the European Union. If a relevant legal 

value is found in the EU legal system , the second question is posed, which delves into the possible 

ways by which Vietnam can benefit from these observations by incorporating them in its own labour 

law. 

This chapter examines EU labour law and explores the law on anti-discrimination at work. In this 

regard, this chapter is organised into two major sections. Section 3.1 will briefly outline EU labour law, 

including an introduction and overall contents. It focuses on the two main parts of EU labour law: 

individual labour law and collective labour law. In Section 3.2, EU labour law concerning sex equality 

in labour law will be explored, including an introduction to the main fields of sex equality in 

employment and related discussions. Pursuant to EU labour law, workers have the right to be treated 

equally in pay, employment relations, and social security, including women workers. There is no 

discrimination on the grounds of sex in employment under the EU legislative instruments. This section 

pays particular attention to equal treatment in the labour market based on (i) the principle of equal 

pay for equal work of equal value, and (ii) protective measures for women workers on the grounds of 

gender equality.  

The most important point of this first issue of Section 3.2 is equality in pay between men and women 

in the EU, which will be studied by evaluating EU legislative instruments (i.e. Treaties, Directives580) 

 

                                                   

580 As explained at the end of chapter 1, neither Directive 2019/1152 nor Directive 2019/1158 is discussed in the 

present chapter, as the master copy of this text was closed in the spring of 2019. 
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and judgments by the Court of Justice of the European Union (CJEU). The EU gender equality law starts 

with the principle of equal pay for equal work as laid down in Article 119 of the Treaty of Rome (later 

141 TEU, and now 157 TFEU) and implemented by the Equal Pay Directive of 1975 (now Equal 

Treatment Directive 2006/54/EU). Furthermore, several cases concerning equal pay were brought 

before the CJEU. The main findings on this first issue are threefold. First, the principle of equal pay for 

equal work of equal value on the grounds of sex is enshrined in EU equality law, where the concept of 

equality has two facets: formal equality and substantive equality. Second, the concepts of 

discrimination (i.e. direct and indirect discrimination), equality (i.e. formal equality and substantive 

equality), and the method of evaluation used to determine whether work can be considered equal or 

of equal value are described. The third finding concerns the significance of the role of the CJEU in 

creating a clear labour law framework for gender equality in pay.  

For the second issue of Section 3.2, the EU protective measures for women workers concerning 

maternity, pregnancy and childcare are explored. These regulations have been established applying 

the principle of gender equality in employment for women workers, and in the light of how far 

protective measures can go and how much the costs rise when employing women workers, which in 

turn may induce discrimination against women in the labour market. In this part as well, it is discussed 

how the legal terms of indirect discrimination and substantive equality are utilised and interpreted by 

the CJEU. This section aims at finding out how to achieve equality in results and reduce adverse 

treatment of women workers at work.  

This chapter finally seeks to assess the role of the CJEU in achieving gender equality in labour relations. 

By focusing on the far-reaching EU legislative instruments and the interpretations of the CJEU in a 

number of cases on gender equality, the study would like to formulate how this may contribute to 

Vietnam in the light of its renovation and complement a completely new legislative framework 

concerning gender equality. 

3.1 The main contents of European Union labour law  

To facilitate the discussion of the core contents of European Union labour law, this section will be 

divided into two parts. The first part will focus on some key issues of individual labour law: freedom of 

movement, equal treatment, equal pay, the employment contract, safety and health at work, conflicts 

of labour law, and workers’ employment rights on restructuring enterprises. The second part will view 

things from a general and corporate perspective and will tackle issues such as the freedom of 

association, collective bargaining, collective action.  
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3.1.1 Individual labour law 

The free movement of workers581 is one of the four fundamental freedoms which EU workers posses.582 

Article 21(1) TFEU stipulates that “Every citizen of the Union shall have the right to move and reside 

freely within the territory of the Member States, subject to the limitations and conditions laid down in 

the Treaties and by the measures adopted to give them effect.” Article 26(2) of the same Treaty defines 

the internal market, i.e. it “shall comprise an area without internal frontiers in which the free movement 

of goods, persons, services and capital is ensured in accordance with the provisions of the Treaties.” 

More specifically, Article 45 TFEU focuses on three key elements for the free movement of workers, 

while Article 54(1) acknowledges that the freedom of movement for workers should be secured within 

the Union. 

Equal treatment in employment and occupation has assisted the development of the internal market 

in the EU. The equal treatment principle covers equality not only on the basis of sex, but also on the 

basis of disability, age, religion or belief, ethnicity, or sexual orientation. Since the ratification of Article 

119 of the Treaty of Rome, which emphasized the principle of equal pay for equal work, the Union has 

adopted many Directives. These include the Directives related to equal pay for men and women of 

1975,583 and the Directive related to the implementation of the principle of equal treatment for men 

and women as regards access to employment, vocational training and promotion, and working 

conditions of 1976.584 Similarly, in 1978 the Directive concerning the progressive implementation of 

the principle of equal treatment for men and women in matters of social security was adopted.585 This 

was followed by the Directive on the implementation of the principle of equal treatment for men and 

 

                                                   

581 TFEU, art. 45. 

582 The four fundamental freedoms are the free movement of goods (arts. 26, 28-37), the freedom of movement for workers 
(arts. 4(2)(a), 20, 26 and 45-48), the freedom to provide services (arts. 26, 49 to 55, 56 to 62), and the free movement of 
capital (arts. 63 to 66) TFEU. 

583 Council Directive 75/117/EEC of 10 February 1975 on the approximation of the laws of the Member States relating to the 
application of the principle of equal pay for men and women, O.J. L 45, 19 February 1975, pp. 19–20. (hereinafter Equal Pay 
Directive). 

584 Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of equal treatment for men and 
women as regards access to employment, vocational training and promotion, and working conditions, O.J. L 39, 14 February 
1976, pp. 40–42. (hereinafter Equal Treatment Directive). 

585 Council Directive 79/7/EEC of 19 December 1978 on the progressive implementation of the principle of equal treatment 
for men and women in matters of social security, O.J. L 6/24, 10 January 1979. 

 



 

160 

women in occupational social security schemes of 1986,586 and the Directive on the burden of proof in 

case of discrimination based on sex of 1997.587 In 2000, a general framework for equal treatment in 

employment and occupation was established588 along with the implementation of the principle of 

equal treatment between persons irrespective of racial or ethnic origin.589 These culminated in 2006 

when Directive 2006/54/EC was introduced, implementing the principle of equal opportunities and 

equal treatment of men and women in matters of employment and occupation.590  

Concerning the labour contract, the Community Charter of Fundamental Social Rights for Workers 

states: “The conditions of employment of every worker of the European Community shall be stipulated 

in laws, a collective agreement or a contract of employment, according to arrangements applying in 

each country.”591 In the landmark case of Lawrie-Blum592 an employment contract was given a robust 

definition: “a contract whereby a person performs services of some economic value for and under the 

direction of another person in return for which he received remuneration”. On 14 October 1991, the 

Council of the European Communities adopted Directive 91/533/EEC593 on an employer’s obligation to 

inform employees of the conditions applicable to the contract or employment relationship, which 

applied “to every paid employee having a contract or employment relationship, and defined by the law 

in force in a Member State and/or governed by the law in force in a Member State.”594 In accordance 

 

                                                   

586 Council Directive 86/378/EEC of 24 July 1986 on the implementation of the principle of equal treatment for men and 
women in occupational social security schemes, O.J. L 225/40, 12 August 1986. 

587 Council Directive 97/80/EEC of 15 December 1997 on the burden of proof in cases of discrimination based on sex, O.J. L 
14/6, 20 January 1998. 

588 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment 
and occupation, O.J. L 303/16, 2 December 2000. 

589 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective 
of racial or ethnic origin, O.J. L 180/22, 19 July 2000, point 9. 

590 Council Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of the 
principle of equal opportunities and equal treatment of men and women in matters of employment and occupation (recast), 
O.J. L 204, 26 July 2006, pp. 23–36. (hereinafter Recast Directive). 

591 Community Charter of Fundamental Social Rights for Workers, point 9. 

592 Case C-66/85 Lawrie-Blum v Land Baden-Württemberg [1986] ECR 2121, para 17. 

593 Council Directive 91/533/EEC of 14 October 1991 on an employer’s obligation to inform employees of the conditions 
applicable to the contract or employment relationship, O.J. L 288/32, 18 October 1991. 

594 Id. art. 1. 
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with this Directive, an employer must inform an employee to whom this Directive applies of the 

essential aspects of the contract or employment relationship.595 

EU law has furthermore paid attention to health and safety in different statutes. Article 151 TFEU (ex 

136 EC) addresses the improvement in working conditions and living standards of workers.596 Article 

156 TFEU empowers the European Commission to promote closer co-operation among the Member 

States in the field of occupational hygiene. The Commission Communication of 11 March 2002 focuses 

on adapting to change in work and society as a new Community strategy on health and safety at work. 

In 2004 the European Commission issued a Communication597 on the practical implementation of the 

provisions of six Directives.598 These Directives have been considered as the basic law on industrial 

safety in the EU.599  In addition, the Framework Directive on Safety and Health at Work600 encouraged 

improvements in workers’ safety and health at work. Being a Framework Directive, it needs other 

specific Directives for it to be executory601 and contribute to the enhancement of health and safety at 

work. 

 

                                                   

595 Id. art. 2(1). 

596 TFEU, art. 151(1). 

597 Communication from the Commission to the European Parliament, the Council, the European Economic and Social 
Committee and the Committee of Regions on the practical implementation of the provisions of the Health and Safety at Work 
Directives 89/391 (Framework), 89/654 (Workplaces), 89/655 (Work Equipment), 89/656 (Personal Protective Equipment), 
90/269 (Manual Handling of Loads) and 90/270 (Display Screen Equipment) (COM [2004] 62). 

598 These Directives included: Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage 
improvements in the safety and health of workers at work, O.J. L 183/1, 29 June 1989; Council Directive 89/654/EEC of 30 
November 1989 concerning the minimum safety and health requirements for the workplace (first individual Directive within 
the meaning of Article 16(1) of Directive 89/391/EEC, O.J. L 393/1, 30 December 1989; Council Directive 89/655 EEC of 30 
November 1989 concerning the minimum safety and health requirements for the use of work equipment by workers at work 
(second individual Directive within the meaning of Article 16 (1) of Directive 89/391/EEC, O.J. L 393/13, 30 December 1989;  
Council Directive 89/656/EEC of 30 November 1989 on the minimum health and safety requirements for the use by workers 
of personal protective equipment at the workplace (third individual Directive within the meaning of Article 16 (1) of Directive 
89/391/EEC), O.J. L 393/18 30 December 1989;  Council Directive 90/269/EEC of 29 May 1990 on the minimum health and 
safety requirements for the manual handling of loads where there is a risk particularly of back injury to workers (fourth 
individual Directive within the meaning of Article 16 (1) of Directive 89/391/EEC), O.J. L 156/9, 21 June 1990; and Council 
Directive 90/270/ EEC of 29 May 1990 on the minimum safety and health requirements for work with display screen 
equipment (fifth individual Directive within the meaning of Article 16(1) of Directive 89/391/EEC), O.J. L 156, 21 June 1990. 

599 Riesenhuber, K. (2012). European employment law: a systematic exposition. Intersentia. (p. 365). 

600 Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage improvements in the safety 

and health of workers at work, O.J. L 183/1, 29 June 1989. 

601 Directive 2004/37/EC on the risk from carcinogens, O.J. L 204; Directive 2000/54/EC on the risk from biological agents at 
work, O.J. L 262; Directive 99/92/EC on explosive atmospheres, O.J. L 23, 28.1.2000; Directive 98/24/EC on the risks from 
chemical agents, O.J. L 131, 5.5.1998; Directive 94/33/EC of 22 June 1994 on the protection of young people at work, O.J. L 
216, 20.8.1994; Directive 92/85/EEC on pregnant workers, O.J. L 348, 28.11.1992; Directive 92/58/EEC on safety and health 

 

http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52004DC0062
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The Council Recommendation on Childcare602 and the European Pact for Gender Equality played vital 

roles in the recognition of the need to have a better work-life balance for workers. The parental leave 

policy has enabled workers to take some time off to look after their children. Policies on childcare 

facilities, however, must be improved in order to achieve one of the targets of gender equality in the 

EU.603 

International labour law or conflicts of law determine which national law applies in cases involving 

foreign states. International laws continue to be of great significance to the EU as the national laws of 

Member States are far from being unified.604 In addition, certain central issues, e.g. unfair dismissal 

and sick pay, have not been dealt with. In the legal implementation process, an approximation of laws 

has been used. Furthermore, in the single market and free movement society, one question has been 

repeatedly raised: which court has jurisdiction and which legal system is applicable605  when a conflict 

appears? 

The EU is an internal market, but internal diversity606 is a cause of conflicts of interest among the 

Member States and other institutions. Outside Community law, the 1980 Convention on the Law 

Applicable to Contractual Obligations (the Rome Convention)607 was adopted under the former Article 

293 EC.608 Today, however, the Convention was not a community instrument but only remained 

supplementary to the Community during the drafting process. Article 81(2) (c) TFEU states that: “the 

compatibility of the rules applicable in the Member States concerning conflict of laws and of 

jurisdiction”. This article enables the EU to adopt measures when a conflict of laws occurs. Two 

 

                                                   
signs, O.J. L 245, 26.8.1992; Directive 91/383/EEC on the protection of temporary workers, O.J. L 206, 29 July 1991; Directive 
90/269/EEC on manual handling of heavy loads, O.J. L 156, 21.6.1990; Directive 90/270/EEC on work with visual display units, 
O.J. L 156, 21.6.1990; Directive 89/656/EEC on personal protective equipment, O.J. L 393, 30.12.1989; Directives 89/655/EEC 
and 95/63/EC on work equipment; Council Recommendation on child care, O.J. L 335, 30.12.1995.; Directive 89/654/EEC on 
minimum requirements, O.J. L 393, 30.12.1989. 

602 Council Recommendation 92/241/EEC of 31 March 1992 on child care, O.J. L 123/16, 8 May 1992 (hereinafter Child care 
Recommendation). 

603 Council Conclusions of 7 March 2011 on the European Pact for Gender Equality (2011-2020), O.J. C 155/02, 25 May 2011.  

604 Riesenhuber, K. (2012). European employment law: a systematic exposition. Intersentia. (p. 169). 

605 Blanpain, R. (2006). European labour law. Kluwer law international. (p. 390). 

606 Christian Joerges and Florian Rödl, Informal Politics, Formalized Law and the ‘Social Deficit’ of European Integration: 
Reflections after the Judgments of the ECJ in Viking and Laval, European Law Journal, Vol. 15, No. 1, January 2009, pp. 1–19. 
(p.8). 

607 1980 Rome Convention on the law applicable to contractual obligations (consolidated version), OJ 1998 C 27/34. 

608 EC Treaty, art. 293. 
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Regulations are in force: the Rome 1 Regulation and the Rome 2 Regulation. The Rome 1 Regulation 

came into force on 24 July 2008 and applies to contracts concluded on or after 17 December 2009. It 

covers international private law of employment contracts. The Rome 2 Regulation on the law 

applicable to non-contractual obligations was enacted in 2007 and entered into force on 11 January 

2009. This Regulation focuses on damages caused by industrial action. 

Concerning transfers of undertakings, as mentioned in the history of the EU above, there was much 

concern about the absence of social issues in the internal market in the early 1970s. The restructuring 

from increased competition had resulted in the mass dismissal of workers, changed terms and 

conditions of employment for employees, and workers being owed outstanding salaries.  

Three Directives were adopted as a result of this concern. The first Directive was Directive 2001/23/EC 

on the approximation of the laws of the Member States relating to the safeguarding of employees’ 

rights in the event of transfers of undertakings, businesses or parts of undertakings or businesses. This 

was followed by Directive 2008/94/EC609 on the protection of employees in the event of the insolvency 

of their employer.610 The third Directive is Directive 98/59/EC of 20 July 1998 on the approximation of 

the laws of the Member States regarding collective redundancies,611 which regulates dismissals 

affected by an employer for one or more reasons not related to the individual workers.612 From the 

point of view of insolvency, Framework Directive 2008/94/EC on the protection of employees in the 

event of the insolvency of their employer was adopted.613   

 

                                                   

609 Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member States relating to the 
safeguarding of employee’s rights in the event of transfers of undertakings, businesses of parts of undertakings or businesses, 
O.J. L 82/16, 22 March 2001.  

610 Directive 2008/94/EC of the European Parliament and of the Council of 22 October 2008 on the protection of employees 
in the event of the insolvency of their employer (Codified version) (Text with EEA relevance), O.J. L 283/36, 28 October 2008. 

611 Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Member States relating to collective 
redundancies, O.J. L 225/16, 12 August 1998. (hereinafter Collective Redundancies Directive). 

612 Id. art. 1(1) (a). 

613 Directive 2008/94/EC of the European Parliament and of the Council of 22 October 2008 on the protection of employees 
in the event of the insolvency of their employer (Codified version) (Text with EEA relevance), O.J. L 283/36, 28 October 2008. 

 

https://en.wikipedia.org/wiki/Business_Transfers_Directive
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0023:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:283:0036:01:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31998L0059:EN:HTML
https://en.wikipedia.org/wiki/Insolvency_Protection_Directive
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:283:0036:01:EN:HTML
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3.1.2 Collective labour law 

Collective labour law regulates the relationship between employees and employers/groups of 

employers. The rules related to collective labour law are mainly regulated in the Community Social 

Charter of 1989 and the EU Charter of Fundamental Rights of 2000.  

A wide range of collective rights are stipulated: the right of information, consultation, and participation 

for workers;614 the freedom of association for employers and workers;615 the right to negotiate for 

workers;616 and the right to resort to collective action, including a strike.617 Article 156 TFEU states that:  

“The Commission shall encourage cooperation between the Member States and facilitate the 

coordination of their action in all social policy fields under this Chapter, particularly in matters 

relating to the right of association and collective bargaining between employers and workers.”618  

Workers can participate in all types of industrial democracy: from information, consultation, and 

collective bargaining to the employer’s decision-making process. Information on the labour relation is 

provided to the workers by the management or their representatives (i.e. trade unions or elected 

workers’ representatives). The term ‘consultation’ is stipulated as follows: 

“Means the establishment of dialogue and exchange of views between the body representative 

of the employees and/or the employees’ representatives and the competent organ of the SCE, at 

a time, in a manner and with a content which allows the employees’ representatives, on the basis 

of information provided, to express an opinion on measures envisaged by the competent organ 

which may be taken into account in the decision-making process within the SCE.”619 

 

                                                   

614 Community Charter of the Fundamental Social Rights of Workers, arts. 27-28; Charter of Fundamental Rights of the 
European Union, 2000/C 364/01, arts. 17&18. 

615 Community Charter of the Fundamental Social Rights of Workers, art. 12; Charter of Fundamental Rights of the European 
Union, 2000/C 364/01, art. 11. 

616 Community Charter of the Fundamental Social Rights of Workers, art. 28; Charter of Fundamental Rights of the European 
Union, 2000/C 364/01, art. 12. 

617 Community Charter of the Fundamental Social Rights of Workers, art.28; Charter of Fundamental Rights of the European 
Union, 2000/C 364/01, art. 13. 

618 TFEU, art. 156. 

619 Council Directive 2003/72/EC of 22 July 2003 supplementing the Status for a European Cooperative Society with regard to 
the involvement of employees, O.J. L 207/25, 18 August 2003, art. 2(g). 
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Another approach to bringing consultation closer to collective bargaining as in the case of collective 

redundancy is that employers must consult with the workers’ representatives.620 The participation of 

workers can be direct or indirect. 

To bring together workers’ representatives from all the EU Member States, European Works Councils 

were established, which are bodies representing the European employees of a company. Through 

European Works Councils, employees have the right to be informed and consulted. Directive 94/45/EC, 

which established the European Works Council, was soon replaced by Directive 97/74/EC and a third 

Directive 2006/109/EC. The new Directive 2009/38/EC came into effect in 2011 establishing a 

European Works Council or a procedure in Union-scale undertakings and Union-scale groups of 

undertakings.621  

3.2 Sex discrimination in EU labour law 

Introduction 

Women’s rights are regarded as human rights.622 The development of the EU demonstrates that 

although it is not specifically mandated, the protection of human rights is required under Union law.623 

Furthermore, the fundamental values of the European Treaties are peace, liberty,624 and equality 

between men and women.625 As a result, the EU has had a long history of prohibiting discrimination 

 

                                                   

620 Collective Redundancies Directive, art. 2. 

621 Directive 2009/38/EC of 6 May 2009 on the establishment of a European Works Council or a procedure in Community-
scale undertakings and Community-scale groups of undertakings for the purposes of informing and consulting employees. 
O.J. L 122/28, 16 May 2009, art. 2 (a,b,c). 

622 Bunch, C. (1990). Women's rights as human rights: Toward a re-vision of human rights. Human Rights Quarterly, 12(4), 
486-498. The Gabriela women’s coalition in the Philippines simply stated “Women’s rights are human rights” in launching a 
campaign. According to the speech given by Ninotchka Rosca at Amnesty International New York Regional Conference, 
“"human rights are not reducible to a question of legal and due process. ... In the case of women, human rights are affected 
by the entire society's traditional perception of what is proper or not proper for women." 24 Feb. 1990,2. a panel at the 1990 
International Women's Rights Action Watch conference asserted that "Violence Against Women is a Human Rights Issue." 

623 Dagtoglou, P. D. (1981). Human Rights and European Community Law. Tul. L. Rev., 56, 294. 

624 EEC Treaty, Preamble. 

625 TEU, art. 2; Millns, S. (2007). Gender equality, citizenship, and the EU's constitutional future. European law journal, 13(2), 
218-237. The Author stated on page 218: Gender equality has featured on the European Community’s agenda since its 
inception.  
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on the grounds of sex in the context of employment.626 The EU’s main achievement in the field of 

women rights is demonstrated in the employment legislation.627 The EU is a key player in promoting 

gender equality,628 hence the principle of non-discrimination has been regarded as “one of the basic 

principles which underpin the whole of Community law”629 (now Union Law).   

Although discrimination law is a new development in labour law,630 historically it has been linked as 

much to the pursuit of market-making as to social justice.631 This is in agreement with gender equality 

between men and women as a driver for economic growth.632 Therefore, the Union aims to promote 

equality between men and women in all activities.633 Moreover, the principle of non-discrimination on 

the grounds of sex in EU labour law is wider than others grounds,634 and is the longest standing 

prohibited ground.635  

Gender equality has significantly contributed to employment for around fifty years since reducing the 

gender gap boosted economic growth. Moreover, the investment in gender equality has the highest 

returns of all development investments.636 Equality and sex equality has therefore been considered a 

 

                                                   

626 Barnard, C. (2012). EU employment law. Oxford University Press. p.337. Millns, S. (2007). Gender equality, citizenship, and 
the EU's constitutional future. European law journal, 13(2), 218-237. Macrae, H. (2010). The EU as a gender equal polity: 
myths and realities. JCMS: Journal of Common Market Studies, 48(1), 155-174. 

627 Guerrina, R. (2002). Mothering in Europe Feminist Critique of European Policies on Motherhood and Employment. 
European journal of women's studies, 9(1), 49-68. (p.50). 

628 Smith, M. (2012). Social regulation of the gender pay gap in the EU. European Journal of Industrial Relations, 18(4), 365-
380. (p.367). 

629 Docksey, C. (1991). Principle of Equality between Women and Men as a Fundamental Right under Community Law, The. 
Indus. LJ, 20, 258. 

630 Hepple, B. (1986). The making of labour law in Europe. Mansell, London, 9. (the development of labour law in the first half 
of the twentieth century, there is no chapter on equality issue). 

631 Lewis, J. (2006). Work/family reconciliation, equal opportunities and social policies: the interpretation of policy trajectories 
at the EU level and the meaning of gender equality. Journal of European public policy, 13(3), 420-437. 

632 OECD (2012), Closing the Gender Gap: Act Now, OECD Publishing.  Available at http://dx.doi.org/10.1787/9789264179370-
en. http://www.oecd.org/gender/closingthegap.htm; accessed on 27 December 2016. 

633 TFEU, art. 8. 

634 Ellis, E. (1998). EC sex equality law. Oxford University Press, USA, (p.171). 

635 Barnard, C. (2012). EU employment law. Oxford University Press., (p.338). 

636 OECD (2012), Closing the Gender Gap: Act Now, OECD Publishing. Available at http://dx.doi.org/10.1787/9789264179370-
en. Available at:  http://www.oecd.org/gender/closingthegap.htm; accessed on 27 December 2016. 

 

http://www.oecd.org/gender/closingthegap.htm
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central pillar of the EU’s social policy.637 Current EU labour law consists of a diversity of legislative 

documents (i.e. Treaties, Directives, and case law by the CJEU) and soft law measures concerning 

gender equality.  

The principle of non-discrimination was included in the founding Treaties638 based on the principle of 

fair competition and gender equality in pay. The original provision on equal pay for equal work 

between men and women was introduced in the Treaty of Rome of 1957 by Article 119. The principle 

of prohibition of discrimination was championed and ensured the full implementation of the Treaty 

provision. The equal pay provision was enriched by Article 141 TEC, and currently Article 157 TFEU.  

Of the different EU legal sources, Directives have had the greatest impact and have functioned as the 

most effective means of legal harmonisation in the EU. It is worth noting that several Directives deal 

with equal employment, labour law and labour market equality.639 One of the basic principles of the 

EU is that it is itself founded on a society which does not discriminate between men and women. The 

question of gender equality is of great importance within the system of labour law and social law.640 

Therefore, the Union pioneered the development of non-discrimination in the labour field.  

The case law by the CJEU has succeeded in expanding the principle of non-discrimination and sex 

equality in employment. One of the general principles of equality law was illustrated in Defrenne III,641 

where the Court ruled that “respect for fundamental personal human rights is one of the general 

principles of Community law, the observance of which it has a duty to ensure. There can be no double 

that the elimination of discrimination based on sex forms part of those fundamental rights.”  

 

                                                   

637 Barnard, C. (2012). EU employment law. Oxford University Press., (p.253). 

638 The founding treaties: Treaty of Paris, creating the European Coal and Steel Community (ECSC) in 1951, and the two 
Treaties of Rome, creating the European Economic Community (EEC), European Atomic Energy Community (EURATOM) in 
1957, and Treaty on European Union signed in Maastricht in 1992. 

639 Zaccaria, M. L. (2012). The new challenges of equal employment in the European Union. Procedia-Social and Behavioral 
Sciences, 62, 1355-1359. (p.1357). 

640 Zaccaria, M. L. (2012). The new challenges of equal employment in the European Union. Procedia-Social and Behavioral 
Sciences, 62, 1355-1359. 

641 Case C-149/77 Defrenne v Sabena (Defrenne III) [1978] ECR 1365. 
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Gender discrimination in employment is not only regulated by hard law, but also by soft law measures. 

From the mid-1980s, the Union started using a variety of soft law measures on equal opportunities642 

(e.g. the integration of equal opportunities into the Structural Funds,643 balanced participation by men 

and women in decision-making,644 in family life and working life,645 women in vocational training,646 in 

science,647 and equal participation by women in an employment-intensive growth strategy in the 

EU648). The Open Method of Coordination (OMC) technique is also applied to gender equality. 

Examples are the European Employment Strategy (EES),649 the Roadmap for Equality between Women 

and Men (2006-2010),650 the Strategy for Equality between Women and Men 2010-2015, which have 

achieved progress towards gender equality in the EU.  

Furthermore, the social partners at the European level have independently adopted positions on 

gender equality. In 2005, UNICE/UEAPME, CEEP and ETUC created the “Framework of Action on Gender 

Equality” including their commitment towards reducing gender inequality. For example, the European 

 

                                                   

642 Second Council Resolution of 24 July 1986 on the promotion of equal opportunities for women, O.J. C 203/2, 12 August 
1986. 

643 Council Resolution 96/C 386/01 of 2 December 1996 on mainstreaming equal opportunities for men and women into the 
European Structural Funds, O.J. C386/1, 20 December 1996. 

644 Council Resolution 95/C 168/02 of 27 March 1995 on the balanced participation of men and women in decision-making, 
O.J. C168/03, 4 July 1995; Council Recommendation 96/694/EC of 2 December 1996 on the balanced participation of women 
and men in the decision-making process, O.J. L 319/11, 10 December 1996. 

645 Resolution of the Council and of the Ministers for Employment and Social Policy, meeting within the Council 2000/C 218/02 
of 29 June 2000 on the balanced participation of women and men in family and working life, O.J. C218/5, 31 July 2000. 

646 Commission Recommendation 87/567/EEC of 24 November 1987 on vocational training for women, O.J. L 342/35; Council 
Resolution 2003/C 175/02 of 15 July 2003 on Social and Human Capital Building social and human capital in the knowledge 
society: learning, work, social cohesion and gender, O.J. C 175/3, 24 July 2003; and Council Resolution 2003/C 317/03 of 27 
November 2003 on equal access to and participation of women and men in the knowledge society for growth and innovation, 
O.J C 317/6, 31 December 2003. 

647 Council Resolution 1999/C 201/01 of 20 May 1999 on women and science, O.J. C201/1, 16 July 1999. 

648 Resolution 94/C 368 /02 of the Council and of the representatives of the Governments of the Member States meeting 
within the Council of 6 December 1994 on equal participation by women in an employment-intensive economic growth 
strategy within the European Union, O.J C 368/02, 23 December 1994. 

649 European Employment Strategy (EES), available at http://ec.europa.eu/social/main.jsp?langId=en&catId=101, accessed 
on 18 April 2017. 

650 Communication from the Commission to the Council, the European Parliament, the European Economic and Social 
Committee and the Committee of the Regions - A Roadmap for equality between women and men 2006-2010 COM (2006) 
92. [hereinafter A Roadmap for equality between women and men 2006-2010]. 
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Trade Union Confederation (ETUC) made the commitment to “prioritise actions to reduce the gender 

pay gap with all possible means” at its Seville Congress in 2007, to reduce the gender pay gap in Athens 

in 2011, and to support collective bargaining in closing the gender wage gap. Also, the European 

Federation of Public Service Unions adopted a solution on equal pay in June 2009.  

EU equality law has been a successful example of non-discrimination in employment on the grounds 

of sex. In the following subsections, EU labour law on gender equality in employment will be presented 

mainly with regard to the following themes: (i) gender equality in working conditions, and (ii) 

protective measures for women workers in the EU. The purpose of this part is to analyse the process 

and prove the success of amendments and updates of EU equality law. More importantly, it will 

identify the EU legal experiences concerning gender equality which can be useful for the development 

of Vietnamese law in the coming year.  

3.2.1 Gender equality in pay 

To understand the EU legal provisions related to gender equality in employment and occupation, this 

section will examine regulations on employment relations with regard to three major themes: (i) EU 

labour law on equal access to employment and occupation, (ii) regulations on vocational training and 

part-time work, and (iii) regulations concerning the gender pay gap together with concluding remarks. 

3.2.1.1 Gender wage gap  

The EU has been a key player in promoting gender equality.651 The prohibition of sex discrimination 

concerning pay has been a central theme of EU labour law. The foundation for the principle of equal 

pay for equal work has been documented since 1957 in Article 119 of the Treaty establishing the 

European Community652 (then Article 141, Article 157 TFEU). However, until the late 1960s, no national 

government had developed domestic policies to implement this article. The provision concerning equal 

pay was a stepping stone to broaden women’s labour rights.653 Since 1975, the Equal Pay Directive 

 

                                                   

651 Smith, M. (2012). Social regulation of the gender pay gap in the EU. European Journal of Industrial Relations, 18(4), 365-
380. (p.367). 

652 Atkins, S., Hale, B., & Hoggett, B. M. (1984). Women and the Law. Blackwell Publishers. (p.20) At an international level 
equal pay was a central tenet of the comparative philosophy of the European Economic Community(EEC). 

653 Cichowski, R. A. (2004). Women's rights, the European Court, and supranational constitutionalism. Law & Society Review, 
38(3), 489-512. (p.501). 
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regulates the principle of equal pay for work of equal value654 (now Equal Treatment Directive 

2006/54/EC). In addition, the ruling of the CJEU was strikingly apparent655 in the Deference II case,656 

which required the courts of the Member States to enforce its provisions. This shows that soft law 

measures can contribute to narrowing the gender wage gap in the EU. 

Legislation  

The six Member States establishing the European Economic Community added to the Treaty a section 

on social standards including the equal pay between men and women and non-discrimination 

provision.657 The principle of equal pay was later incorporated in Article 119 of the Treaty of Rome and 

was further expanded in Article 141 of the Treaty on the European Union, and in Article 157 of the 

Treaty on the Functioning of the European Union (TFEU). 

ILO Convention No. 100658 on equal remuneration has been ratified by all Member States of the EU.659 

The greatest contribution of EU law is the wide definition of remuneration which was significantly 

broadened by Article 119 of the Treaty of Rome in 1957.660 Although the Treaty of Rome merely 

established “equal work”, it has arrived at an interpretation with more or less the same meaning as 

the definition found in ILO Convention No.100.661  

EU Directives aim at creating a more harmonised framework to apply the equal pay principle in practice 

in the different Member States of the EU. The first Directive on equal pay came to effect in 1975. Since 

then, numerous Directives had been regulated to clarify issues on the new form of discrimination, 

recognition, and reward. As a result, the Equal Treatment Directive 2006/54/EC also emerged.    
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655 Ellis, E. (1998). EC sex equality law. Oxford University Press, USA. (p.vii). 
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The case law of the CJEU has become an important legal foundation in this field. It has been recognised 

in judgments of the CJEU that ordering equal pay for workers irrespective of sex has created both 

economic and social values. Soft law measures addressing equal pay between men and women 

workers will also be examined in this section. 

The Charter of Fundamental Rights of the European Union662 contains two articles related to equal pay 

and prohibits any discrimination on the grounds of sex. The principle of everyone’s equality before the 

law was also enshrined therein.663 Any discrimination based on a ground such as sex, race, colour, 

ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, 

membership of a national minority, property, birth, disability, age or sexual orientation shall be 

prohibited.664 Moreover, equality between women and men must be ensured in all areas, including 

employment, work and pay.665 The principle of equality shall not prevent the maintenance or adoption 

of measures providing for specific advantages in favour of the underrepresented sex. Therefore, the 

principle of equal pay and the prohibition on discrimination is one of the basic foundations of EU law,666 

likewise serving as one of the ties that bind the Union itself.667 

Equal pay provisions in the EU Treaties  

While gender equality has an equivocal position in EU policy,668 the provision of equal pay for equal 

work was an offshoot of Article 119 EEC, which was generally concerned with economic objectives. 

The foundations for the development of equal rights were also contained in this Article. The 

recognition of women’s rights has been a great step towards the implementation of full equality. The 

form of equal pay for equal work, and gender equality were introduced in said Article, providing in 

particular:  
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“Each Member State shall in the course of the first stage ensure and subsequently 

maintain the application of the principle of equal remuneration for equal work as between 

men and women workers. For the purposes of this Article, remuneration shall mean the 

ordinary basic or minimum wage or salary and any additional emoluments whatsoever 

payable directly or indirectly, whether in cash or in kind, by the employer to the worker 

and arising out of the workers’ employment. Equal remuneration without discrimination 

based on sex means: (i) remuneration for the same work at piece-rates shall be calculated 

on the basis of the same unit of measurement; and(ii) remuneration for work at time-rates 

shall be the same for the same job.”669  

Accordingly, this Article reaffirmed the primacy of economic interest and equal remuneration.  

Furthermore, legal terms like women workers, pay, and equal pay and similar terms had been defined. 

The term women was introduced as an official category, as the principle that men and women should 

receive equal pay for equal work. The definition of pay is the ordinary basic or minimum wage or salary 

and any additional emoluments whatsoever payable directly or indirectly, whether in cash or in kind, 

by the employer to the worker and arising out of the worker’s employment. The concept of equal pay 

has been elucidated more precisely. In addition, the definition of pay was expanded to cover payments, 

directly or indirectly, whether immediately or in the future, (i.e. compensation of educational training, 

maternity pay, in the case of illness, redundancy). Thus, the definition of pay and equal pay diversified 

and was made to reflect considerations on social policy.670 More importantly, based on the definition 

of equal pay, the EU Member States have established the affirmative action for the implementation of 

full equality. In addition, the prohibition of difference in pay has also been regulated. The term equal 

remuneration without discrimination based on sex also means that, for the same work, remuneration 

at piece rates shall be the same as remuneration at time rates. Clearly, the principle of equal pay and 

the elimination of discrimination on the grounds of sex in pay have been important issues in EU 

equality law.  
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Although the legal nature of the pay provided in Article 119 focused on both economic and social 

areas,671 the principle of equal pay had several limitations. The objective of this Article concerned 

merely economic areas, while the social provision of equality had been limited to women’s 

employment. Moreover, the definition of equality was only based on equal pay for the same work. In 

addition, the legal term indirect discrimination had not been covered in this Article. As a consequence, 

when monitoring the implementation, the EU encountered the difficulty of the formulation in 

practice.672 Despite the limitation of its scope, the principle of equal pay implied the elimination of any 

discrimination on the grounds of sex for the same work or work of equal.673  

The gender equality provisions and positive discrimination in working life were recognised, reinforced, 

and expanded in the Treaty of Amsterdam.674 The legal basis for adopting “measures to ensure the 

application of the principle of equal opportunities and equal treatment of men and women in matters 

of employment and occupation, including the principle of equal pay for equal work or work of equal 

value” adopted by majority vote of the Council. Article 141 thus guaranteed equal pay for equal work 

of equal value, and widened the scope of the right to equal pay. It applies not merely to ordinary wages 

or salary per se, but also to any other consideration, whether in cash or in kind, which the worker 

receives, directly or indirectly, in respect of his/her employment from his/her employer. Other 

considerations include: an occupational pension paid by the employer,675 payment from a retirement 

scheme (i.e. part-time work),676 temporary payments after severance of work,677 or payment during 

sickness.678 Article 141 furthermore stated the principle “of special and urgent importance” and that 

men and women should receive “equal remuneration for work of equal value”.679 Arguably, this made 

Article 141 the most powerful provision of the social chapter.680 

 

                                                   

671 Case C-43/75, Defrenne v Sabena [1976] ECR 455, paras 8-12. 
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The principle of equal pay and anti-discrimination has been reaffirmed in Article 157 TFEU, as follows: 

“1. Each Member State shall ensure that the principle of equal pay for male and female 

workers for equal work or work of equal value is applied.  

2. For the purpose of this Article, ‘pay’ means the ordinary basic or minimum wage or 

salary and any other consideration, whether in cash or in kind, which the worker receives 

directly or indirectly, in respect of his employment, from his employer. Equal pay without 

discrimination based on sex means: (a) that pay for the same work at piece rates shall be 

calculated on the basis of the same unit of measurement (b) that pay for work at time 

rates shall be the same for the same job.  

3. The European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure, and after consulting the Economic and Social Committee, shall adopt 

measures to ensure the application of the principle of equal opportunities and equal 

treatment of men and women in matters of employment and occupation, including the 

principle of equal pay for equal work or work of equal value.  

4. With a view to ensuring full equality in practice between men and women in working 

life, the principle of equal treatment shall not prevent any Member State from maintaining 

or adopting measures providing for specific advantages in order to make it easier for the 

underrepresented sex to pursue a vocational activity or to prevent or compensate for 

disadvantages in professional careers.”681 

Four key issues will be discussed in this section: (i) the definition of worker, (ii) the definition and 

meaning of pay, (iii) the terms equal pay for equal work or equal work of equal value, and (iv) the 

principle of equal pay without discrimination based on sex. 

As far as the definition of worker is concerned, Article 157(1) TFEU makes mention of “the principle of 

equal pay for male and female workers”. The term “worker” under Article 45 TFEU means “a person 

who, for a certain period of time, performs services for and under the direction of another in return for 

which he receives remuneration.” Thus, the worker is the personal subject of the employment 

relationship and entitled to remuneration from labour relations. So far, a precise definition of “worker” 
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has not yet been provided. Self-employed individuals are not covered.682 It should be noted that this 

Article is based on the comparability of the work done by “workers” of each sex.683 Thus, the definition 

of a worker under this Article should be construed to mean including both women and men workers 

in labour relations. 

The definition of pay was broadened by Article 157(2), which refers to the ordinary basic or minimum 

wage or salary and any other consideration, in cash or in kind, which the worker receives directly or 

indirectly. The scope of this definition was ruled by the CJEU to include sick pay, redundancy payments, 

unfair dismissal compensation, occupational pensions, survivors’ benefits, bridging pensions, 

maternity benefits, and a special bonus.  

The main point in the principle of equal pay is the evaluation of equal work of equal value. A deeper 

insight into job classification is provided by Article 4 of Directive 2006/54/EC, as follows: “where a job 

classification system is used for determining pay, it shall be based on the same criteria for both men 

and women and so drawn up as to exclude any discrimination on grounds of sex.” A job classification 

system is applied by the employer684 or by the individual.685 

The principle of non-discrimination in pay was originally recorded in the previous treaties. The terms 

“equal pay for male and female workers” and “equal work of equal value” have in the meantime been 

redefined. The principle of equal pay without sex discrimination can be understood as: (i) pay for the 

same work at piece rates shall be calculated on the basis of the same unit of measurement; and (ii) pay 

for work at time rates shall be the same for the same job.  

It is clear that the two main points of equality in pay are covered by Article 157 TFEU: (i) the principle 

of equal remuneration for equal work between men and women, and (ii) the prohibition of sex 

discrimination in pay. In addition, this Article aims at avoiding competitive disadvantages for 

undertakings when the principle of equal pay is not effectively enforced.686 This provision is not only 

concerned with the principle of equal pay for men and women, but also equal pay for work of equal 
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value. In addition, when implementing this principle the European Commission met certain challenges 

in determining which formulation is best to achieve equal pay.687 To overcome this limitation, the 

Council and the Parliament ensured that the principle of gender equality in pay is effectively 

implemented and allowed the Member States to adopt this affirmative action.  

Equal pay provisions in the EU Directives 

Because of the challenges posed by Article 119 with regard to equal pay, i.e. difficulties in 

implementation, slow compliance and deadlines of implementation being missed, it became necessary 

to regulate indirect forms of discrimination based on sex. The 1974 Social Action Programme 

represents the first attempt to expand the scope of Article 119. The Council Resolution of 1974 

concerned the attainment of full and better employment of the Community:  

“Undertaken action for the purpose of achieving equality between men and women as regards 

access to employment and vocational training and advancement and as regards working 

conditions, including pay, taking into account the important role of management and labour in 

this field; ensure that the family responsibilities of all concerned may be reconciled with their job 

aspirations.”688  

The Equal Pay Directive of 1975 was a direct result of the commitment established by this programme, 

and was approved by the Council in February 1975. It proposed a series of measures to be taken on 

the national level that would eliminate indirect forms of discrimination based on sex.689 Article 1 stated 

that: 

“The principle of equal pay for men and women means, for the same work or for work to 

which equal value is attributed, the elimination of all discrimination on the grounds of sex 

with regard to all aspects and conditions of remuneration.”  

Concerning the job classification system, this Article also further stated:  

“… is used for determining pay, it must be based on the same criteria for both men and 

women and so drawn up to exclude any discrimination on the ground of sex.”  
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According to Ephron,690 the Directive aims to broaden the basis for comparison in determining equality. 

The Directive also encompasses a broader view of sex-based discrimination, while Article 119 

prohibited only direct and overt discrimination.691 According to the rulings of the CJEU, Article 1 of the 

Directive is not intended to replace Article 119 of the Treaty of Rome. It merely restates the principle 

of equal pay,692 by amplifying its meaning while its content or scope have not been altered.693 Although 

the Equal Pay Directive of 1975 appeared to have scantly mentioned the principle of equal pay 

opportunities, it is fundamentally about equal treatment of men and women when it comes to paying 

for the same work or equal work.694 Likewise, this Directive played a dynamic role in improving the 

situation of women in social life.695  

Since then, various Directives have been created to cover equal treatment for men and women (e.g. 

equal treatment for men and women in relation to access to employment, vocational training, 

promotion, and working conditions (1976); equal treatment for men and women in statutory social 

security (1978); and occupational social security schemes (1986); equal treatment for those who are 

self-employed (1986); and shifting the burden of proof of discrimination away from the complainant 

(1997)). Since the matter of equality was dealt with in various Directives, it was deemed necessary to 

bring them together in one single document. As a result, Equal Treatment Directive 2006/54/EC was 

brought into being.  

The purpose of the Equal Treatment Directive is set out in Article 1:  

“To ensure the implementation of the principle of equal opportunities and equal treatment 

of men and women in matters of employment and occupation. To that end, it contains 

provisions to implement the principle of equal treatment in relation to: (a) access to 

employment, including promotion, and to vocational training; (b) working conditions, 

including pay; (c) occupational social security schemes. It also contains provisions to 
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ensure that such implementation is made more effective by the establishment of 

appropriate procedures.”696  

The focus of this Article is on the equal treatment of men and women in employment and occupation, 

including pay. Equal pay is one of the elements of the equal treatment field. The Preamble of the 

Directive states:  

“In accordance with settled case-law of the Court of Justice, in order to assess whether workers 

are performing the same work or work of equal value, it should be determined whether, having 

regard to a range of factors including the nature of the work and training and working conditions, 

those workers may be considered to be in a comparable situation.”697  

This provision once more highlights the very essence of the principle of equality, i.e. that similar things 

that are similarly situated should be treated similarly. Concerning the definition of pay, Article 2(1)(e) 

of the Equal Treatment Directive is instructive: pay is the ordinary basic or minimum wage or salary 

and any other consideration, whether in cash or in kind, which the worker receives directly or 

indirectly, in respect of his/her employment from his/her employer. Clearly, one of three areas of the 

equal treatment principle under EU law is pay. Under the Directive’s provision, the concept of pay 

includes (i) the ordinary basic or minimum wage or salary, (ii) any other consideration. 

To calculate pay and equal pay, the Equal Treatment Directive refers to a job classification system. This 

system is used for:  

“determining pay, it shall be based on the same criteria for both men and women and so drawn 

up as to exclude any discrimination on grounds of sex.”698  

It employs the same criteria for both men and women without any discrimination on the grounds of 

sex. Thus, the principle of equal treatment in pay is established. Pay based on the same work or work 

of equal value is attributed.  
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The principle of discrimination on the grounds of sex regarding all aspects and conditions of 

remuneration shall be eliminated.699 The Directive lays down the definitions of direct and indirect 

discrimination. Direct discrimination occurs in situations: 

“where one person is treated less favourably on grounds of sex than another is, has been or 

would be treated in a comparable situation.”700  

Thus, this form of discrimination occurs where sex is the ground for differentiation, and is clearly 

prohibited. Indirect discrimination on the other hand, is defined as occurring in situations: 

“where an apparently neutral provision, criterion or practice would put persons of one sex at a 

particular disadvantage compared with persons of the other sex, unless that provision, criterion 

or practice is objectively justified by a legitimate aim, and the means of achieving that aim are 

appropriate and necessary.” 701  

Since more women than men work in atypical employment such as fixed-term and part-time work, 

more disadvantages can occur in the form of indirect discrimination.702 It is noteworthy that the 

definition of pay and the prohibition of both direct and indirect discrimination in pay are laid down in 

this Directive.703  

According to Ranftl,704 in terms of remuneration employers have the following obligations: (i) the 

employer must apply the same evaluation criteria to all staff; (ii) remuneration arrangements must be 

understandable and transparent; (iii) the criteria applied must take into account the nature and type 

of work; and (iv) the criteria must be free from discriminatory elements. 
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However, according to Riesenhuber,705 the difference in pay possibly depends on various preferences 

such as a difference in working conditions, bargaining situation, and collective agreement. When 

employees are of the same sex in the same company, the essential criterion for ascertaining that 

“equal treatment exists in the matter of pay cannot be applied”.706  

Regarding equal pay and collective bargaining, equality bodies were contemplated in the Directive. 

These bodies have the responsibility to promote, analyse, monitor and support equal treatment for all 

persons without discrimination on the grounds of sex. These may also form part of agencies with 

responsibility at the national level for the defence of human rights or the safeguard of individuals’ 

rights.707 

To foster equal treatment, the Member States have the duty to promote social dialogue between the 

social partners. This can be achieved through the monitoring of practices in the workplace, in access 

to employment, vocational training and promotion as well as through the monitoring of collective 

agreements, codes of conduct, research or exchange of experience and good practices.708 

Furthermore, consistent with national traditions and practices, Member States have to encourage the 

social partners, without prejudice to their autonomy, to promote equality between men and women, 

and flexible working arrangements, with the aim of facilitating the reconciliation of work and private 

life, and to conclude, at the appropriate level, agreements laying down anti-discrimination rules in 

fields of employment and occupation which fall within the scope of collective bargaining. These 

agreements shall respect the provisions of this Directive and the relevant national implementing 

measures.709 Also regulated is the dialogue with appropriate non-governmental organisations which 

under national law and practice have a legitimate interest in fighting discrimination on the grounds of 

sex.710  
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Individuals should also be given the possibility to start judicial procedures for unequal treatment even 

when the relationship in which the discrimination is alleged has ended.711 Thus, associations, 

organisations and other legal entities are now also offered the possibility to defend the right to equal 

treatment in a court, either on behalf of or in support of a complainant.712 The Member States have 

the right to set a time limit within which actions for equal treatment should be brought before the 

court.713 They must ensure that individuals who have been wronged are offered a real and effective 

compensation or reparation in line with the damage that has been suffered. They are only allowed to 

set an upper limit in case the only damage is the refusal by an employer to take someone’s job 

application into consideration.714 Furthermore, the Member States have to ensure that the penalties, 

which they provide for infringing the principle of equal treatment, are actually applied.715 One of the 

most important contributions of the Equal Treatment Directive is the introduction of the burden of 

proof in Article 19. The general rule of this Article is that the burden of proof lies on the person alleging 

the particular facts. The Member States shall take the necessary measures to make sure that the 

respondent is to prove that there has been no breach of the principle of equal treatment.716 

Equal pay in CJEU case law 

The judgments of the CJEU have assisted in creating a clear framework for gender equality in pay in 

the EU. In this subsection, several CJEU cases concerning the principle of pay and equal pay in 

employment on the grounds of sex will be revisited. 

The Defrenne II case717 is a landmark case for equal pay. Ms Defrenne worked as an air hostess for 

Sabena Belgium Airways. On 13 March 1968, she filed a case to the Tribunal du travail concerning 

compensation for a loss of salary, allowance on termination of service, and pension. The CJEU used the 

opportunity to highlight the principle of equal pay for male and female workers for equal work or work 
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of equal value. It reiterated that this formed part of the foundations of the Community (now Union).718 

As early as 1976, the CJEU's ruling in the Defrenne II case paved the way for dynamic evolution.719 

Article 119 EEC can be relied upon by an individual in a national court and thus serves as a strong 

element for the enforcement of the equal pay principle.720 The ruling by the CJEU implies both direct 

vertical (i.e. private person v public authority) and direct horizontal effect (i.e. private person v private 

person).721 The concept of direct and indirect discrimination was also addressed:  

“For the purpose of the implementation of these provisions a distinction must be drawn within 

the whole area of application of Article 119 between first, direct and overt discrimination which 

may be identified solely with the aid of the criteria based on equal work and equal value referred 

to by the article in question, and, secondly, indirect and disguised discrimination which can only 

be identified by reference to more explicit implementing provisions of a Community or national 

character.”722  

In the aforementioned case, the woman worker was doing the same job, at the same time, for the 

same company as the male employee, who was paid more. Here, the comparison was straightforward. 

However, in other cases the CJEU has dealt with more complex situations. 

Thus, in Defrenne II the recognition of equal pay as a principle for the foundation of the Union and the 

equal pay provision in the Treaty of Rome were both horizontally and vertically applied. More 

importantly, Defrenne II contributed to the adoption of Equal Pay Directive 75/117/EEC. The definition 

of pay had been broadened by the CJEU in Defrenne I,723 where pay had to be considered the link to 

social security systems. Ms Defrenne asked the CJEU to settle matters concerning retirement pensions 

and survivors’ pensions of employed workers.  

The CJEU stated that: 
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 “the concept of pay as defined in article 119 of the EEC treaty does not include social security 

schemes or benefits directly governed by legislation without any element of agreement within 

the undertaking or the occupational branch concerned, which are obligatory applicable to 

general categories of workers or which, within the framework of such a general system 

established by legislation, relate to certain categories of workers in practice. This applies 

especially to retirement pension schemes which give workers the benefit of a legal system, the 

financing of which, workers, employers and possibly the public authorities contribute in a 

measure determined less by the employment relationship between the employer and the worker 

than by the considerations of social policy.”  

In the case of Defrenne III,724 the CJEU dealt with a difference in retirement age between men and 

women workers. It stated that 

“Article 119 of the EEC Treaty, which is limited to the question of pay discrimination between 

men and women workers, constitutes a special rule, whose application is linked to precise 

factors. It cannot be interpreted as prescribing, in addition to equal pay, equality in respect to 

the other working conditions applicable to men and women. The fact that the fixing of certain 

conditions of employment, such as a special age limit, may have pecuniary consequences is not 

sufficient to bring such conditions within the field of application of article 119, which is based on 

the close connection which exists between the nature of the services provided and the amount 

of remuneration.” 

In the cases of Helga Nimz725 and Kowalska,726 the CJEU expressed that the principle of equal pay 

enshrined in Article 119 (now Article 157 TFEU) is of “a mandatory nature” and “no derogation is 

allowed in a collective agreement”. The CJEU declared that: “Since Article 119 is mandatory in nature, 

the prohibition of discrimination between men and female workers not only applies to the action of 

public authorities but also extends to all collective agreements designed to regulate employment 

relationships and to contracts between individuals.”727  
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Regarding the concept of worker under EU law, the CJEU said in the case of Martinez Sala728 that “there 

is no single definition of worker in Community law, it varies according to the area in which the definition 

was applied.”729 In Defrenne II, the term worker covered employees in private and public sectors.730 

Furthermore, the CJEU noted that the definition of “worker” used in Article 157(1) TFEU has a broad 

meaning. In addition, using the definition of “worker” based on Article 45 TFEU, in the case Lawrie-

Blum,731 the CJEU ruled that: “for the purpose of that provision Article 157(1) TFEU, there must be 

considered as a worker a person who, for a certain period of time, perform services for and under the 

direction of another person in return for which he receives remuneration.”732 Clearly, the definition of 

worker has been broadened by the ruling of the CJEU.  

The case of Macarthys733 is instructive of the CJEU’s case law on unequal salary. The petitioner in this 

case, Mrs Smith, brought proceedings before an industrial tribunal in London to be given the same 

amount of salary as previously paid to a certain Mr McCollough. According to case law, women 

received less pay than men doing the same job. In this case, the woman received £50.00 per week 

whereas the man received £60.00. She maintained that this was unlawful according to either the 

British Equal Pay Act of 1970, or Article 119 of the Treaty of the European Community. The company 

which Mrs Smith work for, i.e. Macarthys ltd, argued that she had no claim because the Equal Pay Act 

of 1970 did not allow comparisons with former colleagues. Then, Ms Smith argued that if this was true 

under UK law, European Community law did allow such a comparison, and would override the UK 

statute. The CJEU held that Ms Smith had a claim and could compare her pay to a former colleague. 

The CJEU ruled that “a woman may claim not only the salary received by a man who previously did the 

same work for her employer but also, more generally, the salary to which she would be entitled were 

she a man, even in the absence of any man who was concurrently performing, or had previously 

performed, similar work. The respondent in the main action defined this term of comparison by 
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reference to the concept of what she described as a hypothetical male worker.”734 Thus, the CJEU held 

that the comparison may be with employees of a different sex working within the same establishment 

or service, and that they need not be contemporaneous.  

In the Jenkins735 case, the CJEU accepted that work of equal value could serve as a basis for a claim 

under Article 119.736 Whereas the pay for a part-time job is lower than for a full-time job at a rate of 

10%, the CJEU held that “by contrast, if it is established that a considerably smaller percentage of 

women than of men perform the minimum number of weekly working hours required in order to be 

able to claim the full-time hourly rate of pay, the inequality in pay will be contrary to Article 119 of the 

Treaty where, regard being had to the difficulties encountered by women in arranging to work that 

minimum number of hours per week, the pay policy of the undertaking in question cannot be explained 

by factors other than discrimination based on sex.”737 Thus, full-time and part-time work applied in the 

same process implies that the work performed is the same, even though the job descriptions would 

vary because of the difference in working hours. 

Indirect discrimination appeared in terms of part-time work, which is dominated by women workers. 

In the case of Bilka738 in the mid-1980s, the CJEU recognised that discrimination on the part of 

employers against part-time workers constitutes indirect sex discrimination.   

On the issue of the same work or similar work, equal pay for equal work of equal value needs to be 

taken into account. Let us take the case of Bruunhofer739 to illustrate this. Ms Buunhofer was employed 

at the Bank der österreichischen Postsparkasse AG. She and her male colleague were both classified in 

salary group V, which covered employees with training in banking who carry out skilled banking work 

on their own, as provided for by the collective agreement applicable to banking employees and 

bankers in Austria. However, Ms Bruunhofer’s male colleague received an individual supplement the 

monthly amount of which was approximately ATS 2,000 higher than the supplement which she 
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received under her contract with the bank. In its decision, the CJEU used various factors to calculate 

whether the work performed was equal or of equal value (e.g. the nature of the work actually 

entrusted to the individual employees; the training requirements for carrying out those tasks; and the 

working conditions in which the activities are actually performed). The CJEU further stated that the 

national court identified quite rightly an inequality between the amount of individual salary 

supplement paid monthly to the plaintiff and that paid to her male comparator, although it is 

undisputed that the two employees concerned receive the same basic pay and regardless of the Bank’s 

contention that their overall salary is identical.740 

The case Wiener Gebietskrankenkasse741 addressed the term “like work”. The Angestelltenbetriebsrat 

der Wiener Gebietskrankenkasse of the Vienna regional health fund asked the Arbeits- und 

Sozialgericht (the tribunal for work and social security matters) for a declaration that psychotherapists 

who had completed psychology studies ratified by a doctorate and who worked under an employment 

contract with the regional fund must be classed in the same category as doctors employed as 

psychotherapists. In support of this request, they asserted in particular that, on the one hand, this 

classification by analogy was justified by the training and duties of the psychologists working as 

psychotherapists who also worked in the sector of therapeutic treatments covered by DOB and, on the 

other hand, that the majority of practitioners in this lower paid category were women. The Arbeits- 

und Sozialgericht rejected the enterprise committee’s claim on the grounds that the 

Gleichbehandlungsgesetz 1979 (Law on Equal Treatment) did not apply to all forms of differential 

treatment within professional groups, but simply provided for the equal treatment of men and women 

at work. The CJEU ruled that: where the same operations were performed over a considerable length 

of time by persons the basis of whose qualification to exercise their profession were different, this did 

not constitute ‘same work’.742 Further, Article 4 of Directive 2006/54/EC provides that: “where a job 

classification system is used for determining pay, it shall be based on the same criteria for both men 

and women and so drawn up as to exclude any discrimination on grounds of sex.”  
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Equality in salary supplement, bonus, allowance or extra pay were the central issues in the cases 

Brunnerhofer, JamO, and Commission v Greece.743 Likewise, sick pay was discussed in MacKenna, 

Pedersen, and Rinner-Kuhn;744 pay for maternity leave in Alabaster and Boyle. Issues on pay for 

occupational pension were explored in Bilka and Podesta v Crica,745 while for survivors’ benefits Ten 

Oever and Del v Efthimios Evrenopoulos746 were instructive. Bridging pension was treated in Roberts v 

Birds Eye Walls.747 Pay can be in cash or in kind, e.g. special travel facilities for active or retired railroad 

employees or their families in Garland.748 749 

Given the elaborations above, it may be said that case law plays an important role in EU equality law, 

especially in equal pay for women workers. The Defrenne case concerning the so-called direct effect 

of provisions of the Treaty of Rome became a landmark case in this legal field. In accordance with  CJEU 

case law , the imposition of sanctions must be warranted in the cases of breaches of the equal 

treatment principle. The prohibition on discrimination can be considered as fundamental to EU law750 

and is binding upon the Union itself.751 The legacy of case law to the European equality agenda is to be 

found in the CJEU’s interpretation under the regulation of the Treaty. 

Gender wage gap in the European Union 

Since 1957 workers’ rights have mandated equal pay for men and women for doing equal work. At the 

time of signing the Treaty, around 33% of women workers in EEC countries participated in the labour 
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market, and their wage averaged 45% of their male counterparts.752 Today, the share of women in 

wage work is around 54%,753 and the wage gap between men and women has been narrowed to 16.7% 

in 2014 for 28 EU countries.754  

The calculation of pay of men and women is based on the ratio of women’s average gross hourly wage 

to that of men’s. Despite statutory initiatives, new forms of inequality between different groups of 

women are becoming ever more apparent, especially in the context of global increases in wealth 

disparities. In the EU, the gender pay gap is officially referred to as “unadjusted gender pay gap”,  which 

is descriptive of the factors that impact the gender pay gap (i.e. differences in education, labour market 

expertise, worked hours, types of work). Likewise, hourly pay was used as a basis for calculating the 

gender wage gap.755 

According to a recent ILO study in 2012, “the bottom 10% of women earned about €100 per month less 

than the bottom 10% of men. Conversely, the top 10% of high-earning women earned close to €700 per 

month less than the top 10% of men.”756 Gender pay gaps vary not only between occupational statuses, 

but also between sectors and regions within the same country. The gender pay gap of the EU seems 

to be relatively unchanged over the last decade. However, the variation is significant with some 

countries showing a decreasing trend while others favouring an increasing one. The data presented in 

Annex 3 illustrates the diversity of levels and trends among the countries in Europe.  

These characteristics have affected the gender wage gap in the European Union, such as the 

undervaluation of women’s work, and norms reinforcing women’s position as financial dependents.757 

This in turn affected workplace characteristics, sex segregation, unequal division of unpaid labour at 

home, working time schedules, access to promotion, and traditional gendered norms. The table in 
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Annex 4 shows the average gender pay gap in 28 countries of the EU and further reveals that in 2010 

the average earnings per hour of women was 16.1% less than men. Germany and the Czech Republic 

had the highest gender pay gaps in 2014 (21.1% and 21.6% respectively). In comparison, the lowest 

pay gaps are found in Slovenia, Poland and Italy. In some countries, the gap showed an increasing 

trend, especially since the economic crisis of 2008 as seen in the data on Portugal. In the following 

countries the gender pay gap is below 10%: Italy, Slovenia, Poland, Malta, Belgium and Luxemburg.  

The causes of the gender pay gap may be rooted in a variety of factors. These could possibly include 

discrimination in the workplace, different jobs, the various sectors, workplace practices and pay 

systems, undervaluing of women’s work and skills, few women in senior and leadership positions, 

gender roles and traditions, and balancing work and family responsibilities.758  

Concluding remark 

. The prohibition on discrimination between men and women with respect to pay has been regulated 

in EU law since the original EEC Treaty. Since then, Article 141 of the EU Treaty up to Article 157 TFEU 

championed the principle of equal pay and prohibited gender discrimination. The need to implement 

the Treaty provisions on equal pay led to the adoption of the Equal Pay Directive of 1975. Recently, 

Equal Treatment Directive 2006/54/EC was enacted to ensure the implementation of the principle of 

equal opportunities and equal treatment of men and women in matters of employment and 

occupation. 

The principle of equal pay for men and women workers has always been part of the Treaties and 

documented in many Directives. Furthermore, the case law on equal pay has also been a contributory 

factor in the campaign against gender discrimination in employment. More importantly, the definitions 

of worker, pay, direct and indirect discrimination was laid down by said case law. The legal terms of 

women worker, equal pay for equal work, equal work of equal value, and job evaluation were also 

covered.  

In addition, various decisions of the CJEU concerning equal pay were revisited. According to Hervey,759 

the accompanying rules of EU law and litigation in achieving equality for women and determining the 

constitutional nature of EU legal norms are considerable. The interpretations by the CJEU in equality 
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litigation have enhanced the effect of EU sex equality law in practice. The Defrenne cases also 

convinced the European Institutions to adopt Equal Pay Directive 1975/117/EEC. 

EU sex equality law has included a large number of soft law measures which are often used by 

European institutions to improve women’s position as a positive obligation. As mentioned above, soft 

law measures in accordance with the EU Treaty and Equal Treatment Directive 2006/54/EC have played 

a more active role in the Member States and have brought positive effects in implementing the equal 

pay principle throughout the EU.  

3.2.2 Protection of pregnancy and maternity in the EU 

Female labour force participation in Europe, especially working mothers, has increased since 1970.760 

Currently, women workers constitute almost half of the labour force in the EU.761 The promotion of 

women entering the labour market is of crucial importance to the promotion of economic prosperity. 

For this reason, regulations in terms of protecting women, especially pregnant workers, are necessary. 

Today, several legislative documents are in force to establish the framework of the rights of pregnant 

workers in the EU.  

Wood et al762 recommend that mothers of young children now re-enter the workforce more quickly 

after childbirth and suggest that the male breadwinner model is steadily losing ground. Despite the 

rise in maternal employment, the impact of family formation on labour market positions continues to 

be much stronger for women than men.  

The importance of fertility for industrialised economies cannot be denied because of the negative 

impact of very low fertility rates on unbalanced pension regimes, and future employment or skill 

shortages in the labour market. For instance, in the Nordic countries, according to a study by Datta-

Gupta et al “These countries have arrived at solutions to balancing family responsibilities with the 

market work in a way that may turn out helpful in meeting future economic challenges and which have 
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desirable properties with respect to female labour supply, fertility and children’s development.”763 In 

the OECD area as well there no longer is a negative relationship between fertility and female 

employment. The subsequent research indicated that gender equality in the labour market together 

with the welfare system could be accompanied by higher fertility with the same or even higher levels 

of employment.764 

However, discrimination of women in pregnancy possibly is on the increase even in developed 

countries as illustrated in the United Kingdom, who has long combated discrimination of women, but 

now is facing a significant decrease in fertility rates.765 It should be stressed that each year around 

30,000 women in this country lose their jobs just because of pregnancy.766 This problem also appears 

in hiring women workers when enterprises require women to work for a certain period before being 

allowed to become pregnant.767  

Maternity, paternity and parental leave is most valuable to parents as part of an overall policy system 

to support the reconciliation of work and family life. However, as the policy does not provide a 

continuum of support, decisions about a few months, early in a child’s life, do not change the fact that 

parents continuously face the balancing between work and child-rearing.768 Studying childcare and 

parental leave, Daly and Rake revealed that769 the two most principle measures to express the concerns 

of public policies are parental leave and public childcare facilities. 

The EU has been an important organisational body for developing work-family reconciliation 

frameworks. The legislated maternity leave and benefits have a long history in Europe. For example, 
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Germany adopted its first law in 1883, Sweden in 1891, and France in 1928. The German Imperial 

Industrial Code of 1891 set maximum working hours and prohibited the employment of women within 

four weeks of childbirth. Pregnancy poses challenges for both employers and employees not 

traditionally present in a male-dominated workforce. The EU Directive on Parental Leave in 1996 

(revised in 2010) set a minimum standard of unpaid parental leave, job-protected for all employees 

across Europe. The Recommendation on childcare of 1992 has encouraged initiatives to enable women 

and men to reconcile their occupational, family, and upbringing responsibilities arising from the care 

of children.  

According to Kamerman,770 over 100 industrialised nations have enacted some form of parental leave 

policies. Women workers have the right to take leave with at least two or three months’ payment 

during the period surrounding childbirth.771 According to Ruhm,772 paid leave is found to raise the 

contribution of employed women (e.g. the child’s health)  even with regard to short durations of 

guaranteed work absence. 

From the legal perspective, EU law with regard to pregnancy and maternity in the workplace have been 

acknowledged and protected over the years.773 In the EU, already from the beginning three legislative 

documents provided the foundations for the policy on women’s rights as workers within the EU, 

namely (i) the 1957 Treaty of Rome, (ii) the 1975 Equal Pay Directive and (iii) the 1976 Equal Treatment 

Directive. This section will focus predominantly on three legal initiatives as part of the maternity policy 

in the EU: (i) the 1992 Pregnant Workers Directive, (ii) the 1996 Parental Leave Directive (now the 2010 

Directive), and (iii) the 1992 Childcare Recommendations. Indeed, Equal Treatment Directive 

2006/54/EC, Statutory Security Directive 79/7/EEC, Self-Employment Directive 2010/41/EU, and 

Goods and Services Directive 2004/113/EC include provisions related the protection of pregnancy and 

maternity rights of workers. These documents present the bulk of EU initiatives on work-life balance. 

Likewise, this section will look at the influence of the CJEU rulings on the establishment of a powerful 

supranational legal order in employment equality. The main objective of the legislation is to achieve 
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gender equality not only in the labour market but also in care responsibility in a family of working 

parents.774 

Soft law measures contribute to curbing discrimination in this area.  Good examples of such measures 

are the Childcare Recommendation of 1992, the Resolution of 2000 on the balanced participation of 

women and men in family and working life, and the Presidency Conclusion of 2006 have acknowledged 

the need to promote a better work-life balance and to combat gender stereotypes in the employment 

market. This was furthermore emphasised by the Work-Life Balance Package of 2008. 

Given this background, this section will examine the current legislation relating to workers and the 

reconciliation between work and family life in the EU. In order to discuss the main contexts of the EU 

legislative framework in this area and present some conclusions which might be taken into account by 

the Vietnamese Government, three main issues are addressed: (i) the EU legislative protective 

measures regarding pregnancy, childbirth and breastfeeding (ii) health and safety for pregnancy, 

childbirth and breastfeeding, and (iii) parental leave and childcare services.  

3.2.2.1 Gender equality and the prohibition of discrimination on grounds of 

pregnancy, childbirth and breastfeeding in the European Union 

The above suggests the need to study the protective measures for women workers in the current EU 

labour law. Therefore, this section examines the prohibition of discrimination on grounds of 

pregnancy, childbirth and breastfeeding for women workers in the workplace derived from relevant 

EU instruments. This section will move to explore the current legal documents and the decisions of the 

CJEU in order to illustrate the effectiveness of the EU instruments in the light of protective measures 

for women workers and their role in industrial relations.  

EU equality law starts from the theory that people in the same situation have to be treated the same 

and people in different situations have to be treated differently. In the workplace, male and female 

workers thus need to be treated the same. However, no men find themselves in a situation comparable 

to the situation in which women workers are when pregnant. Protective measures aimed at reaching 

substantive equality are to be provided for pregnant women, as this concerns a biological condition.  
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In this section, three major elements with regard to gender equality will be discussed: (i) pregnancy 

and maternity issues with a focus on the most important legislative instruments (i.e. the hard law of 

the Treaty, Directives and case law of the EU), (ii) soft law measures regarding the basis of the principle 

of work and family life of women workers, and (iii) further discussion and conclusions illustrating some 

advantages of the EU legislative instruments.  

Legislation  

Gender equality is one of the core principles of the EU and contributes to economic growth in the EU. 

For a long time there was no protection for women who were dismissed on the grounds of pregnancy 

and confinement. The pioneering state in this field was France. In 1909it was stipulated that women 

absent from work for confinement would remain employed. In Germany, in 1927 an amendment was 

introduced to the Reich Trade Act to protect pregnant women against dismissal. In Italy, it was 

stipulated in 1924 that female white-collar workers have the right to take three months after or before 

childbirth without dismissal.775 

The 1957 Treaty of Rome had created a common market and mandated the principle of equal pay for 

men and women workers. In addition, The Maastricht Treaty covering parental leave broke new 

ground by being “the first binding EEC instrument primarily aimed at the reconciliation of occupational 

and family life”.776 In 1995, the EEC became the European Community (EC), and the EU established an 

Advisory Committee on Equality. In 1997, the Amsterdam Treaty on the EU was signed including a 

social policy agreement with a specific directive on parental leave. In 1998, the EU established new 

employment guidelines including equal opportunities for women and men. Article 153 TFEU regulated 

the improvement in particular of the working environment to protect workers’ health and safety, social 

security and social protection; equality between men and women regarding labour market 

opportunities and treatment at work; and combating social exclusion.777 The principle of equal 

treatment shall not prevent any Member State from maintaining or adopting measures providing for 

specific advantages to make it easier for the under-represented sex to pursue a vocational activity or 
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to prevent or compensate for disadvantages in professional careers.778 Also, the policies related to 

pregnancy, birth and maternity have been established in order to enable men and women to reconcile 

their occupational and family obligations.779 

Regarding work-life balance, based on the Treaty of Lisbon, the principle of equality and its concept 

has been firmly readdressed in Article 20 of the Charter of Fundamental Rights.780 The protection of 

family and professional life has also been stipulated. In order to reconcile family and professional life, 

Article 33(2) states that:  

“Everyone shall have the right to protection from dismissal for a reason connected with maternity 

and the right to paid maternity leave and to parental leave following the birth or adoption of a 

child”.781 Concerning social security and social assistance, Article 34 specified that “the Union 

recognizes and respects the entitlement to social security benefits and social services providing 

protection in cases such as maternity, illness, industrial accidents, dependency or old age, and in 

the case of loss of employment, in accordance with the rules laid down by Union law and national 

laws and practices”.782  

Obviously, these regulations have guaranteed the protection for workers in employment concerning 

pregnancy, maternity and parental leave. 

The protection of pregnant women and women who have recently given birth under EU labour law 

initially concerned instruments as part of sex discrimination law.783 The principle of equal treatment 

for pregnant workers in appointment, dismissal, terms and conditions of employment and sick leave 

are regulated by EU Directives and by case law. The original Equal Treatment Directive 76/207 had no 

specific provision on rights for pregnant workers, but partly mentioned non-discrimination concerning  

the protection of women, particularly as regards pregnancy and maternity.784 This Directive referred 

to unequal treatment on the basis of pregnancy and maternity. The current Equal Treatment Directive 
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refers to this in Article 28(1). Moreover, in the Johnston case,785 the CJEU made clear that this provision 

was intended to protect a women’s biological condition and the special relationship between a woman 

and her child. 

Pursuant to the Preamble of the Equal Treatment Directive, the unfavourable treatment of women 

regarding pregnancy or maternity constitutes direct discrimination on the grounds of sex.786 Moreover, 

discrimination within the meaning of Directive 92/85/EEC includes “any less favourable treatment of 

a woman related to pregnancy or maternity leave.”787 Thus, this provision suggests that less favourable 

treatment on the grounds of pregnancy is discrimination. The term “any” seems that the person can 

be either a male or female. Under Article 14 of the Equal Treatment Directive, there shall be no direct 

or indirect discrimination on the grounds of sex in both the public and private sector.788 

The principle of the instrument and the basis of the legislation789 for maternity and pregnancy are 

encompassed in (i) Equal Treatment Directive 2006/54/EC,790 (ii) Pregnant Workers Directive 

92/85/EEC,791 (iii) Parental Leave Directive 96/34/EC792 (now Council Directive 2010/18/EU of 8 March 

2010793), and (iv) Childcare Recommendation 92/241/EEC.794 

Moreover, protecting a woman’s biological condition during pregnancy and maternity and introducing 

maternity protection measures are regarded as a means to achieve substantive equality.795 
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Furthermore, women’s employment rights on maternity leave should be protected as well as their 

right to return to the same or an equivalent post, to suffer no detriment in their terms and conditions 

as a result of taking such leave and to benefit from any improvement in working conditions to which 

they would have been entitled during their absence.796 According to Equal Treatment Directive 

2006/54/EC, any less favourable treatment of women related to pregnancy or maternity leave is 

discrimination.797 Regarding equal treatment in social security schemes, the prohibition of 

discrimination in the case of work interrupted by maternity falls under the scope of the Directive.798 It 

is clear that discrimination in maternity is direct discrimination.  

The decisions of the CJEU also contributed to the protection against discrimination against women 

workers on the grounds of pregnancy, childbirth and breastfeeding. Regarding the meaning of gender 

equality in maternity, in 1983 in Commission v Italy, the Commission of the European Communities 

challenged Italian legislation concerning the right to adoption leave of men and women. Under the 

Italian law of 1997 a mother who adopted a child of less than six years old had the right to a leave and 

a corresponding financial allowance during the first three months after the child entered the adoptive 

family. However, no similar rights were granted to the adoptive father. The Commission considered 

this constituted unequal treatment with regard to working conditions within the meaning of the Equal 

Treatment Directive. The CJEU ruled that the difference in treatment between men and women 

“cannot be regarded as discrimination” within the meaning of the Directive.799 The CJEU agreed with 

the view that the initial contact between mother and child is crucial to the child’s future development. 

In doing so, the different treatment of motherhood does not constitute unlawful discrimination. 

In the Dekker case,800 the employer decided not to appoint the applicant who was pregnant, even 

though she was considered the best person for the position. It is obvious that there was discrimination 

in recruitment on the grounds of sex. In June 1981, Mrs Dekker applied for the post of instructor at the 

training centre for young adults run by the Stichting Vormingscentrum voor Jong Volwassenen (VJV). 

On 15 June 1981, she informed the committee that she was three months pregnant. The committee 

put her name forward to the board of management of the VJV as the most suitable candidate for the 
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job. By letter of 10 July 1981, however, the VJV informed Mrs Dekker that she would not be appointed. 

In the letter the VJV explained the reason which the decision was based on, i.e. that Mrs Dekker was 

already pregnant at the time of lodging her application and that, according to the information it had 

obtained, if the VJV were to employ her, its insurer, the Assurance Fund for the provision of social 

benefits in special education would not reimburse the daily benefits that the VJV would be obliged to 

pay her during her maternity leave. As a result, the VJV would be financially unable to employ a 

replacement during Mrs Dekker's absence and would thus be short-staffed. Although she was the most 

qualified person for the job, she did not get it. The prospective employer’s insurer would thus not cover 

maternity pay for Mrs Dekker. The CJEU found that such a refusal of employment on the grounds of 

pregnancy constituted direct sex discrimination.801 This case law created new supranational rights by 

explicitly protecting pregnant workers and laid down a wider interpretation of sex discrimination, 

including a situation where a woman is disadvantaged per se rather than only in comparison to a 

man.802 

In the Melgar case,803 an employee of the defendant, the Municipality of Los Barrios, started working 

on 3 June 1998 as a home help assisting retired persons without families, working 20 hours a week. 

For a fourth time, without a break, on 3 May 1999 Mrs Jiménez Melgar signed a fixed-term part-time 

contract to perform the service of home help for large families experiencing difficulties in the schooling 

of their children of pre-school age, in relation to transport to public educational facilities in their 

locality during the school year 1998/99, its specific duration being stipulated as from 3 May 1999. Just 

as it had done on the termination of the three previous contracts, on 12 May 1999 the Municipality 

sent the plaintiff a letter in the following terms: “We hereby inform you that, in accordance with your 

contract, the contract will terminate on 2 June 1999. Nevertheless, during the statutory period of 

notice for termination, you will be informed of any possibility of extension or renewal thereof, and you 

should go to our personnel department before 2 June 1999 in order, if appropriate, to sign the 

appropriate extension or renewal, or else to arrange the payment due to you for termination of the 

abovementioned employment contract.” It should be noted that, at the time of the termination of this 

last contract, Mrs Jiménez Melgar had already notified the Municipality that she was pregnant, 

although neither the exact date of this notification nor that of the beginning of her pregnancy are 
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known (since, however, her son was born on 16 September 1999, the latter date can be traced back 

to January of the same year).  

According to a report drawn up by the Municipal Counsellor responsible for Social Affairs, on 7 June 

1999, Mrs Jiménez Melgar was summoned to the Municipality in order to sign a fifth part-time 

employment contract, to provide summer holiday cover for staff in the same category as she was in, 

as home help. However, the plaintiff refused to sign the contract and the next day wrote to the 

Municipality objecting that her previous relationship with the latter had not been extinguished, 

because she had been dismissed in a manner that was illegal, involved discrimination and infringed her 

fundamental rights. The Municipality should not, therefore, be proceeding to sign a new contract, but 

merely reinstate her in her job. Therefore, on 7 July 1999, Mrs Jiménez Melgar instituted proceedings 

before the Juzgado de lo Social against the Municipality of Los Barrios in which she asked that her 

dismissal be annulled, that the defendant be ordered immediately to cease its discriminatory activities 

and that she be reinstated in her job, with the payment of outstanding wages until the date of service 

of the judgment, and that the Municipality be ordered to pay a fine of ESP 100 000. It is, therefore, in 

the context of those proceedings that the court made an order for a preliminary reference about the 

questions that we are examining here. The CJEU stated that where non-renewal of a fixed term 

contract is motivated by the worker’s state of pregnancy this constitutes direct discrimination on the 

grounds of sex contrary to EU law.804 According to a comment by the Equal Opportunities Review, “the 

cases of Dekker and Hertz are likely to mark the death-knell of the comparative approach to pregnancy 

discrimination requiring that like be compared with like, enunciated by the EAT in Webb v. EMO Air 

Cargo (U.K.) Ltd.” Nor can the costs associated with employing a pregnant worker be a defence for 

discrimination under EU law.805   

3.2.2.2 Protective measures for employees regarding pregnancy, childbirth and 

breastfeeding in the European Union 

The discussion concerning gender equality above suggests the need to study the protective measures 

for workers with regard to pregnancy, childbirth and breastfeeding under the current EU legislation. 

Therefore, the following paragraphs will examine the protective measures for women workers in the 
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workplace derived from relevant EU instruments. Two major issues concerning these protective 

measures will be addressed: (i) legalisation on health and safety at the workplace, and (ii) the current 

situation in the EU, followed by a concluding remark.  

Increasing women participation in the labour force shows the importance and contribution to 

economic productivity. This engenders the necessity of covering regulations concerning occupational 

health and safety policies for women workers in the EU. Various factors like the impact of biological 

agents on reproductive health, the physical demands of heavy work, the ergonomic design of 

workplaces and the length of the working day, all need to be taken into account both with regard to 

legislation and policymaking.  

Since the latter part of the nineteenth century, special protective legislation for women emerged in 

Western Europe with the prohibition of night work for women and the limitation of working hours, 

even excluding women altogether from certain kinds of jobs (e.g. work in mines). These regulations 

came from the idea that women were weak and should be protected and their place was at home with 

their children and not in the male world of paid work.806 Later, in the middle of the twentieth century, 

many Member States developed more safety measures to control female exposure to certain 

substances associated with reproductive risks, such as zinc and lead. Several of these measures were 

related to reproductive hazard for both sexes. Moreover, protecting a woman’s biological condition 

during pregnancy and maternity and introducing maternity protection measures are regarded as a 

means to achieve substantive equality.807 

Health and safety at work have been regulated since the beginning of the EU.808 Calls for the 

improvement of working conditions and standards of living for workers have been addressed in Article 

151 TFEU. On the prevention of occupational accidents and diseases and occupational hygiene, the 

European Commission aimed to promote a close co-operation among EU nations in studying, delivering 

opinions and arranging consultations both on problems arising at national level and on those 
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concerning international organisations. In particular, this involved initiatives aiming at the 

establishment of guidelines and indicators, the organisation of the exchange of best practices, and the 

preparation of the necessary elements for periodic monitoring and evaluation.809 Framework Directive 

on Safety and Health at Work 89/391/EEC and Maternity Protection Directive 92/85/EEC, which 

focused on the safety and health of women workers at the workplace, were also adopted.  

The role of women workers in the reproductive process became the centre of EU Council Directive 

92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the 

safety and health at work of pregnant workers and workers who have recently given birth or are 

breastfeeding (tenth individual Directive within the meaning of Article 16(1) of Directive 89/391/EEC). 

The Directive was adopted in the context of a falling European population and shortages of skilled 

workers.810 The maternity policy in this Directive related to the basic health and safety requirements 

for the protection of pregnant workers. Also, several basic regulations to improve both the safety and 

health at work of pregnant workers and workers who have recently given birth or are breastfeeding 

were established (e.g. prohibited work, night work, maternity leave, antennal leave, and protection 

against dismissal). 

Maternity Protection Directive 92/85/EEC was adopted on the basis of Article 118 (a) of the EC Treaty 

with respect to the improvement of health and safety of workers in the working environment.811 This 

Directive outlined the basic health and safety requirements for the protection of pregnant workers. 

Moreover, several basic regulations related to employment rights were established.  

The Directive provides for the protection of pregnant women and women who have recently given 

birth in their capacity as workers and in relation to the employers. This Directive calls upon the Member 

States to 

“pay particular attention to encouraging improvements, especially in the working environment, 

as regards the health and safety of workers, and shall set as their objective the harmonization of 

conditions in this area, while maintaining the improvements made.”812  
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To this end, the European Single Act enables the Council to  

“acting by a qualified majority on a proposal from the Commission, in cooperation with the 

European Parliament and after consulting the Economic and Social Committee, (...) adopt, by 

means of directives, minimum requirements for gradual implementation, having regard to the 

conditions and technical rules obtaining in each of the Member States”.813 

In addition, the Maternity Protection Directive was inspired by Framework Directive on Safety and 

Health at Work 89/391/EEC, which stipulates that “particularly sensitive groups must be protected 

against the dangers which specifically affect them.”814 

The scope of the Maternity Protection Directive not only focuses on pregnant workers who have 

recently given birth, but also on workers who are breastfeeding.815 The pregnant worker must inform 

her employer of her condition, in accordance with national legislation and/or national practice.816 A 

worker who is breastfeeding within the meaning of national legislation and/or national practice must 

inform her employer of her condition, in accordance with that legislation and/or practice.817 These 

definitions need a temporal determination which is regulated by the national law of the Member 

States. 

The preamble of Directive 92/85/EEC provides that particularly sensitive risk groups must be protected 

against the dangers which specifically affect them. Thus, pregnant workers, workers who have recently 

given birth or who are breastfeeding must be considered a specific risk group in many respects, and 

measures must be taken with regard to their safety and health. Concerning the risk of dismissal for 

reasons associated with their condition may have harmful effects on the physical and mental state of 

pregnant workers, workers who have recently given birth or who are breastfeeding; whereas provision 

should be made for such dismissal to be prohibited. 

Pregnancy is a condition which differentiates between male and female workers. The preamble of 

Maternity Protection Directive 92/85/EEC states that:  
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“Whereas the protection of the safety and health of pregnant workers, workers who have 

recently given birth or workers who are breastfeeding should not treat women on the labour 

market unfavourably nor work to the detriment of directives concerning equal treatment for men 

and women.”  

This statement sets out two principles: (i) the condition of non-discrimination against women in the 

labour force; and (ii) the protection of pregnant workers who have recently given birth. On the one 

hand, pregnancy and breastfeeding are typically female biological conditions. Therefore, it cannot be 

compared to any male one. The female workers will face challenges such as career interruption and 

reduced professional activity. Childbirth and breastfeeding periods prevent mothers from being part 

of the paid labour market. On the other hand, in the market economy employers want their employees 

to work to their maximum capacity (e.g. full-time without interruption, maximum flexibility including 

overwork). For women workers, having a family and children seems to have a negative impact on their 

careers.  

The Preamble to the Maternity Protection Directive furthermore states: 

“Every worker must enjoy satisfactory health and safety conditions in his working environment. 

Appropriate measures must be taken in order to achieve further harmonisation of conditions in 

this area while maintaining the improvements made.”  

The preamble of the Directive has outlined the rationale for maternity rights as “whereas pregnant 

workers and workers who are breastfeeding must not engage in activities which have been assessed as 

revealing a risk of exposure, jeopardising safety and health, to certain particularly dangerous agents or 

working conditions.”818 Thus, attention is paid to the special position of pregnant workers in the labour 

market.  

The Maternity Protection Directive contains two types of protective measures. One focuses on 

restrictive measures which create a disadvantage inspired by a good intention to help the pregnant 

worker (e.g. the rule according to which pregnant workers are denied access to certain jobs). The other 

type of protective measure is regulated to enhance women workers (e.g. childbirth leave and special 

treatment). Both restrictive and enhancing measures may create certain disadvantage or advantage to 

women workers. Thus, protective measures differentiate between different groups generally 
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considered to be equal.819 Moreover, these measures should meet the requirements of Equal 

Treatment Directive 2006/54/EC. 

On the issue of health and safety protection, Maternity Protection Directive 92/85/EEC provides for a 

grading system of protection against hazards for pregnant workers who have recently given birth or 

who are breastfeeding (Articles 4 to 7). Articles 3 to 6 of the Directive provide for specific minimum 

health and safety standards in the workplace. Pursuant to Article 6, in certain cases exposure is 

prohibited,820 i.e. when it concerns agents or working conditions listed in Annex II. The employer is 

obligated to examine the nature, degree and duration of exposure to assess any risks to the safety and 

health of pregnant or breastfeeding workers,821 and decide on the measures to be taken.822  These 

measures may include a temporary adjustment to the pregnant worker‘s working conditions or 

working hours. However, if this is not technically or objectively feasible, or cannot reasonably be 

required on duly substantiated grounds, the employer must take the necessary measures to move the 

worker to another job.823 Moreover, the worker’s pay does not need to be the same as her previous 

one. Thus, Directive 92/85/EEC recognises the formal contributions of working mothers to the 

economy, and the importance of protecting their position as a category in the official labour market. 

The Maternity Protection Directive 92/85/EEC not only aims to protect the health and safety of 

pregnant and breastfeeding workers, and workers who have recently given birth. Moreover, the 

Directive protects the relationship between the mother and her newly born child by laying down 

lengthy maternity leaves both before and after childbirth. The Directive is also against sex 

discrimination and contributes to the balance of the workers’ family lives and their careers.  

Regarding the workers’ employment rights, the Maternity Protection Directive, based on Article 

153(1)(a) TFEU concerning pregnant workers and workers on maternity leave, provides for three forms 

of employment protection, namely: (i) the workers are entitled to time off without loss of pay, such as 
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to attend ante-natal examinations; (ii) maternity leave of at least fourteen continuous weeks wherein 

at least two weeks before or after confinement; and (iii) pregnant workers cannot be dismissed during 

the period from the beginning of their pregnancy to the end of their maternity leave.  

With respect to pay,824 to guarantee workers the employment rights relating to the employment 

contract, including the maintenance of payment, the entitlement to an adequate allowance must be 

ensured. However, the payment or allowance that the worker will receive does not require full 

remuneration. Even though Europe has been struggling with the question of whether social 

protections inhibit economic flexibility and employment growth, all the Western European countries 

currently offer at least three months of paid maternity leave.825 In practice, this is an adequate 

allowance and details of this remuneration depend on the regulation of each Member State. As 

documented elsewhere, the average compensation rate during maternity leave in the EU is 90% of 

previous incomes. So far 13 Member States provide an allowance covering 100% of previous incomes 

(however, with a ceiling at least for certain categories of workers). The average compensation rate is 

higher in non-Eastern European countries (93% of previous incomes).826 

It is provided for that the employment rights of women workers on maternity leave must be protected, 

more specifically their right to return to the same or an equivalent post, to suffer no detriment in their 

terms and conditions as a result of taking such leave, and to benefit from any improvement in working 

conditions to which they would have been entitled during their absence.827 Workers have the right to 

take maternity leave before or after confinement. In this regard, women take maternity leave of at 

least 14 weeks, of which at least two weeks must be taken before and/after confinement.828 Regarding 

the allowance during the maternity leave and time off work, the workers have a right to continued 

payment or the entitlement to an equivalent allowance.829 The purpose of maternity leave is “to 
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protect a women’s biological condition and the special relationship between a woman and her child 

over the period which follows pregnancy and childbirth, by preventing that relationship from being 

disturbed by the multiple burdens which would result from the simultaneous pursuit of employment”.830  

Time off for pre-natal examinations is also included.831 The Member States are urged to take the 

necessary measures so that pregnant workers are entitled, in accordance with national legislation 

and/or practice, to time off without losing pay in order to attend pre-natal examinations, if such 

examinations have to take place during the working hours.  

As far as protection of dignity is concerned, EU law promotes the respect for the dignity of women at 

the workplace. Although gender equality  is one of the most concerned aspects of the EU foundation, 

the issues of sexual harassment were not stated in the Treaty of Rome of 1957. In the Equal Treatment 

Directive of 1976, the prohibition of sex discrimination, including with regard to working conditions, 

was stipulated for the first time in EU legislation. Directive 2006/54/EC lays down the definition of 

harassment related to sex and sexual harassment: “Harassment: where unwanted conduct related to 

the sex of a person occurs with the purpose or effect of violating the dignity of a person, and of creating 

an intimidating, hostile, degrading, humiliating or offensive environment”,832 and “Sexual harassment: 

where any form of unwanted verbal, non-verbal or physical conduct of a sexual nature occurs, with the 

purpose or effect of violating the dignity of a person, in particular when creating an intimidating, 

hostile, degrading, humiliating or offensive environment”833 Article 2(2a) stipulates that harassment 

and sexual harassment, as well as any less favourable treatment based on a person’s rejection of or 

submission to such conduct constitutes discrimination related to sex. Sexual harassment is prohibited. 

This regulation categorises harassment as discrimination and contains a ban on victimisation.834 Thus, 

the most important elements of the Equal Treatment Directive is the binding aspect, the fact that the 

EU has widened the definition of sexual harassment, and the link of this definition to sex 

discrimination. The Directive also provides for a new mechanism for the implementation of all anti-

discrimination legislative documents.  
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The Maternity Protection Directive prohibits unfair dismissal of pregnant workers. The Member States 

shall take the necessary measures to prohibit the dismissal of workers during the period from the 

beginning of their pregnancy to the end of the maternity leave.835 If a worker is dismissed during this 

period, the employer must cite duly substantiated grounds for her dismissal in writing.836 Member 

States have to take necessary measures to protect workers from the consequences of dismissal which 

is unlawful by virtue. Under Article 10 of the Directive, both in case of a fixed-term contract and of an 

indefinite duration contract, dismissal is prohibited.837 However, when a fixed-term contract has come 

to the end of its stipulated term, and the contract is not renewed, this is not regarded as a dismissal 

according to the CJEU.838 With regard to recruitment, however, the Maternity Protection Directive 

does not provide for a ban on non-selection for a job because of pregnancy. Nevertheless, in Dekker, 

the CJEU held that the refusal to employ a candidate on the grounds of pregnancy is direct sex 

discrimination and thus prohibited.839  

Concerning working at night, women who are pregnant, who have recently given birth or who are 

breastfeeding cannot be obligated to perform night work. The condition is that the worker has a 

certificate which states that this is necessary for the safety or health of the worker. The employer may  

transfer the worker to daytime work or extend the maternity leave.840 Besides, any reduction in the 

standards of protection already existing in the Member States are forbidden.841 

Given the overview of the current EU legislative framework above, it is clear that the Maternity 

Protection Directive contains two types of protective measures. One type of measures are restrictive 

measures which create a disadvantage inspired by a good intention to help the pregnant worker (e.g. 

the rule to deny pregnant workers access to certain jobs).842 Another type of protective measure, 

frequently named as enhancing measure, is regulated to require employers to give pregnant workers 
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special treatment and enhance the role of women workers (e.g. childbirth leave and special 

treatment).843 Both restrictive and enhancing measures may, consequently, create certain 

disadvantages or advantages to women workers.844 However, under this regulation, women workers 

enjoy the equal treatment principle and special protection in their labour relations. However, these 

measures should meet the requirements of Equal Treatment Directive 2006/54/EC. 

The discussion given above presents the background of EU equality law on protecting the health and 

safety at work of women during pregnancy, maternity leave and breastfeeding. It could be noted that 

these protective measures, focused on protecting women workers’ health and safety, could also 

enhance the functioning of the common market.845 Although the protective measures for women 

workers have positive effects, there are also negative effects. As the protective measures should meet 

the requirements of the equality principle under EU law, it is worth mentioning that these measures 

may reduce women’s’ opportunities in the labour market. 

The protection of pregnant workers was established by EU law, and the maternity policy in the EU has 

been adopted since. The Maternity Protection Directive aims at protecting female workers from 

related risks from paid labour and at developing better labour conditions for both male and female 

workers. The provisions on the protection of pregant workers in the Maternity Protection Directive are 

evidence of substantive equality, not formal equality, in EU law.846 Obviously, EU equality law 

concerning pregnant workers aims to prevent unfavourable treatment between men and women, 

especially when women fulfil their childbearing role.  

Interestingly, the CJEU has critically analysed certain issues regarding pregnancy, childbirth and 

breastfeeding. In the next paragraphs, some cases will be presented with regard to the relevance to 

sex equality and the special protection of female workers “particularly as regards pregnancy and 

maternity”.847 
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In Commission v Italy,848 the term “pregnancy and maternity” was interpreted broadly concerning sex 

and gender differences between men and women. The interpretation referred to not only the 

biological differences between men and women, but also concerned the special relationship between 

a mother and her child.  

The definition of a pregnant worker in Article 2(1) of the Maternity Protection Directive is understood 

as a worker who informs her employer of her condition in accordance with national law and national 

practice. In case law849 (i.e. Kiiski v Tampereen kaupunki, Danosa v LKB Lizings SIA, and Mayr v Bäckerei 

und Konditorei) three related questions have been dealt with: who is a pregnant worker, what 

constitutes pregnancy, and when does pregnancy begin. According to the CJEU, the principle to protect 

women has developed from a perceived need to “protect” pregnancy and maternity, to the protection 

of the dominant ideology of motherhood. Thus, the ‘protection of women’ principle is an exception to 

the general principle of equal treatment of women and men enshrined in Directive 2006/54/EC. 

In the Webb case,850 the CJEU had to deal with the dismissal of a pregnant worker. The company EMO 

found out that one of its employees, Mrs Webb, was pregnant. Mrs Webb was hired to replace Mrs 

Stewart, who was soon to be on maternity leave. Two weeks after Mrs Webb started working at EMO, 

she found out she was pregnant and informed the company. Her employer informed her of his 

intention to dismiss her. The content of the letter dismissing her stated: “You will recall that at your 

interview some four weeks ago you were told that the job for which you applied and were given had 

become available because of one of our employees becoming pregnant. Since you have only now told 

me that you are also pregnant.” I have no alternative other than to terminate your employment with 

our company. The CJEU ruled that “in the circumstances such as those of Mrs Webb, termination of a 

contract for an indefinite period on grounds of the women’s pregnancy cannot be justified by the fact 

that she is prevented, on a purely temporary basis, from performing the work for which she has been 

engaged.” Thus, the reason for the recruitment may not affect the decision concerning dismissal for 

reasons related to pregnancy. The CJEU furthermore ruled that the dismissal of a pregnant woman 
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recruited for an indefinite period cannot be justified on grounds relating to her inability to fulfil a 

fundamental condition of her employment contract.851 The non-extension of a fixed-term contract 

because of the pregnancy and the maternity leave constitutes direct discrimination based on sex 

contrary to EU gender equality law. 

In the Hertz case,852 Mrs Hertz had been dismissed due to taking 100 days’ sick leave as a result of her 

pregnancy. The CJEU ruled that the dismissal of a female worker on account of pregnancy constituted 

direct discrimination on the grounds of sex contrary to the Sex Equality Directive. Thus, the decision of 

the CJEU extended the approach with regard to discrimination against pregnant workers concerning 

terms and conditions of employment. 

The CJEU held that dismissal on the basis of pregnancy or reasons connected with pregnancy (such as 

illness) is per se direct discrimination contrary to the Equal Treatment Directive. A woman dismissed 

because of pregnancy between the time she becomes pregnant and the conclusion of whatever 

statutory maternity leave the Member State mandates need not compare herself to an actual or 

hypothetical male employee. However, once the statutory maternity period has expired, employers 

may dismiss women workers who are absent from work because of illness associated with pregnancy 

or childbirth if they also dismissed ill or incapacitated male employees. So, after the statutory period 

has expired, it is the Member State’s labour law which may permit employers to dismiss the sick 

employees. They may dismiss women whose absence results from complications from pregnancy.   

Wynn explains that853 ever since the twin decisions of Dekker and Hertz, the CJEU has struggled to find 

an acceptable balance between the equality principle and the demands of a male-oriented labour 

market. Hertz tipped the balance in favour of the latter by ruling that dismissal for absence after 

maternity leave was not discriminatory even where the illness originated from pregnancy. Thus, in the 

Hertz case, the decision ultimately limits the scope of maternity rights and the protection available to 

pregnant workers. 

The Tele Danmark A/S v Handels- og Kontorfunktionærernes Forbund i Danmark (HK) case854 is a good 

example of a pregnant worker being dismissed on the grounds of pregnancy. In June 1995, Ms Brandt-
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Nielsen was recruited by Tele Danmark for a period of six months from 1 July 1995, to work in its 

customer service department for mobile telephones. In August 1995, Ms Brandt-Nielsen informed Tele 

Danmark that she was pregnant and expected to give birth in early November. Shortly afterwards, on 

23 August 1995, she was dismissed with effect from 30 September, on the grounds that she had not 

informed Tele Danmark that she was pregnant when she was recruited. Under the applicable collective 

agreement, Ms Brandt-Nielsen would have been entitled to pay maternity leave starting eight weeks 

before the expected date of giving birth. In the present case, that period should have started on 11 

September 1995. The CJEU recalled that, as it has held on several occasions, the dismissal of a female 

worker on account of pregnancy constitutes direct discrimination on the grounds of sex. 

The distinction between maternity leave and the rights of pregnant workers is presented in the Brown 

case.855 Mrs Brown was employed by Rentokil as a driver. Her job was mainly to transport and change 

“Sanitact” units in shops and other centres. In her view, it was heavy work. In August 1990, Mrs Brown 

informed Rentokil that she was pregnant. Thereafter she had difficulties associated with the 

pregnancy. From 16 August 1990 onwards, she submitted a succession of four-week certificates 

mentioning various pregnancy-related disorders. She did not work again after mid-August 1990. 

Rentokil’s contracts of employment included a clause stipulating that, if an employee was absent 

because of sickness for more than 26 weeks continuously, he or she would be dismissed. By letter of 

30 January 1991, which took effect on 8 February 1991, she was accordingly dismissed while pregnant. 

Rentokil had informed Mrs Brown in November 1990 that if she did not return to work before the end 

of the twenty-six-week period after an independent medical examination, her employment would be 

terminated in accordance with the working rule. Mrs Brown brought a claim for sex discrimination, 

alleging that her dismissal was based on the fact of her pregnancy. Advocate General Colomer held 

that as a pregnancy only affects women, any resulting incapacity requiring absence from work 

occurring within the pregnancy could not be compared to male absences for sickness. The Advocate 

General referred to the term “high-risk pregnancies”, which might incapacitate women for the whole 

period of pregnancy. Many pregnancy-related conditions were not akin to standard illnesses as they 

were conditions requiring strict medical supervision and necessitating repeated absences from work 

but, nevertheless, these conditions were of a temporary nature.856 The CJEU went on to agree with the 
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Advocate General that the condition of pregnancy requiring special protection naturally encompassed 

those disorders arising from the pregnancy itself. These risks deserved protection as an inherent risk 

of pregnancy.857 As a result, the principle of non-discrimination required similar protection throughout 

the period of pregnancy.858 The result of the case Brown is that the entire period of pregnancy and 

maternity leave is now a special protected period during which both Directive 76/207/EEC (now Equal 

Treatment Directive 2006/54/EC) and Directive 92/85/EC prohibit pregnancy-related dismissals on the 

grounds of equality and health and safety, respectively. 

According to the study of Wynn,859 the Brown case highlights the limitations of the equality concept in 

dealing with the female difference in the workplace because positive discrimination in favour of 

motherhood is circumscribed by artificial time limits which are left to be defined by the principle of 

subsidiarity. The illness arising from pregnancy could be classified by a simple time reference: if it 

manifested during the pregnancy and maternity leave period it was protected; if it arose later, it was 

not. In practice, in the Brown case, women dismissed as a result of pregnancy-related illness during 

the pregnancy and maternity leave may claim sex discrimination as well as unfair dismissal. 

The CJEU referred to its earlier case law and reached a conclusion that is contrary to its ruling in the 

judgment of 29 May 1997 in the case of Larsson.860 “Where a woman is absent owing to illness resulting 

from pregnancy or childbirth, and that illness arose during pregnancy and persisted during and after 

maternity leave, her absence not only during maternity leave but also during the period extending from 

the start of her pregnancy to the start of maternity leave cannot be taken into account for computation 

of the period justifying her dismissal under national law. As to her absence after maternity leave, this 

may be taken into account under the same conditions as a man’s absence, of the same duration, 

through incapacity for work.”  

Regarding the second part of the first question, the CJEU pointed out that discrimination involves the 

application of different rules to comparable situations or the application of the same rule to different 

situations. “Where it is relied on to dismiss a pregnant worker because of absences due to incapacity 

for work resulting from her pregnancy, such a contractual term, applying both to men and women, is 
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applied in the same way to different situations since […] the situation of a pregnant worker who is unfit 

for work as a result of disorders associated with her pregnancy cannot be considered to be the same as 

that of a male worker who is ill and absent through incapacity of work for the same length of time.” 

Consequently, the contractual term, which provides that the employer may dismiss employees of 

either sex after a stipulated number of weeks of continuous absence,  constitutes direct discrimination 

on the grounds of sex.The fact that a female worker is dismissed based on such a contractual term 

does thus not affect the answer given to the first part of the first question. 

The remuneration of pregnant workers was dealt with in the Gillespie861 case. In respect of the 

payment during maternity leave, the CJEU said that the payable amount may not be so low as to 

undermine the purpose of the maternity leave, namely the protection of women before and after 

giving birth. The CJEU added that the payable amount must include pay rises awarded before or during 

that period. 

In case of remuneration based on a sick leave scheme in the event of pregnancy-related illness, in the 

Alabaster case862 the CJEU stated that workers are entitled to have any pay increase received before 

the start of their maternity leave taken into consideration in the calculation of the earnings-related 

element of their statutory maternity pay. Mrs Michelle K. Alabaster was an employee of Woolwich plc 

(‘the Woolwich’) from 7 December 1987 to 23 August 1996. She commenced her maternity leave on 8 

January 1996. Her expected week of confinement was 11 February 1996. Mrs Alabaster received 

statutory maternity pay from the week of 7 January 1996. She was paid statutory maternity pay at the 

higher rate not just for the statutory six-week period but for an additional four weeks under her 

contract of employment. She then received statutory maternity pay at the lower rate for eight weeks. 

On 12 December 1995, Mrs Alabaster had received a salary increase with effect from 1 December. 

However, this salary increase was not reflected in her statutory maternity pay calculation because it 

came after the relevant period for calculating normal earnings. Mrs Alabaster contended that the 

failure to reflect the salary increase in her statutory maternity pay constituted discrimination against 

her on grounds of sex. 
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The Thibault case863 offers an example of the right of women workers in career advancement. Mrs 

Thibault was recruited by the Caisse Nationale d'Assurance Vieillesse des Travailleurs Salariés 

(CNAVTS) as an agent technique. Mrs Thibault was absent on account of sickness from 4 to 13 February, 

from 3 to 16 March and from 16 May to 12 June. She then took maternity leave from 13 June to 1 

October 1983. Because of her absences, Mrs Thibault did not meet the conditions for assessment of 

performance (six months’ presence at work). The CJEU pointed out the specific rights on account of 

pregnancy and maternity which women are guaranteed, and the right of employees to have their 

performance assessed each year within the meaning of Article 5(1) of the Equal Treatment Directive. 

To deny a female employee the right to have her performance assessed annually would discriminate 

against her merely in her capacity as a worker. The CJEU also assumed that if she had not been 

pregnant and had not taken the maternity leave to which she was entitled, she would have been 

assessed for the year in question and could therefore have qualified for promotion. 

The current EU framework regarding pregnancy and maternity  

Based on a study of seventeen OECD countries, Winegarden and Bracy864 suggested that an extra week 

of paid maternity leave correlates with 2% to 3% reduction in infant mortality rates. The accuracy of 

these results is questionable, however, because the estimated effects are implausibly large and are 

sensitive to the treatment of wage replacement during the job absence. Moreover, according to 

McGovern et al.,865 time off work has non-linear effects on the postpartum health of mothers, as 

measured by mental health, vitality, and role function. Specifically, short to moderate periods away 

from the job (i.e. up to twelve to twenty weeks) are associated with worse health, whereas the reverse 

is true for longer absences. 

From the early days of the EU, as documented in the European Coal and Steel Community (ECSC) 

Treaty,866 various health and safety research programmes were carried out in order to reduce the 
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number of explosions and fires in coal and mines. As seen in the evolution of EU policy on health and 

safety, the Treaty of Rome addressed this area and identified these concerns. In 1974, the Social Action 

Programme established an action programme for workers aimed at the humanization of their living 

and working conditions, with particular reference to improvement in safety and health conditions at 

work.867 Consequently, the Advisory Committee on safety and health protections at work868 was 

established. Subsequently, The Vinyl Chloride Monomer Directive 78/610/EEC869 was adopted and 

replaced by Directive 1999/38/ECon the protection of the workers from the risks related to exposure 

to carcinogens at work and extending it to mutagens870, now Directive 2004/37/EC.871 Safety Directive 

77/576/EEC872 was adopted in order to reduce both the risk of accidents at work and occupational 

diseases due to language problems, and Directive 92/85873 superseded. The Single European Act 1986 

and Article 118(a) EEC (Article 153 TFEU) contained the statement that the Member States shall pay 

particular attention to encouraging improvements, especially in the working environment, as regards 

the health and safety of workers, and shall set as their objective the harmonisation of conditions in 

this area, while maintaining the improvement made. 

The Single European Act was introduced by Article 100 (a)(2) EEC (now Article 114(2) TFEU), which 

provided the measures relating to the rights and interests of employed persons could not be adopted 

by qualified majority voting, as provided in Article 100 (a)(1) (now Article 114(1) TFEU). Article 153(1) 

TFEU provides that:  
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“The Union shall support and complement the activities of the Member States’ in the fields of, 

inter alia, ‘improvement in particular of the working environment to protect workers’ health and 

safety’ and ‘working conditions”. 

The Employment Guidelines for 2001874 provided for the endeavour of Member States to ensure a 

better application at workplace level of existing health and safety legislation by (i) stepping up and 

strengthening enforcement, (ii) providing guidance to help enterprises, especially SMEs, to comply 

with existing legislation, (iii) improving training on occupational health and safety, and (iv) promoting 

measures for the reduction of occupational accidents and diseases in traditional high-risk sectors. 

In the Social Policy Agenda of 2000 as well, the importance of promoting health and safety at work is 

emphasised. Article 31(1) of the Charter of Fundamental Rights of 2000 states: “Every worker has the 

right to working conditions which respect his or her health, safety and dignity”. 

According to the Commission Communication of 11 March 2002 on Adapting to Change in Work and 

Society, a new Community Strategy on Health and Safety at Work 2002-2006 was set out. It focused 

on consolidating a risk prevention culture, better application of existing laws and a global approach to 

well-being at work.875 In 2004, the European Commission issued a Communication (COM [2004] 62) on 

the practical implementation of the provisions of Directives 89/391 EEC (framework Directive), 89/654 

EEC (workplaces), 89/655 EEC (work equipment), 89/656/EEC (personal protective equipment), 

90/269/EEC (manual handling of loads) and 90/270/EEC (display screen equipment). According to this 

Communication, there was evidence of the positive influence of EU legislation on national standards 

for occupational safety and health made up of both national implementing legislation and practical 

application in enterprises and public-sector institutions. The most and important legislative measure 

adopted under the Social Action Programme 1989 was Framework Directive 89/391/EEC.  

In short, EU regulations on health and safety at work have been adopted and implemented towards 

enhancing workplace environment and protecting workers’ health. Concerning the protection of 

pregnant women workers, these regulations were designed to achieve gender equality and protect 

women in employment during periods of pregnancy and maternity. As discussed above, it is 

noteworthy that EU legalisation has concentrated on reducing barriers and encouraging working 
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women’s participation in the labour market. Moreover, the Maternity Protection Directive is one 

example of the successful works of the EU in establishing a number of measures that intend to protect 

the health and safety at work of women workers in maternity, and job security, as well as maternity 

benefits.   

Concluding remark 

The discussion of the protective measures for women workers at the workplace shows the success of 

EU law in compromising between the protection of women workers and the application of the principle 

of gender equality in practice. More importantly, the protective provisions for women workers are 

designed not only to protect health and safety at work, but also to enhance women workers’ 

participation in the labour market. The law has established a system of regulations to improve the 

safety and health at work rather than limit workers’ access to work. In addition, EU pregnancy and 

maternity provisions have worked towards a more substantive equality. Concerning the protection of 

women workers’ dignity at work, sexual harassment is confirmed as one type of sex discrimination and 

shall be removed at the workplace. Obviously, EU equality law aspires the gender equality principle at 

work for all workers in general and for women workers, especially in the event of pregnancy, childbirth, 

and breastfeeding in particular.   

The maternity leave policy and the labour market position of working women have been analysed by 

several studies as discussed elsewhere.876 According to the researchers,877 the effect of maternity 

leave regulation on women’s labour market position may well be positive resulting in higher wages 

and/or higher employment levels for women. Studies on maternal employment878  indicate that there 

is a positive influence of short leaves on female employment by discouraging exit from the labour 

market following childbirth leave.  
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The Maternity Protection Directive and other Directives mentioned above have outlined the basic 

regulation concerning the protection of pregnant workers, and they reinforced the link between 

equality and employment rights. Attention has to be paid to these Directives to develop policies that 

enable women to reconcile their careers and family life by increasing women’s participation in the 

labour market. However, there has been a lack of gender power hierarchies in social and economic 

relations in the official labour market.  

In so doing, EU law regulates that men and women are treated equally; however, because of biological 

status, pregnant women are protected by the Pregnant Workers Directive. To reconcile family and 

working life, both men and women have to be regarded as parents and derive rights from this status. 

The Parental Directive and Childcare Recommendation are the next steps in that direction. Family-

friendly policies are an indispensable means to achieve real equal opportunities for men and women 

workers. In the following paragraphs, parental leave and childcare policies will be presented together 

with the current situation in the EU and concluding remarks.  

Thus, the contributions of working mothers to the economy and the importance of protecting their 

position as a category in the official labour market are regulated under EU law.879 The EU maternity 

regulation has contributed to equality between men and women workers in employment and family 

life. 

Conclusion  

As presented in Chapter 3, equality between men and women has been a fundamental principle of EU 

law since the beginning. As presented above, several legislative instruments have been adopted by the 

EU in order to accomplish equality for men and women in the labour market. As far as the principle of 

equal pay for equal work of equal value is concerned, Article 157 TFEU and the Equal Pay Directive 

have been articulated and implemented. In terms of equal treatment in accessing employment, 

vocational training and working condition, there shall be no discrimination whatsoever on grounds of 

sex either directly or indirectly by reference in particular to marital or family status. In addition, 

regulations concerning equal treatment between part-time work and full-time work are a central point 

of providing opportunities for women workers in the labour market. Moreover, the exceptional equal 
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treatment between men and women in case of pregnancy and maternity is stipulated by EU law. 

Protective measures for women workers are applied, but without losing the link with the principle of 

equality and without limiting women in their work. These studies may offer a legal foundation for the 

work in progress in Vietnam in the light of developing and complementing the law on equality.  

To sum up, this chapter aimed to address the EU developments concerning labour law and gender 

equality law in the workplace. The following six conclusions can be drawn. 

First, it has become clear from the analysis of the EU’s background, the Member States and the legal 

system, that the principle of sex equality has continuously developed. A series of EU legislative 

documents prohibit discrimination on the grounds of sex: the Treaty of Rome (Article 119), the Treaty 

on the Functioning of the European Union (Article 157 on equal pay between men and women 

workers), and a list of Directives. The Equal Pay Directive of 1975, the Equal Treatment Directive of 

1976, and the Equal Treatment Directive of 2006 are examples of the implementation of the principle 

of equal treatment between men and women workers in employment.   

Second, the judgments by the CJEU have played a crucial role in protecting women worker’s rights. 

Through a series of rulings, EU sex equality law has boosted the effect of equality litigation in practice. 

Throughout the case law, the CJEU has demonstrated the balance between the protection of the 

principle of equal treatment of men and women at the workplace and the benefits for employers. 

Moreover, the harmonisation of equality in employment and the demands of a male-oriented labour 

market is to be taken into account. Likewise, the equality law includes a large number of “soft” 

measures, or new governance mechanisms, which have demonstrated their role in improving women’s 

position in employment. According to Hervey,880 one significant aspect of the use of new governance 

mechanisms in the field of sex equality is that such mechanisms may be used through EU action 

programmes, the European Employment Strategies, and other policies. The “soft law” has opened the 

door for EU involvement concerning sex equality in far wider fields than hitherto.  

Third, concerning the law on the gender pay gap, coming from a quite narrow interpretation of equality 

as “equal pay for equal work”, the current EU law now recognises the importance of the equality 

principle in both the political and economic field. There should be no discrimination in pay, which has 

been applied in all areas of EU anti-discrimination law. Article 157 TFEU stipulates the scope of pay 

without discrimination. Equal Treatment Directive 2006/54/EC and the decisions of the CJEU have 
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established and implemented its principle in the EU in practice. Furthermore, soft law measures have 

contributed to the evolution of equal pay and anti-discrimination in the workplace.  

Fourth, equal treatment with regard to sex in accessing employment and occupation is well stipulated 

in EU law and soft law measures. Gender equality in recruitment and employment occupation is 

provided by the TFEU and in Directives. The prohibition of discrimination between men and women in 

recruitment and unfair dismissal are well regulated and applied in the EU.  

Fifth, the protection of motherhood, fatherhood and family life are well established in the EU. Since 

the beginning of the EU, equal rights and equal opportunities were rather narrowly interpreted. The 

substantive equality has been demonstrated by provisions concerning family (i.e. maternity, childcare 

and parental policies). From the Treaty of Rome to the Treaty of Amsterdam, and the TFEU, the 

principle of equal treatment in employment on the grounds of sex has been reinforced and several 

soft law measures have been enhanced. EU policy has shifted from the concept of equality to a wider 

definition of the work and family nexus, in an attempt to integrate equal opportunities in a more 

flexible labour market. The purposes of reconciliation are to encourage the full participation of women 

and men in a flexible labour market by providing a legal environment which enables parents to find a 

balance between work and family life. The CJEU case law has also greatly contributed to the 

development in this field.  

Finally, protective measures for women workers to achieve gender equality in employment are well 

established. Based on the point of view of giving more chances for women to be employed in the 

labour market, current EU law has succeeded in designing effective legislative instruments. The Equal 

Treatment Directive, the Statutory Directive, the Self-Employment Directive, the Goods and Services 

Directive, the Pregnancy Protection Directive, the Parental Leave Directive, and other soft law 

measures have all contributed towards achieving gender equality and promoting the role of women 

workers in the EU.  
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   Comparisons and recommendations 

This chapter aims to examine the similarities and differences between the legal systems of the EU and 

Vietnam. First, a comparison is made between EU and Vietnamese labour law. Second, a number of 

recommendations concerning sex equality in labour relations are put forward. Finally, conclusions are 

drawn and an epilogue is formulated stressing the necessary legal lessons to improve Vietnamese 

labour law.  

4.1 Perspectives on sex equality in labour law in the European 

Union and Vietnam 

As presented in the foregoing chapters, the market economy in Vietnam and the EU are very different 

regarding both theory and practice. Also in labour law, there are large differences between the EU and 

Vietnam in general as well as concerning sex discrimination in particular.  

In the EU, the main achievement in the field of women’s rights has been in the domain of employment 

legislation, whereby it ensures the establishment of a socioeconomic and legal framework that 

protects women’s rights as workers in the official labour market.881 Vietnam has a socialist-oriented 

market economy and which has been described as a multi-sector economy where the state is supposed 

to play a decisive role in driving economic development. More importantly, Vietnam has a one-party 

political system; the CPV’s ideas constitute a crucial source of the legislation.   

Currently, Vietnam is a middle-income country with a per capita income of about EUR 2.400 in 2018. 

It should be stressed that around 30 million inhabitants still belong to the poor and extremely poor. 

Most of them are women living in rural areas. Although the country is characterized by a high 

contribution of women in the labour market, women workers are vulnerable because of, among other 

things, a high unemployment rate, low income, and lack of social assistance.  
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Since the Vietnamese legal system is significantly influenced by feudal customs and the Soviet legal 

system, improving the legislation in general and labour law in particular is indispensable. These 

difficulties could be overcome through developing a credible legal system. It has been suggested that 

“local (party) control over the state economic sector would have been greatly threatened by the 

development… of a rule of law in economic matters.”882 Moreover, Gillespie notes that:883 “written laws 

and regulations can only be regarded as general guidelines, establishing the rough ambit of 

bureaucratic discretion”. In this regard, it is noteworthy to mention the conclusions of the World Bank 

and the ILO. The World Bank found that improvements in the first phase of Doi Moi “have often taken 

the form of selective application of bad rules… rather than the establishment of good ones” and that 

dispute settlement institution remained undeveloped.884 The ILO concluded that decent work in 

Vietnam is “not just the creation of jobs, but also the creation of jobs of acceptable quality.”885  

To this day, these problems remain unanswered and are intensified due to women workers’ social and 

spatial location, making them a casualty of underdevelopment and traditional society. As a 

consequence, the major concern of most Vietnamese women is survival, while their counterparts in 

developed countries worry about discrimination, equality, and professional advancement. Similarly, 

while women in developing countries such as Vietnam remain tied to the household economy, women 

in developed continents such as Europe juggle home and work in offices or factories.886 Overcoming 

these adverse situations is challenging-. Therefore, this study aims to compare gender equality in 

labour law in the EU and Vietnam. The results are intended to improve the Vietnamese legislation and 

status of women as well as the extent to which the national approach is in line with EU labour law.  

It is interesting to elaborate on what the added values might be. By making a comparative legal study 

of sex discrimination in labour law between the EU and Vietnam, two added values can be brought 

forward. First, the comparison draws attention to the protection of human rights in Vietnam mainly 

because women’s rights are human rights as discussed in section 3.2. The second added value is based 
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on applying the revised instruments of gender anti-discrimination rather than the general fundamental 

right of Vietnamese women workers.  

As discussed in Chapters 2 and 3, Vietnam and the EU have both focused on establishing a legal 

framework for gender equality in labour relations. Over the years, EU gender equality law has been 

focusing attention on issuing law on formal equality and substantive equality in employment relations. 

On the contrary, the Vietnamese legislation concerning gender equality in employment has been 

limited to a theory of formal equality. This has led to the current Vietnamese labour relations where 

the women workers are less favourably treated in comparison with their male counterparts. 

There has been a big difference between EU and Vietnamese labour law for what concerns definitions 

and contexts of legal terms of gender equality,. In EU equality law, the major legal terms have been 

adopted and are implemented in practice (e.g. gender discrimination, direct and indirect 

discrimination, equal pay, equal work of equal value, worker, maternity and pregnancy). However, in 

Vietnamese equality law, the legal terms with regard to gender equality are all absent in both definition 

and context. As a result, Vietnamese labour legislation has not been vigorous enough in adjusting 

labour relations in practice.   

Furthermore, concerning the harmonisation and unification of equality legislation, Vietnamese law has 

remained limited in comparison to EU law. A contradiction exists between the provisions of the 

Constitution, labour law, social insurance law and gender equality law in Vietnam. This current 

situation has led to gender discrimination in employment, where women workers are treated 

unequally in employment, pay, and other social benefits.  

In the following parts, the current EU and Vietnamese labour law will be compared further from a 

gender equality perspective. The focus will be on how to elaborate gender equality in pay and 

protective measures for women workers in maternity, and the extent to which the national labour law 

approach is in line with EU labour law. In this regard, selected issues which have emerged in Vietnam 

will be examined. These include two major topics: (i) pay and gender equality in pay and (ii) the 

protection of pregnancy and maternity for women workers.  

4.1.1 Pay and gender equality in pay 

Gender equality has been a fundamental principle of EU law since the beginning. In the Treaty of Rome 

of 1957, the principle of equal pay for men and women was outlined in Article 119. The main content 

of this principle is equal pay for the same work or for work of equal value. Next, the principle of equal 

pay was reaffirmed in Article 141 of the Treaty of the European Union (TEU) and the current Article 

157 of the Treaty on the Functioning of the European Union (hereinafter TFEU). The principle of equal 
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pay was regulated in and implemented by the Equal Pay Directive of 1975 and now in Equal Treatment 

Directive 2006/54. The Equal Pay Directive stated that having no discrimination on grounds of sex in 

any aspect or condition of remuneration is of course fundamental if equal pay for men and women 

wants to be guaranteed. But what is remarkable here, is the reference to “the same work or work of 

equal value”. When applying the principle of ‘work of equal value’ to Article 119 EEC, this has the result 

that the prohibition of sex-based discrimination as covered by this Treaty provision no longer seems 

to be limited to direct or overt discrimination only. Job classification systems are particularly vulnerable 

for indirect discrimination, and by seeing the rule in Article 1 of the Equal Pay Directive on those 

systems as included in Article 119 EEC, indirect discrimination seems to be expanded to this Treaty 

provision.  

It is clearly stated that positive discrimination is allowed for the Member States. When one sex has 

been oppressed in the past, a Member State may introduce measures to bring the two sexes to a more 

equal level, thus giving particular advantages to the underrepresented sex. Furthermore, it is 

noteworthy that in the definition of ‘pay’ under Article 2 of the Directive as well as in Article 4 on the 

prohibition of discrimination with regard to equal pay, both direct and indirect discrimination are 

explicitly mentioned. 

More importantly, the case law by the Court of Justice of the European Union (CJEU) on equal pay has 

provided obvious examples of how to interpret and understand the principle of equal pay in EU law. 

For instance, the case of Defrenne II has been regarded as a direct effect of Article 119 EEC in equal 

pay, while the cases Defrenne I, Bilka-Kaufhaus GmbH v Karin Weber von Hartz, and Brunnhofer have 

broadened the concept of pay. Although the Vietnamese legal system has not recognised the decisions 

of the CJEU in interpreting the law, it is worth noting that recently ten particular cases were adopted 

by the Supreme Court and applied in legal practice. Unfortunately, there has not been any case law 

concerning gender equality. Having said that, the Vietnamese legal system should pay more attention 

to the issue of equal pay and equal work of equal value.  

Labour law and gender equality legislation have established slower and later in the history of the 

Vietnamese legal system. The principle of gender equality was first introduced in the Constitution of 

1946, but was only officially developed during the economic renovation in 1986. In the Constitution of 

1992, i.e. the renovation constitution, the gender equality principle and its main contents were 

improved and empowered. It is important to note that the Labour Code of 1994 had marked a turning 

point in legislative history by regulating labour relations in the market economy. The impressive 

contents of this Labour Code focused on the equality of the parties in labour relations, such as with 

regard to the labour contract, vocational training, wage, trade unions, collective bargaining, and health 
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and safety at work. Wage regulations played a role as a measure to calculate payment. However, in 

the first Labour Code, the principle of equal pay was limited in theory and lacked guiding documents 

for the principle of equal pay and gender equality to be applied in practice. The method to calculate 

pay and equal pay for workers on the grounds of sex was solely applied to the same job.  

Vietnam ratified ILO Conventions No. 100 and No. 111 in 1997 and incorporated them into national 

legislation, as discussed in Chapter 2. The Gender Equality Law of 2006 and the Labour Code have been 

successful examples of this. The contents of the principle of gender equality in all aspects of social life 

have been established, and the new Labour Code of 2012 has implemented the principle of gender 

equality in labour relations. More importantly, the principle of equal pay and gender discrimination on 

the grounds of sex has become a crucial concern of the Government. The principle of equal pay for 

equal work of equal value has been documented in labour law. However, there has been a lack of 

definitions of direct and indirect discrimination as well as the method of calculation of equal pay. The 

principle of equal pay is therefore still limited in the legislation framework, and has not been 

implemented in practice in determining wage for workers in labour relations.887  

The above arguments lead to the following conclusions: 

As the principle of pay and equal pay for workers is at the centre of labour relations, it is regulated in 

the labour law of both the EU and Vietnam. All EU countries and Vietnam have ratified ILO Convention 

No. 100 concerning equal remuneration for men and women workers for work of equal value and 

incorporated it into their domestic law. However, Vietnam lags behind the EU countries concerning 

the implementation of equality law in two aspects, as discussed below.  

Definition of pay  

The definition of pay in EU law is broader and provides more protection for women workers than 

Vietnamese law. Under EU law and according to the interpretation of the CJEU, pay means the ordinary 

basic or minimum wage or salary and any other consideration, whether in cash or in kind, which the 

worker receives, directly or indirectly, in respect of his/her employment from his/her employer. The 

term ‘any other consideration’ includes salary supplements, bonuses, allowances or extra pay, sick pay, 

compensation, occupational pension, and survivors’ benefits. Vietnamese labour law defines wage as 
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a monetary amount which is paid to the worker by the employer to perform the work as agreed by the 

two parties. 

The method of calculation of equal work and equal value 

EU labour law applies the principle of equal pay for male and female workers for equal work or work 

of equal value. Article 157(1) TFEU protects not only women workers, but also their male counterparts. 

According to the method applied, pay for the same work at piece rates is calculated based on the same 

unit of measurement, and pay for work at time rates must be the same for the same job. A job 

classification system initiated by the employer is not the only method for determining work of equal 

value. 

According to Vietnamese labour law, the wage is paid equally without gender-based discrimination 

against employees performing work of equal value.888 Nevertheless, although equal pay between men 

and women is regulated by the labour law, it lacks an efficient method of measurement. In addition, 

no instruments to calculate equal work and work of equal value have ever existed in the labour law. 

The current regulations do not contain any further provisions in the areas of equal pay and the 

concepts of direct and indirect discrimination in pay.   

 

Lessons to be learned 

The contents of Vietnamese gender equality law and labour law should be improved regarding pay 

and equal pay. Also, more attention needs to be paid in the relevant regulations to direct and 

indirect discrimination, a method of calculation of pay for equal work and work of equal value, as 

well as institutions to guarantee equal pay, such as trade unions, collective bargaining and an 

inspection mechanism.  

4.1.2 Protection of pregnancy and maternity for women workers  

Apart from equal pay, protective measures for women workers is another big issue that needs to be 

discussed regarding sex equality in employment. In society, women workers carry the responsibility of 

on the one hand having children and on the other hand pursuing their professional career. However, 

women often lag behind men in when it comes to building their career (e.g. in accessing employment, 

career promotion, working hours, and pay). To find out how to enhance the role of women in a 
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developing country like Vietnam, it is interesting to compare the crucial strategies and laws applied in 

this country with those applied in the EU, which is part of the developed world. 

From a legal perspective, EU law has established provisions on the protection of pregnant workers in 

combining their work and family life. In Article 157 TFEU, equal pay for men and women workers is the 

heart of the principles of sex equality in employment. According to Directive 2006/54/EC, there is 

direct discrimination where one person is treated less favourably on the ground of sex than another 

is, has been or would be treated in a comparable situation. Moreover, there is indirect discrimination 

where an apparently neutral provision, criterion or practice would put persons of one sex at a 

particular disadvantage compared with persons of the other sex, unless that provision, criterion or 

practice is objectively justified by a legitimate aim, and the means of achieving that aim are appropriate 

and necessary.889 In addition, positive action has been applied in the EU to ensure full equality in 

practice between men and women in working conditions.890 Regarding health and safety, four principal 

instruments have been regulated in (i) Pregnant Workers Directive 92/85/EEC, (ii) Parental Leave 

Directive 96/34/EC (now Council Directive 2010/18/EU), (iii) Self-Employment Directive 2010/41/EU, 

(iv) Statutory Security Directive 79/7/EEC, and (v) soft law measures. 

The scope of the Pregnant Workers Directive focuses on pregnant workers who have recently given 

birth and workers who are breastfeeding. It applies to all workers, men and women, who have an 

employment contract or employment relationship as defined by the law, collective agreements and/or 

practice in force in each Member State. 

The Pregnant Workers Directive contains two types of protective measures: restrictive measures which 

create a disadvantage inspired by a good intention to help the pregnant worker, and protective 

measures to enhance the situation of women workers. 

Furthermore, in the EU measures are provided for to encourage improvements in workers’ safety and 

health at work. Safety and Health Framework Directive 89/391/EEC lays down the obligations for both 

parties in labour relations. These obligations aim at improving the safety and health at all workplaces 

for both the public and private sector, including vocational training. Moreover, the Pregnant Workers 

Directive protects women workers in maternity at the workplace. In short, EU law on protective 
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measures for women workers at the workplace have been designed to promote women’s situation in 

employment rather than prevent them from participating in the labour market.   

The protection of women workers’ employment rights is regulated in three forms: (i) they are entitled 

to time off without losing pay, such as to attend ante-natal examinations; (ii) they are entitled to 

maternity leave of at least fourteen weeks wherein at least two weeks before or after confinement; 

and (iii) pregnant workers cannot be dismissed during the period from the beginning of their pregnancy 

to the end of their maternity leave.  

The protection of pay must be ensured, aimed at guaranteeing workers their employment rights 

relating to the employment contract, including the maintenance of pay and the entitlement to an 

adequate allowance. The payment or allowance that the worker will receive does not require full 

remuneration. Furthermore, pregnant women, women who recently gave birth or who are 

breastfeeding cannot be obligated to perform night work. 

The decisions of the CJEU have also contributed to the protection against discrimination against 

women workers on the grounds of pregnancy, childbirth and breastfeeding, as they have made the 

protection of women in maternity more powerful. There are several examples: Commission v Italy 1983 

on the meaning of gender equality in maternity, the Dekker case on discrimination in recruitment on 

the ground of sex, the Melgar case on the protection of part-time work, the Webb case on the dismissal 

of a pregnant worker, the Gillespie case on the protection of remuneration of pregnant workers, and 

the Thibault case on the right of women workers in career advancement.  

In Vietnam, the protection of pregnant workers at work and family life have also been regulated by 

law (i.e. the Constitution of 2013, the Labour Code of 2012, the Law on Gender Equality of 2006, the 

Law on Social Insurance of 2014, and the Law on Healthcare Insurance of 2014).  

For workers to fall under the scope of the maternity policy they must be covered by compulsory social 

insurance.  Consequently, in accordance with the social insurance regulations, only workers in the 

formal economy fall under this scope. Unfortunately, a majority of Vietnamese women workers work 

in the informal economy. As a result, a large number of women workers do not fall under the maternity 

regime, even if they have participated in the voluntary social insurance regime. In addition, the 

maternity regime does not cover employees who work part-time in communes, wards and townships.   

The Vietnamese provisions related to the protection of women workers’ safety and health at work 

focus on reducing risks rather than protection. A good example of this is the list of 77 jobs prohibited 

for women workers, as elucidated in section 2.2.2.3. Vietnamese employers are prohibited to recruit 

women workers for jobs on this list. This approach is likely to prevent women from participating in the 
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labour market, instead of encouraging women to participate. Thus, while Vietnamese legislation has 

focused on protecting women workers based on a list of 77 forbidden jobs, the EU legal system 

promotes women at work.   

According to Vietnamese law, young mothers are allowed to leave their workplace for a limited time 

around the period of childbirth and to return to their work afterwards. The leave period for childbirth 

as regulated in labour law is six months of prenatal and postnatal leave. The father is entitled to five 

up to fourteen days when his wife has given childbirth. On the one hand, the longer maternity leave 

has benefits for the mothers’ health rehabilitation and to take care of their children. On the other 

hand, the new regulations also encompass several difficult issues for the employees (e.g. a decrease 

of their income over six months, returning to their previous work). Moreover, employers face a 

shortage of labour when the women workers take such a long leave of six months. This could have a 

negative effect on the competitiveness of Vietnamese enterprises, especially for textile and garment, 

and seafood manufacturers, where most women are employed. 

More importantly, the maternity allowance is low and out of date. Although pregnant workers receive 

a 100% wage within six months of leave, the allowance is not adequate to provide for the minimum 

needs of the mother and her child. In comparison to the EU, Vietnamese law at first glance seems to 

provide more protection for women workers. However, a thorough analysis reveals something totally 

different. This is mainly because of the low allowance compared to the minimum standard of living. 

Furthermore, the law on maternity actually decreases the number of women participating in the labour 

market, which has consequently made them an extremely vulnerable group.  

The protective measures in employment also exclude women workers from certain segments of the 

labour market. The response and policy should have been gender neutral, rather than reinforcing 

traditional assumptions about women workers. 

Based on the above, the following conclusions can be drawn: 

The legal systems of both the EU and Vietnam have regulated the protection of pregnant workers and 

created advantages to reconcile their work and family life. However, several provisions related to 

maternity policy have become barriers to women’s participation in the labour market. Such provisions 

include those on maternity leave and allowances, on childcare, and protective measures. Both the EU’s 

and Vietnam’s law have regulated working time and night work in order to protect women workers. 

However, based on the different approaches in the legal system, a number of important differences 

can be found.  
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It is highlighted that the EU maternity regulations have been established with a view to protecting 

women and children in health and income as well as protecting working mothers when returning to 

the labour market. As mentioned above, the scope of the maternity regime in the EU has minimised 

the risks for a number of working mothers by opening up different types of entitlement to social 

insurance. Concerning the protection of health and safety at the workplace, the legislation focuses on 

the prevention of risks and the enhancement of safety methods at the workplace. With regard to pay 

and guaranteeing an income, the legislation has laid down the system of equivalent allowance. 

Moreover, regulations concerning night work for women workers has proved a new line in 

empowering the position of women workers in the labour market.  

By contrast, Vietnamese maternity law is designed towards too many protective measures for working 

mothers. Consequently, these measures are possibly counterproductive for women in their career 

opportunities. One example is the narrowed scope of the maternity regime due to the legal conditions 

of entitlement, i.e. compulsory social insurance. In addition, in order to protect women workers’ health 

and safety at work, the law has provided for a list of 77 prohibited jobs, which do not enhance the 

rules on workplace safety nor the system of inspection of working conditions. The regulations on the 

six-month maternity leave in on the one hand has a negative effect on the working mothers’ income 

and return to a previous job. In addition, the protective measures provide for more barriers to women 

in maternity with regard to employment participation and in accordance with the responsibilities of 

employers. 

Given the above discussion, it can be concluded that based on the principle of gender equality, EU 

equality law is focused on equal treatment and anti-discrimination. The current EU equality law 

consists of rules that forbid gender discrimination. In EU law, both areas of equality (i.e. the formal and 

substantive equality approach) have been implemented in legal practice. The achievement of EU law 

on gender equality in employment is the bridge linking a specific group of women workers (i.e.  women 

workers, pregnant workers) with income jobs. 

Although the Vietnamese legislation has established the principle of gender equality in employment, 

the law is limited both in theory and in implementation in practice. It is advised that Vietnamese labour 

law-makers look at the EU law approach in order to improve its own law and policies. In this regard, 

Vietnamese labour law should accept the principle of equality and freedom in labour relations, which 

are essential for the progress of its renovation.   

The EU has more than sixty years’ experience in the gender equality field. This comparative analysis of 

labour law on sex discrimination in pay and maternity has focused on the labour law on gender equality 
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in European developed countries and how it has been implemented with regard to achieving gender 

equality for women workers in pay and in maternity. 

 

Lessons learned 

1. The EU’s experience regarding law on gender equality in pay offers a lesson on how equal pay and 

the principle of equal pay for equal work of equal value is established in legislation, in the 

interpretation of the CJEU and in the implementation in practice.  

2. The success of EU law on the protection of women workers during maternity with regard to (i) 

health and safety in the workplace, (ii) job security, (iii) maternity leave and pay, and (iv) 

employment rights has affirmed the important role of the EU states and the CJEU in the strategy of 

achieving gender equality and enhancing women’s position in employment. Therefore, from the 

EU’s experiences in gender equality, Vietnam as a third world country can learn the importance of 

applying the principle of equal pay in labour relations, which can function as a legal method to 

protect women workers from labour exploitation and to accomplish gender equality in pay. 

Moreover, from the EU’s success in protecting women in maternity and combining work and family 

responsibilities, Vietnam may learn lessons and adopt new legislation that is in line with protecting 

women workers in maternity and is not detrimental to women workers in the labour market.  

4.2 Recommendations  

Based on the study of the labour law systems of the EU and Vietnam, it has become apparent that 

improving the legislation on sex equality in Vietnam is of major significance and is therefore strongly 

recommended. This improvement can generally be classified into three main clusters which are based 

on the problems discussed throughout the dissertation: (i) the improvement of the legislation and the 

law on gender equality; (ii) the streamlining of Vietnam’s inefficient law on gender equality in pay; and 

(iii) the revision of the protective measures in labour law to better support the working women in 

maternity. 

4.2.1. Improvement of the law on gender equality  

This dissertation has exposed several weaknesses and lacunae in the Vietnamese regulatory 

framework, which was largely developed during the transition economy. In this regard, in the area of 

labour law and other relevant legal branches within the current legislation, this research has focused 
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on studying the legal experiences of developed countries which succeeded in their legislation. 

Furthermore, because gender equality is a matter of human rights and social justice, the contribution 

of this dissertation is to improve Vietnamese legislation in general and labour law in particular based 

on the legal approaches of gender equality.  

A. Improvement of the Vietnamese legislation 

As demonstrated in Chapter 2, the Vietnamese legal system has been an accurate reflection of its 

historic characteristics and has been strongly influenced by the leadership of the Communist Party. 

Due to the paucity of appropriate labour market regulations, the weaknesses and lacunae have 

persisted in the current legislation. Several problems have emerged, such as a lower efficiency in the 

adjustment of social relations, and short lifespans coupled with a low legal value.891 The research has 

illustrated that there has been an inconsistency between the constitutional principles (i.e. the rule of 

law, the principle of human rights, the principle of equality in the economic sectors, the legal 

framework of the open market economy) and the socialist legal system, as well as a diversity of guiding 

documents. In addition, there have been violations in the legal order as the guiding documents have 

had a higher value than other legislative documents.892 Moreover, the shift from being one of the 

poorest countries in the world to an open economy has given rise to new risks. it is necessary to 

propose suggestions/recommendations in a way that will abate the negative effects of the open 

market economy in Vietnam. 

 

 

                                                   

891 See section 2.2. 

892 See section 2.1.3. 
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Recommendations 

 1.  The legislation should be amended in line with the current labour market and socio-economic 

conditions in Vietnam. Improving the quality of the legislation will involve a wide range of processes 

and activities. Nevertheless, the issue of harmonising between the intervention of the CPV and the 

relevant institutions into the mechanisms of legislation are of crucial importance in order to create 

favourable and better legislation. 

 2.  The focus should be on enacting new laws and policies on social issues and human rights in order 

to remedy the negative effects of the transition as well as mitigate risks and ensure equality. Such 

new law would include social provisions that protect women workers, create formal jobs, improve 

workers’ human capital and reduce risks for women. 

B. Complementing the legislation on gender equality  

Since the high participation rate of women in the labour market (48%),893 the principle of gender 

equality has become a concern of the Government. Against this background, the law on gender 

equality in labour relations has not been implemented in Vietnam effectively enough. Unequal 

treatment between women and men has persisted in labour relations. Women often lag behind men 

in employment, income, promotion and face difficulties in combining work and family life, which is 

partly rooted in the current legislation on gender equality. To achieve gender equality in labour 

relations and enhance women’s position in the labour market, it is necessary to enact a comprehensive 

non-discrimination law. 

Notwithstanding the fact that the principle of equal treatment in labour relations has been recognised 

in the legislation, the law on gender equality in employment has been poorly implemented. There have 

been contradictions and unevenness in recruitment and dismissal.894 Another noteworthy issue is the 

deficiency in the legal concepts regarding gender equality (e.g. indirect and direct discrimination, 

formal and substantive equality, and sexual harassment) which led to persistent unequal treatment 

 

                                                   

893 As discussed in section 2.1. 

894 As identified in Chapter 2. 
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between male and female workers. Moreover, the law on gender equality is only limited within the 

legislative framework.895 The deficiency and inconsistency of the legislation weaken the effect of the 

implemented law to address equality for women workers. In this regard, it is necessary to pay attention 

to the law on equality in pay coupled with the difference in the minimum wage policies, and the wide 

disparity in pay of informal workers.  In addition, the vague social insurance and labour law with regard 

to protecting women workers in the labour market has endured, which has prevented women workers 

from combining work and family life.  

 

Recommendation 

There is a need for better legislative equality which should primarily consider and uphold the social 

welfare for all workers in the labour market.  It is therefore proposed that specific legislation on this 

matter is enacted in order to achieve the desired goals. 

C. Ratifying and incorporating the ILO Conventions in national legislation 

Vietnam has ratified and incorporated into national law five core Conventions of the ILO relating to 

three fundamental principles and rights at work.896 The law on gender equality and labour law are good 

examples of this incorporation. However, two fundamental conventions, i.e. the Convention on 

freedom of association (Convention No. 87) and on collective bargaining (Convention No. 98) have not 

been ratified yet. 

The failure of the trade unions to protect workers’ rights and the weaknesses of the collective 

bargaining agreements in protecting workers’ benefits have hindered equality in labour relations.897 

Moreover, the main reasons for not ratifying these Conventions are rooted in the political, economic 

and social situation. It has been claimed that Convention No. 87 proclaims a broad principle that has 

the potential of concentrating power outside the governmental circuits (i.e. the right of workers to 

 

                                                   

895 As discussed in Chapter 2. 

896 See also Chapter 2. 

897 As highlighted in section 2.2.1.2. 



 

 235 

form or join unions of their own choice to defend their rights). These reasons cannot, however, 

outweigh the apparent gains Vietnam will reap if the cited Conventions were ratified and incorporated.  

 

Recommendations 

1. The ratification of the fundamental Conventions on freedom of association (Convention No. 87) 

and collective bargaining (Convention No. 98) as well as the Convention on the protection of 

maternity (Convention No. 183) needs to be given careful consideration in Vietnam’s legislative 

agenda. Ratifying such fundamental conventions and other conventions would make it possible to 

perform more detailed and comprehensive supervision over the national legislation on labour 

relations.  

2. By ratifying the fundamental ILO Conventions, the Vietnamese legislation’s inconsistency must be 

revised with regard to the ILO’s labour law to protect and achieve equality for all workers in 

employment. Hence, it should be considered in the forthcoming amendment of the Labour Code to 

integrate international laws. The call for law enforcement should be considered by the Vietnamese 

Government in line with the improvement of the legislation in the transitional economy.  

 

4.2.2. The law on gender equality in pay  

A. Implementation of the principle of equal pay for equal work of equal value 

The provisions on pay and equal pay under Vietnamese and EU law were examined and compared in 

Chapters 2 and 4. Although the principle of non-discrimination in pay has been enacted in Vietnamese 

law, a lot of work remains to be done. The Government ratified Conventions No. 100 and No. 111 and 

incorporated these in the domestic legislation, but the principle of equal pay for equal work of equal 

value for men and women workers has not been implemented. The equal pay regulations are limited 

within the regulatory framework without corresponding to practical legal situations. As a result, the 

regulations on pay and equal pay are not applicable in practice.  
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In the same vein, no labour provisions have been adopted related to a method of calculating equal 

pay, equal work, and equal value.898 According to labour law, pay is based on the principle of equal pay 

for equal work of equal value. However, a sufficient mechanism for calculating equal work and work 

of equal value has not been laid down by law. Therefore, there is a need to establish a system to 

evaluate and implement the principle of equal pay to fit international regulations, thereby learning 

from the meaningful lessons of the EU.  

 

Recommendation 

An accurate method of measurement of equal pay for equal work of equal value between men and 

women workers should be established. Moreover, it is suggested that wage determination should 

be applied in relation to gender-based discrimination. 

B. Job evaluation  

The principle of equal pay for equal work of equal value has been recognised in labour law.899 According 

to Article 90 of the Labour Code, employers shall ensure that wage is paid equally without gender 

discrimination and based on the principle of work of equal value. The wage system is based on labour 

productivity and the quality of the work performed. However, there is no provision on how to calculate 

labour productivity or the quality of the work performed. Consequently, the principle of equal pay for 

equal work of equal value is not implemented in practice.  

The main reason roots in the lack of a legal foundation for a job evaluation method. Labour law lacks 

provisions on the formulation of wages and other benefits. In the current labour relations, with regard 

to pay, enterprises merely apply a method of similar job or same job.  

 

 

                                                   

898 See also Chapter 2. 

899 See also section 2.2.1. 
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Recommendation 

In order to protect equality in pay and incorporate the ILO Conventions, Vietnamese labour law 

needs to establish a provision on a job evaluation method and implement it. Moreover, the job 

evaluation measure should be incorporated into laws on gender discrimination. This 

recommendation may take into account the meaningful lessons of developed countries like the EU. 

C. Comprehensive definitions of several legal concepts 

As concluded in chapter 2, Vietnamese legislation has shortcomings when it comes to the concepts of 

direct and indirect discrimination, and formal and substantive equality. The legal term of gender 

equality has not worked to address equality in pay. 

The concepts of discrimination have been laid down by the law on gender equality and by labour law. 

However, these provisions are limited to a general definition, and are not specific.900 Furthermore, the 

definition of substantive equality has not been documented, and there is a complete lack of a definition 

of (i) indirect discrimination and (ii) equal work and work of equal value. All of this leads to the thorny 

and unanswered issues regarding gender discrimination in labour relations. 

 

Recommendation 

In order to address gender equality in labour relations, it is necessary to make sure that the Labour 

Code and the Law on Gender Equality include comprehensive definitions of indirect discrimination 

and substantive equality. Also, the definitions of direct and indirect discrimination need to be 

detailed and clearly specified in relation to addressing gender discrimination in pay and in other 

labour relations. 

 

 

                                                   

900 See also section 2.2.1. 
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D. A revision of minimum wages 

There are two types of differential minimum wages in Vietnam with a gap of up to 65%: wages in the 

public sector versus regional wages.901 Our research revealed that the current backward minimum 

wages are insufficient to meet the minimum living standard. These minimum wages have brought 

adverse effects to workers and their families.  

There are four different types of regional minimum wages, which has had several adverse effects for 

women workers in the labour market.902 Moreover, violations with regard to pay are committed: 

paying below the minimum wage and without covering social security contributions. 

 

Recommendation 

The wage policy in Vietnam should be improved in light of involving the interplay of market forces 

and collective bargaining power in the transitional economy as well as complying with ILO 

Conventions No. 100 and No. 111. 

To achieve this goal, the different minimum wages should be unified to one minimum wage regime 

for the whole country. Also, the minimum wage should obtain a real legal meaning and fully meet 

the fundamental human needs. 

E. Establishment of a unified system of formulating work norms, wage tables, 

and wage scales 

Under the current labour legislation with regard to setting the wage tables and wage scale payrolls are 

the responsibility of enterprises. In the process of developing the wage scales, wage tables and work 

norms, the employer must be consulted by the representative organisation of the worker’s collective 

at the grassroots level. The policies concerning wages have to be shown in a public notice in the 

workplace before implementation. The wage policies are furthermore verified by the state labour 

 

                                                   

901 See also Chapter 2. 

902 See also section 2.2.1.3. 
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management authority at the district level where the enterprise is located. However, the grassroots 

trade unions depend on enterprises with regard to organisation and finance, and there is a total lack 

of labour inspectors nationwide. These issues  have become barriers to the protection of workers in 

pay and equal pay,903 and trade union have proved ineffective in protecting the workers. In addition, 

the weaknesses of labour inspectors in inspecting labour violations have persisted. Labour exploitation 

and labour violations exist in private enterprises, where women workers are affected by the current 

high labour norms together with unreasonable wage tables.904  

Women workers experience low pay and underpayment of minimum wages.905 To avoid having to pay 

workers extra working hours, employers apply the drawback method in the formulation of work norms 

in labour relations. Therefore, to protect workers and achieve equality in labour relations, regulations 

on wages, promotions and raises for workers in the enterprises, especially in the private enterprises, 

should be adopted and amended. Moreover, the need to establish an effective labour inspection and 

boost the role of the trade unions in labour relations has become a special concern of the Government 

as well as of the labour management agencies. 

 

Recommendation 

The labour law should objectively clarify the standard of remuneration and relative promotions 

based on the principle of equality for all workers. In the revised labour legislation, more attention 

should be paid to monitoring the remuneration policy in enterprises (i.e. wage tables and scales, 

bonuses and other benefits). 

 

 

                                                   

903 See also section 2.2.1.3. 

904 See also Chapter 2. 

905 See also section 2.2.1. 
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F. Comprehensive regulation for informal workers 

The informal sector and informal workers have emerged since the renovation. Informal workers 

account for 80% of the labour force and most of them are women.906 Informal workers have faced 

severe issues in employment, income, working conditions and social insurance.907 

Although the informal sector has created around 75% of total jobs in the whole country, the 

Vietnamese Government has not adopted any legislation to regulate the informal sector and informal 

workers, and resolve these issues. As a result, a large majority of informal workers have not been 

protected by the current labour legislation. Unstable work, low income and a lack of social insurance 

have become the natural characteristics of the informal workers. More importantly, a large part of the 

female informal workers have become a vulnerable group because of the lack of labour regulations. 

  

Recommendation 

Legislation to regulate and protect the informal workers is necessary. The new legislation should 

ensure the application of the principle of equal treatment in employment in the labour market and 

reduce gender discrimination in labour relations. In the new Labour Law Code more attention also 

should be paid to applying labour contracts and guaranteeing minimum wages in the informal 

sectors. The revised legislation with regard to covering social insurance for all workers in the labour 

market should be amended by the new law on social security. 

G. The role of trade unions and collective bargaining agreements in equal pay 

Trade unions and collective bargaining agreements have not played a significant role in addressing the 

wage inequality between men and women workers.908 The law on trade unions and collective 

bargaining needs to be enforced in such a way that trade unions becomes an independent organisation 

to protect the rights and benefits of the Vietnamese workers in general and women workers in 

particular. Currently, collective bargaining with regard to equal remuneration in particular and the 

 

                                                   

906 See also Chapters 1 and 2. 

907 See also sections 2.1.1 and 2.2.1. 

908 See also section 2.2.1.3. 
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protection of workers’ rights at the workplace is rather limited. Moreover, the role of the collective 

bargaining agreement in protecting workers has not been effectively implemented.  

Chapter 2 highlighted a number of examples of establishing labour norms, wage tables, and wage 

scales in private sectors set out by domestic rules in the workplace. Notwithstanding the labour law 

has defined the role of trade unions in formulating collective agreements on determining wage and 

work norms, women workers have been treated unequally and unprotected in pay due to their weak 

representation in the workplace.  

There is a heavy reliance of the trade unions on the CPV (i.e. organisational structure, personnel and 

financial terms).909 The grassroots-level trade unions are dependent on the employers in the 

establishment, operation, and finances. The failure of trade unions to effectively protect workers’ 

rights is therefore evident. The creation of independent workers’ organisations is a necessity. There is 

a strong demand for having a system with plurality of trade unions.910  

 

Recommendations 

Ideally, more than one trade union within one unit of the enterprise should be allowed.  

The role of the trade unions in collective bargaining on wages and other benefits with regard to 

achieving gender equality should be improved. If two fundamental ILO Conventions (Convention No. 

87 and Convention No. 98) were ratified, national legislation would have to conform with these 

Convention’s regulations.  

 

 

                                                   

909 See also section 2.1. 

910 See also Chapter 2. 
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4.2.3. Legislation on the protection of pregnancy and maternity 

A. Equal treatment between compulsory and voluntary social insurance 

Two types of social insurance exist in the Vietnamese social security system: (i) compulsory social 

insurance and (ii) voluntary social insurance.911 The compulsory social insurance covers five regimes: 

(i) sickness, (ii) maternity, (iii) occupational accidents and diseases, (iv) retirement, and (v) survivors’ 

allowances. The voluntary social insurance only covers two regimes: (i) retirement and (ii) survivors’ 

allowances. A paradox can be found here, since there is a large number of women workers while only 

a marginal number are covered by the maternity regime, even though they contribute to the voluntary 

insurance scheme, borne by themselves. Therefore, it is high time to issue social insurance regulations 

which would balance out and supply social insurance for all workers in Vietnam. 

Despite the high participation rate of women workers in the labour force, they dominate the informal 

and part-time work, which have been hardly regulated by labour law.912 Indeed, the social protection 

for vulnerable workers is weak, since it gets little support from the State and no social insurance 

coverage is offered.913 

 

Recommendation 

The law on social insurance should be revised towards a broader scope of the maternity regime for 

workers in the voluntary insurance regime. In the same vein, more responsibility of the State in the 

financing of social insurance and social protection is strongly advised.  

 

 

                                                   

911 See also section 2.2.2.4. 

912 See also Chapter 2. 

913 See also section 2.2.2. 
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B. Equal treatment under the maternity regime between part-time and full-

time workers  

Part-time work is a demand from women workers in combining work and family life. Our research 

showed that the labour law lacks attention paid to part-time work and shows inconsistencies. 

Notwithstanding the fact that part-time work persists and is in demand, in only one provision in labour 

law is this matter dealt with (i.e. Article 34 of the Labour Code). According to Article 34, part-time 

workers and full-time workers must be treated equally in labour relations. However, there 

inconsistencies exist between the Law on Social Insurance and labour law concerning part-time 

work.914  

According to Article 30 of the Law on Social Insurance, the maternity regime does not cover part-time 

workers in local administration. As a result, at least around 200,000 part-time workers in local 

administration are not protected by social insurance in general and the maternity regime in particular. 

As these women workers are confronted with a range of disadvantages in participating in the labour 

market, they become vulnerable because of these provisions.  

 

Recommendation 

Article 30 of the Law on Social Insurance needs to be amended in light of improving the work-life 

balance. It should be one of the possible approaches to reach gender equality for women workers. 

To achieve this goal, Article 30 needs to be revised to comply with the principle of equality in the 

labour relations for all workers defined in the Constitution and labour law. Thus, Article 30 can be 

structured as follows: Coverage of the maternity regime of employees defined in points a, b, c, d, 

dd, h and i; Clause 1, Article 2 (point i includes part-time workers in communes, wards and 

townships). The revision would enable female part-time workers to gain equal treatment with 

regard to maternity benefits in comparison with full-time workers. 
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C. Recalculating maternity leave and maternity benefits  

Maternity leave is necessary for women and their children. However, the length and benefits of 

maternity leave should be calculated in such a way that a compromise is reached between mutual 

benefits and the protection of women workers and children in maternity.  

The duration of maternity leave is six months.915 In comparison to the EU, the maternity leave is longer. 

Unfortunately, the current employment situation in Vietnam suggests that longer maternity leave may 

endanger women’s income and careers.  

On the one hand, payment during maternity leave consists of cash benefits up to six months equivalent 

to the woman’s full wage, which is regulated under the labour law. However, under the current regime, 

remuneration is very low for both mother and child during the long maternity leave due to the  out-

of-date wages (e.g. the minimum wage meets just around 70% of fundamental human needs) and the 

lack of childcare support (e.g. child allowances, kindergarten, healthcare services). As a result, the long 

maternity leave may cause working mothers additional burden in their income.  

On the other hand, to this day job security for women after maternity leave remains an unresolved 

issue in the labour law, because of the provision providing for the long maternity leave. Working 

mothers face a range of barriers to return to their previous work due to the current labour law. For 

economic reasons, employers do not prefer to re-employ working mothers. In addition, pursuant to 

labour law, employers have to supply special working conditions for working mothers, e.g. time off for 

breastfeeding, flexible working hours and flexible jobs, as well as create other facilities, e.g. 

kindergarten, toilets, a bathroom and a breastfeeding room. Furthermore, also parental leave 

regulations in the case of a sick child make it more difficult to return to their previous jobs. In sum, 

after a long maternity leave women workers may face challenges to return to their previous jobs as a 

result of care-related work interruptions.  
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Recommendation 

The length of the maternity leave under Vietnamese law and the responsibility of the State in social 

care should be changed to ensure the harmonisation of mutual benefits for both the women worker 

(e.g. health care, job security, career promotion) and the enterprises. 

D. Prohibited works for women workers  

The main goal of prohibiting certain jobs for women is to protect the health and productive function 

of women and women in pregnancy, maternity and breastfeeding at the workplace.916 However, the 

list of 77 jobs forbidden for women, laid down in Article 160 of the Labour Code and Circular No. 26 

has created barriers to women workers in employment and reduced their income. As such the 

prohibited jobs are a good example of the failure of the protective measures which turned into having 

a negative impact on women’s position in the labour market. 

These prohibited jobs have become a heavy burden on women workers in employment. More 

importantly, these protective measures have reduced chances to find and keep their jobs for some of 

women workers, i.e. those who are past productive age, or live alone, or do not want to have more 

children. In addition, since the renovation, women workers women workers frequently occupy low-

skilled work characterized by low pay and poor working conditions. This has led to proposing a new 

provision which aims at setting a new list of jobs prohibited for women and removing legal 

impediments to their participation in employment. 

 

Recommendations 

 1. The list of 77 jobs forbidden for women enacted in the framework of Article 160 of the Labour 

Code and Circular No. 26 should be well reconsidered and guarantee the protection of women 

workers’ health and participation in the labour market. Technically, Circular No. 26 may be 

restructured to become the principle of protecting women workers in the workplace and their 

participation in the labour force. The list of prohibited works applicable to all female workers might 

be reduced to works No. 19, 23, 24, 31, and 34. The list of prohibited works applicable to pregnant 
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women and women nursing children under 12 months old should be reorganised and applied to 

specific categories of women workers (e.g. workers who are above productive age, live alone, or do 

not want to have more children).  

2. The labour law needs more stringent regulations on the duty of employers to ensure the safe 

working environment for women workers and improve working conditions for all workers, rather 

than preventing women from performing certain works. An effective monitoring mechanism in 

labour safety needs to be regulated.  

E. Responsibilities of social welfare and social security 

Protective labour law measures regarding maternity have focused on the protection of women 

workers at the workplace and the increase in enterprises’ responsibilities.917 Preferential measures 

such as flexible working hours, flexible work, part-time work, childcare facilities, and employment 

security are expected to result in suitable working conditions for women workers. However, these 

protective measures have created invisible barriers for women workers in employment and 

promotion.  

The preferential measures should highlight both protection and empowerment of women’s position 

in the labour market on the grounds of gender equality. Moreover, the law should not impose on 

employers the obligation to implement preferential measures taking into account the high cost of their 

implementation. The Government should institute a system of protection together with a suitable 

system of tax compensation to the employers who apply these measures. The new legislation 

concerning the protection of women workers in employment should be enacted from the perspective 

of substantive equality.  

As set out above, under the past centralised planning and subsidy mechanism, the responsibility of 

social welfare is borne by the State. Since the renovation, the state budget for social welfare has 

declined significantly, whereas the State has not given social welfare responsibilities back to the 

enterprises.918  
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Recommendations 

1. It is worth recommending that the responsibilities concerning social welfare are borne by the 

State and other organisations (e.g. kindergarten, public school, public hospital, and housing) based 

on basic human needs and social welfare programmes. The need to balance and promote social 

insurance for all workers should be enacted, and the financing and responsibility of social security 

needs to be established on the responsibilities of the different institutions of this country.  

2. Social insurance law should be amended based on mutual responsibilities of the State, enterprises 

and workers. 

F. Employment rights, the labour inspection and sanctions  

From a gender equality perspective, it has been found that violations are committed already in the 

recruitment procedure by applying special gender conditions for workers, such as marital and family 

status. Moreover, women workers have to agree to additional labour conditions concerning the period 

of having children or getting married. Unfair dismissals of women workers have become popular for 

example when women turn 30 years old or are pregnant.  

Because of the high rate of social insurance contributions, many enterprises evade their duties in 

ensuring the social insurance contribution for their workers.919 Other enterprises violate social 

insurance law and even accept to pay the fines instead of complying with the current social insurance 

legislation. However, the mechanism of labour inspection and sanctions has not been effectively 

implemented to address these violations. 
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Recommendation 

Considering the burden of labour law violations, the duty of the employers should become legally 

binding, including proactive positive actions to protect workers in the workplace. In this regard, the 

labour inspection should be improved and equivalent sanctions should be carried out. In addition, 

the legal obligation on employers to comply with labour legislation should be imposed.  

G. Employer responsibility 

Private enterprises have to supply special working conditions and other facilities when hiring women 

workers.920 The provisions on the employer’s responsibilities (e.g. giving extra break time during 

menstruation and breastfeeding, supplying suitable toilets, a bathroom and breastfeeding room, 

creating flexible jobs and flexible working hours) have become a heavy burden for employers in 

running their business.921 As a result, there is a trend of hiring male rather than female workers. The 

current labour provisions do not protect women workers but reinforce the systemic of inequality in 

employment.  

Under the centralised planning and subsidy mechanism, the responsibility of social welfare belonged 

to the State. Since the Renovation, the state budget for social welfare has been decreased significantly. 

922 
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Recommendation 

Based on the basic demands, the costs to supply day care facilities and kindergartens, or covering a 

part of the childcare expenses would be borne by the harmonisation of the State and other 

institutions in order to meet welfare services (e.g. kindergarten, public school, public hospital, and 

housing). Moreover, a harmonisation should be established of the State, other organisations and 

enterprises in supplying facilities for women workers in the workplace. The regulations on social 

security and healthcare should be thoroughly revised and the duty of the State in promoting social 

welfare should be made palpable. 

4.3 Summary  

Centred on the notion of gender discrimination in labour law, this study attempted to carry out a 

thorough evaluation of the current situation and challenges considering Vietnam’s aspiration to learn 

from EU law experiences. The study put forward specific recommendations which Vietnamese law 

should have due regard to in light of relevant EU gender equality law, and the nature and character of 

the EU experiences in the transition economy and legal system.    

The current shortcomings of the labour law system in Vietnam suggest that research is strongly 

needed. This study explored gender discrimination and the relevant legislation in Vietnam and the EU. 

It focused on three difference objectives: (i) to identify the labour legislation concerning gender 

discrimination in the EU and Vietnam; (ii) to examine the major differences in legislation and practices 

between the EU and Vietnam with regard to the wage gap and the protection of women workers in 

maternity, and (iii) to make a number of proposals for new legislation which focuses on gender equality 

and labour relations. The labour laws of the EU and Vietnam were studied applying the comparative 

legal method. To analyse specific parts of the labour law on gender equality in employment, the 

analytical method, the law-in-context method, and the historical method were used. This set the scene 

for examination in the next parts, proposing a possible route to obtaining gender equality in 

Vietnamese labour law and enhancing working women’s position in the labour market.  

An overview was given of the structure of the Vietnamese State and its legal system. More importantly, 

an analysis was made of the labour law and the law on gender equality. The discussions in Chapter 2 

aimed at promoting far-reaching legislation in a number of gender equality areas, including pay, 

pregnancy, and maternity leave. Regarding gender equality in employment, this study demonstrated 
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the limitation of Vietnamese labour law in both doctrine and practical fields. Based on the research, 

the shortcomings of the existing regulations on gender equality in employment were revealed and 

proposals were made to improve the legal policies on sex equality in a labour environment.  

Vietnam is a member of the ILO and a representative member of the Executive Committee. It has 

ratified two fundamental ILO Conventions on equality in employment and occupation as well as on 

equal remuneration. Their incorporation into the domestic labour regulations and legal system have 

become an integral part of Vietnamese policy. As a consequence, the legal system on gender equality 

has been improved and enforced since Doi Moi. However, Vietnam has faced many challenges in the 

field of equality law. The major reasons could be rooted in its history, the transition to a market 

economy of socialist politics, and the weak implementation. In response to these challenges, the 

adoption and amendment of the law on labour relations, gender equality, vocational education, social 

security, healthcare, trade unions, and collective bargaining is strongly needed.  

Equal treatment in employment relations and gender equality in pay is regulated by (labour) law and 

other legislative documents. Although the principle of equal pay for equal work of equal value in 

employment relations has been laid down, putting the equal pay principle into practice is still 

challenging. One of the main reasons is that the definitions of wage and remuneration in labour law 

are unclear. As a result, regulations on the calculation of equal pay and the contribution to the social 

insurance fund overlap. Similarly, the method to calculate equal pay for equal work of equal value has 

remained untouched in labour law. Moreover, women workers working under a labour contract have 

been limited, while large numbers of informal women workers dominate the labour force. The 

regulations on wage and equal wage have become a concern of the Government. However, it can be 

concluded that the wage regime has been a drawback in labour law and in the transition economy. 

The different minimum wage policies are a good example of discrimination in pay. Thus, 

notwithstanding existing regulations on wage, there are big challenges in achieving the goal of equal 

wage and non-discrimination on the ground of sex in pay. The renovation of the labour law on equal 

pay requires the incorporation of experiences from developed countries like the EU. 

Based on the principle of protection of pregnant women and women who have recently given birth, 

the maternity regulations in Vietnam have been established in labour law, social insurance law, and 

health care law. As part of their protection, the workers have the right to take leave for a prenatal 

checkup, miscarriage, abortion, stillbirth or pathological abortion and childbirth, and to allowances. 

However, the long maternity leave (i.e. up to six months in case of childbirth) and the small proportion 

of women workers who are entitled to the social security protection (i.e. 9%) still constitute 

shortcomings.  
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It should be stressed that the protective measures concerning women workers have become severe 

obstacles for them to participate in the labour force, rather than protecting them. The list of 77 jobs 

forbidden for women under the current labour law is a good example of overly protecting women 

workers at the workplace. It is suggested that, together with the absence of specific protective 

regulations on the dignity of women workers at the workplace, this issue should be dealt with in a 

revised labour law.  

The research confirmed the EU as being a pioneer in gender equality, based on its labour law on gender 

equality. It was found that the development of labour regulations in relation to gender equality has 

been distinctive from 1957 onwards, since the Treaty of Rome protecting equal pay for men and 

women workers. What is interesting, however, is that the EU continued to reinforce this principle of 

equality, working towards the goal of gender equality in employment, pay, working conditions, and 

family policies. Since the mid-1970s, EU Directives provide equal treatment for women and men 

workers in standard forms of employment. More recently, an extension can be witnessed to part-time 

work and provisions related to promoting the role of women in the workplace. EU equality law has not 

only closed gender gaps in paid work and level of pay, and improved equality in employment, but has 

also addressed gender equality more generally. The positive effects are the result of the growing reach 

of EU regulation, and some are the result of the interconnectedness of the domains of the gender 

regime. The development of these provisions and their implementation are a good example for 

Vietnam in the establishment and development of its legal system.  

The principle of equal treatment for men and women in employment, occupation and recruitment has 

been established since 1976 based on the Treaty, and implemented through a series of Directives. The 

relevant Directives are the Directive on equal pay of 1975, on equal treatment for men and women of 

1976, on equal treatment for men and women in statutory social security of 1978, on occupational 

social security schemes of 1986, on equal treatment for those who are self-employed of 1986, and the 

Equal Treatment Directive of 2006. Furthermore, equal treatment between part-time and full-time 

work is regulated by the Part-time Work Directive and the Fixed-term Work Directive. In addition, the 

decisions of the Court of Justice of the European Union (CJEU) on equal treatment in employment and 

occupation have demonstrated the principle. Several soft law measures have been centred on 

inequality in employment on the grounds of sex. Noteworthy is the European Employment Strategy 

which has set the primary objectives of employment and creation of new jobs in the EU in combating 

discrimination at work.  

In terms of equal pay, it is remarkable that up until today women in the EU still earn around 16% less 

than their male counterparts despite the efforts to control this phenomenon. Following the Treaty 
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regulations on equal pay, Directives clarify the meaning of equal pay (i.e. Directive 75/117/EEC and 

Directive 2006/54/EC). Moreover, the variety of case law by the CJEU has played an important role in 

interpreting and improving the equal pay provisions in reality. To enhance the principle of equal pay 

in practice, using soft law measures is becoming an effective method. This also suggests the critical 

role of the social partners in the combat against gender discrimination in pay. 

In terms of maternity protection provisions, to cope with the very low fertility rates, with an 

unbalanced pension regime, future employment or skill shortages in the labour market in the EU, 

several legislative documents have come into force (i.e. Treaty of 1957 and TFEU, Equal Treatment 

Directive, Maternity Protection Directive, and the Childcare Recommendation). The Treaties and 

Directives address the principle of protection of women in maternity and their children and the 

reconciliation between work and family life. To protect women workers during the maternity period, 

the regulations provide for maternity leave, maternity allowances, and protection against dismissal. 

Regarding parental leave, workers are provided at least four months to look after sick children of up 

to eight years. To achieve equality in employment for women workers, child care policy plays an 

important role in EU equality law. The Childcare Recommendation encourages institutions to respond 

to the needs of workers with children, e.g. by offering children-care services to enable parents to follow 

a course of education or training. Such services may include the sharing of occupational, family and 

upbringing responsibilities arising from the care of children between women and men.  

As far as protective measures for women workers are concerned, EU equality law aims to enhance the 

role of women workers in the employment market. The Safety and Health at Work Directive and the 

Maternity Protection Directive provide for measures to encourage the improvement of the safety and 

health of women at the workplace. The provisions are focused on the duty of enterprises to protect 

workers’ safety and health. Regarding the protection of the dignity of women workers at work, Equality 

Treatment Directive 2006/54/EC lays down the definitions, forms and sanctions of sexual harassment. 

The international legal framework is provided by the UN and the ILO, which have created a system of 

regulations on gender equality and anti-discrimination in employment and pay, the protection of 

women workers, and family-friendly policies. These legislative documents provide the framework for 

the development of gender equality at the national level. The work of the ILO regarding gender equality 

in employment has confirmed the importance of these international legal standards. Equality at work 

is one of the four core labour standards enumerated in the ILO Conventions and Recommendations. 

The ILO has thus played a key role in protecting workers, especially women. The principles aimed at 

eliminating discrimination in employment and occupation and in remuneration are expressed in ILO 

Conventions No. 100 and No. 111. Furthermore, Maternity Convention No. 3 of 1919, revised in 1952, 

https://en.wikipedia.org/wiki/Pregnant_Workers_Directive
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provides for protection of women workers in pregnancy or maternity with regard to all types of work, 

benefits for women workers, and job security. The protection of the dignity of women and sexual 

harassment at the workplace is addressed in Convention No. 111. It was concluded that the ILO legal 

framework could significantly influence the improvement of the Vietnamese legal system. Ratifying 

the ILO regulations and incorporating them into Vietnamese labour law could strengthen labour 

relations in theory and practice. The protection of women workers and welfare could thus be achieved 

through the recognition of the values enshrined in the international legislation and learning from 

experiences. 

All Member States of the EU have ratified eight fundamental ILO Conventions and incorporated them 

effectively into their national legal systems. Meanwhile, Vietnam has ratified only five fundamental 

Conventions, of which the incorporation into the domestic legal system is still in progress. In this 

respect, Vietnam may learn from the EU and its successful outcomes regarding the protection and 

promotion of gender equality in employment. Based on a comparison of gender equality in 

employment in Vietnam and the EU, this study not only revealed the weaknesses and lacunae of 

Vietnamese labour law concerning the protection of women workers’ rights and interests; it also made 

a number of suggestions for a new legislative framework which should be enacted in Vietnam. 

To respond to these challenges, Vietnam thus needs to strengthen its legal system against the 

backdrop of economic development and the impact of globalisation,  by (i) enhancing the national 

legislation, (ii) improving the law on gender equality in pay, and (iii) revising the law on protecting 

women in maternity to enhance the role of women workers in the labour market. 

In sum, it is expected that this dissertation can provide further impetus for a reform of Vietnamese 

legislation in the near future. The amendment of the Vietnamese Labour Code is hoped to have a 

significant effect on the improvement of gender equality in employment. 

4.4 Epilogue 

Women’s rights are human rights. Because of the intrinsic value of gender equality, this dissertation 

suggests that it is necessary to implement the legal experiences derived from EU gender equality law 

into the Vietnamese legal system. In EU law, gender equality is not an aspirational goal, it is a 

fundamental right. The research contributes to achieving women’s rights and human rights in Vietnam. 

Improvement of the labour law needs to meet the growing demands of gender equality arising from 

the national integration and development. 
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As held in this study, the main benefits which Vietnam can gain from changing the law on gender 

equality in labour relations are threefold: legal, economic and political. Regarding benefits for the 

employment environment, studying and implementing the suggested core values of EU gender 

equality law can increase harmonisation not only for workers, but also for employers and society.  

Regarding the value of gender equality for the Vietnamese women workers, it was concluded that the 

big challenge remains the informal sectors. These vulnerable women are not properly recognised 

under the national legal instruments, adversely affecting their security. It should be stressed that the 

unprotected types of work in the informal sectors have become the only choice for most of them, as 

more and more women participate in the labour market. 

Improving the working conditions for female workers, reducing the obstacles in recruitment 

procedures, enhancing the role of the labour contract in practice, and issuing an effective regulation 

on part-time work are strongly needed in the transition period in Vietnam. The benefits of improved 

working conditions for women workers consist in a profound effect on raising the family income and 

better care services for the mother’s and her children’s health.  

The issue of pay equality for women workers is considered as a key element of labour law. 

Transforming from the centrally economy to the open market, several problems still exist. Based on 

the study of equal pay in the EU, it was suggested that the EU’s core values of pay equality be applied 

in Vietnam to improve the role of women in labour relations as well as to reduce the gender gap in the 

labour market. 

With respect to social security and its gendered character, as a result of the complete lack of  social 

welfare provided by the Vietnamese State for women workers in the informal sectors and in part-time 

work, a large part of these women workers are unprotected by law. Moreover, our research revealed 

the fundamental weaknesses and lacunae of the current social security regulation in relation to the 

protective measures for women workers in employment. It is suggested that the law learns from the 

experiences of EU law in order to achieve gender equality in employment and reduce obstacles to 

labour market participation.  

Concerning the childcare services regime, since the transition economy, the State has withdrawn its 

responsibility, removing the advantages of subsidised care services in developed countries. Under the 

labour law, these services are the enterprises’ responsibilities. As a consequence, women workers 

experience more difficulty in combining work and childcare as well as in participating in the labour 

market. It is suggested that the law is amended towards strengthening the role of the State in childcare 

welfare and establishing a social protection regime in order to provide appropriate care for workers. 
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All foregoing discussion, recommendations and conclusions towards achieving gender equality in 

Vietnam are based solely on the core values and principles of the EU legal system. This does not 

constitute a judgment that the EU legal system is better than other systems in the developed world 

such as Canada or the United States. However, the EU has a transformational capacity to make other 

Eastern EU countries (e.g. Poland – also with a past socialist system) adopt their rule of law to maximise 

the welfare of citizens. Therefore, this legal dissertation is expected to be helpful to the policymakers 

in protecting the rights of Vietnamese women workers and in promoting the wellbeing of individuals 

regarding the next amendment of the labour law in Vietnam.
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Appendix 

Annex 1 Tables 

Vietnam GDP (1986, 1990, 1996, and 2016). 

Year 

GDP (billion VND) Real GDP growth (%) 

1986 

 

510 

 

3,0 

1990 

 

41,955 

 

5,0 

1996 

 

272,073 

 

9,3 

2016 

 

450,27 

 

6,2 

Source: Vietnam GDP Annual Growth Rate, Available at: 

http://www.tradingeconomics.com/vietnam/gdp-growth-annual. Accessed on 30 March 2017. 

 

  

http://www.tradingeconomics.com/vietnam/gdp-growth-annual
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Labour force by age and sex. 

Year Total of 

Population 

Total of labour 

force 

Sex Residence 

Male Female Urban Rural 

(Thousand persons) 

2010  50329,9 25897,0 24495,9 14106,6 36289,3 

2011  51398,4 26468,2 24930,2 15251,9 36146,5 

2012  52348,0 26918,5 25429,5 15885,7 36462,3 

2013 89 716 53245,6 27370,6 25875,0 16042,5 37203,1 

2014 90 729 53748,0 27560,6 26187,4 16525,5 37222,5 

2015 91 704 53984,2 27843,6 26140,6 16910,9 37073,3 

2016 92 672 54 445 28 073 26 372 17 450 36 995 

Structure (%) 

2010  100.0 51,4 48,6 28,0 72,0 

2011  100.0 51,5 48,5 29,7 70,3 

2012  100.0 51,4 48,6 30,3 69,7 

2013  100.0 51,4 48,6 30,1 69,9 

2014  100.0 51,3 48,7 30,7 69,3 

2015  100.0 51,6 48,4 31,3 68,7 

2016  100.0 51,6 48,4 32,1 67,9 



 

 293 

Source: The 2016 Statistical Yearbook of Vietnam. Available at: 

https://www.gso.gov.vn/default.aspx?tabid=512&idmid=5&ItemID=18531. Accessed on 10 July 2018. 

 

Educational degrees of the labour force (%). 

Highest education 

degree 

2013 2014 2015 2016 

No degree 82,1 81,8 80,1 79,453 

Vocational training 5,3 4,9 5,0 5,0 

Professional 

secondary school 

3,7 3,7 3,9 3,9 

College 2,0 2,1 2,5 2,7 

University and 

over 

6,9 7,6 8,5 9,0 

Source: The 2016 Statistical Yearbook of Vietnam. Available at: 

https://www.gso.gov.vn/default.aspx?tabid=512&idmid=5&ItemID=18531. Accessed on 10 July 2018.  

 

  

https://www.gso.gov.vn/default.aspx?tabid=512&idmid=5&ItemID=18531
https://www.gso.gov.vn/default.aspx?tabid=512&idmid=5&ItemID=18531
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The distribution of the workforce (%) across the economy by sector and type. 

 Employer Self-

employed 

Unpaid 

family 

worker 

Member 

of co-

operative 

Wage 

worker 

without 

contract 

Wage 

worker 

with 

contract 

Total 

Household 

enterprise 

(agriculture) 

0,35 29,17 13,32 - 3,31 0,01 46,17 

Household 

enterprise(non-

agriculture) 

1,80 16,07 3,70 - 9,46 0,45 31,48 

Government 

and Public 

service 

0,02 - 0,01 - 0,15 7,58 7,75 

State Owned 

Enterprise 

0,01 0,01 0,01 0,02 0,13 2,57 2,74 

Domestic 

private firm 

0,32 0,05 0,13 - 1,40 6,50 8,42 

Foreign-owned 

private firm 

_ _ _ _ 0,07 3,37 3,44 

Total 2,50 45,31 17,17 0,02 14,53 20,48 100,00 

Source: World Bank staff calculations based on 2013 labour force survey. Notes: Working people 15 and over. Data 

were for the year 2013. State-owned enterprises include cooperatives. 
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Employment by sector and sex in 2016 (%). 

Sector 
Total Male Female Female 

Public employees 
9,8 9,9 9,7 48,1 

Private employees 
11,9 12,8 11,0 44,8 

Self-employed (Household, 

collective) 

73,9 74,6 73,2 69,8 

FDI 
4,4 2,8 6,1 67,3 

Source: The 2016 Statistical Yearbook of Vietnam. Available at: 

https://www.gso.gov.vn/default.aspx?tabid=512&idmid=5&ItemID=18531. Accessed on 10 July 2018.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.gso.gov.vn/default.aspx?tabid=512&idmid=5&ItemID=18531
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Annex 2 Figures 

Map of Vietnam 
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Vietnam GDP per capita (US$). 

 

 

Source : https://data.worldbank.org/ 

 

 

The average annual population growth of Vietnam (2000-2016). 

 

 

Source: The 2016 Statistical Yearbook of Vietnam. Available at: 

https://www.gso.gov.vn/default.aspx?tabid=512&idmid=5&ItemID=18531. Accessed on 10 July 2018 
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Distribution of Vietnamese trained labour force by sex (%) in 2015.923 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                   

923 Ministry of Investment and Planning, General Statistic Office, Report on Labour force survey 2015, Hanoi 2016. Available 
at http://www.gso.gov.vn/default_en.aspx?tabid=515&idmid=5&ItemID=16027, accessed on 20 September 2016. 
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Annex 3 List of jobs in which the employment of female 

workers is prohibited under Circular No.26/TT-LDTBXH 

1.1. APPLICABLE TO ALL FEMALE WORKERS 

I. Jobs in which the employment of female workers is prohibited under Clause 1, Article 160 of the 

2012 Labour Code, specifically as follows: 

1. Directly boiling and pouring molten metals at the foundries below: 

1.1. Electric arc furnaces of a capacity of 0.5 tons or more; 

1.2. Pig iron blast furnaces; 

1.3. Steel refining drifts; 

1.4. Kilns. 

2. Rolling hot metal (except ferrous metal). 

3. Directly refining non-ferrous metal ores (copper, lead, tin, mercury, zinc and silver). 

4. Firing and pouring out coke from ovens. 

5. Welding in closed containers, welding in positions which are over 10 meters higher than the working 

floor. 

6. Exploratory drilling, blast drilling. 

7. Removing rock on the mountains. 

8. Installing offshore oil rigs. 

9. Exploratory drilling of oil and gas wells. 

10. Regularly working in shifts on offshore oil rigs (except socio-medical services and meal-

accommodation services). 

11. Maintaining and repairing electric lines in underground tunnels or on open-air posts and high-

voltage electric lines and installing high-voltage electric pylons. 
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12. Maintaining, installing and repairing poles in rivers and antenna towers. 

13. Working in sunken tanks. 

14. Manually making adjustments in making large sheets or large structures. 

15. Manually digging and completing wells. 

16. Manually digging up big stumps and cutting down big trees, carrying big logs, levering and 

loading/unloading big logs, and sawing logs of over 40 cm in diameter; manually sawing and cutting 

tree branches over 5 m above the ground. 

17. Using hand-held machines operated by compressed air with a pressure of 4 atmospheres or more 

(such as drilling and hammering machines). 

18. Operating heavy construction-machines of a capacity of over 36 horse power, such as excavators, 

bulldozers and crawler vehicles (except hydraulic machines). 

19. Painting, repairing, building, plastering, cleaning and decorating on outer surface of high rises (on 

the third floor or higher or over 12 m above the working floor) without lifting machines or cranes or 

firm scaffolds. 

20. Salvaging for sunken logs, pulling logs in docks, pulling logs ashore. 

21. Operating rafts on a river with many cascades. 

22. Collecting natural swallow bird’s nests (except in swallow bird-rearing houses); collecting bat 

guano. 

23. Working on seagoing ships (except waiters in restaurants, housekeepers and receptionists in tourist 

ships). 

24. Guarding and watching vessels in docks or on river banks. 

25. Operating steam boilers (except automatically operated and oil and electricity-operated ones). 

26. Driving trains (except automatically operated trains and trains running in inner cities and tourist 

routes). 

27. Building hulls (of wooden or iron ships) which requires workers to carry or fix weights of 30 kg or 

more. 

28. Surveying river ways with high cascades and dangerous deep mountains. 
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29. Operating dredgers; driving floating cranes. 

30. Driving automobiles of a tonnage of over 2.5 tons (except power-assisted automobiles of a tonnage 

of under 10 tons). 

31. Jobs requiring workers to carry or fix weights of 50 kg or more. 

32. Operating starching, dyeing, drying, polish-controlling and shrinking-preventing machines (except 

automatically operated machines). 

33. Rolling and pressing large pieces of hard leather (except automatically operated machines). 

34. Driving agricultural tractors of a capacity of 50 horse power or more. 

35. Conducting autopsy, shrouding and burying dead persons (except electric incineration), exhuming 

and moving remains to other places. 

II. Jobs in which the employment of female workers is prohibited under Clauses 2 and 3, Article 160 

of the Labour Code, specifically as follows: 

36. Underwater concreting; divers. 

37. Dredging underground sluices (except automatic, machine-operated dredging), regularly soaking 

body in dirty and fetid water (4 or more hours a day, over 3 days a week). 

38. Digging pits; digging well pits; doing jobs in pits (except socio-medical services and extraordinary 

jobs to meet management and administration requirements, which must comply with current national 

technical regulations on safety and regulations on health criteria for workers in pits). 

1.2. APPLICABLE TO FEMALE WORKERS WHO ARE PREGNANT OR NURSING UNDER-12 MONTH 

CHILDREN 

In addition to the 38 jobs specified in Part A of this List, the employment of female workers who are 

pregnant or nursing under 12-month children is prohibited in the jobs below: 

39. Working in places affected by electromagnetic field in excess of prescribed standards and 

regulations (such as jobs in radio frequency transmitting stations, radio or television stations, radar 

stations or satellite telecommunications stations). 

40. Working in direct contract with closed and uncovered radioactive sources; working in direct contact 

with radioactive substances in nuclear facilities; radioactive ore processing facilities; facilities treating 

and managing used radioactive wastes and sources; facilities exploiting ores with intermediary 
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products or radioactive wastes in excess of the levels eligible for declaration exemption; working in 

direct contact with radioactive pharmaceuticals in nuclear medicine departments or medical 

establishments using radioactive pharmaceuticals in therapy and medical examination and treatment. 

41. Working in direct contact (producing, transporting, preserving or using) with pesticides, herbicides, 

termiticides, rodenticides and mosquito killing drugs containing organic chloride and some genetic 

modification- or cancer-causing chemicals below: 

+ 1.4 butanediol, dimethanesulfonate; 

+ 2 Naphthylamine; 

+ 2,3,7,8 tetrachloral dibenzene furance; 

+ 3 - alphaphenyl - beta axetyletyl; 

+ 4 - amino, 10 - methyl flolic acid; 

+ 4 aminobiphenyl; 

+ 5 fluorouracil; 

+ Amosite, chrysotile and crocidolite asbestoses; 

+ Arsenic, calcium arsenate; 

+ Acetylsalicylic acid; 

+ Asparagine; 

+ Benomyl; 

+ Benzol; 

+ Boric acid; 

+ Insoluble chromate salts; 

+ Caffeine; 

+ Lead, lead acetate, lead nitrate (being in contact with lead chemicals such as petrol, paint and printing 

ink; manufacture of batteries, lead welding); 

+ Dimethyl sulfoxide; 
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+ Direct blue-1; 

+ Dioxin; 

+ Diethylsilboestol; 

+ Dichloromethyl-ether; 

+ Formamide; 

+ Hydrocortisone, hydro-cortisone acetate; 

+ Iodine (metal); 

+ Potassium bromide, potassium iodide; 

+ Vinazol aerosol; 

+ Mercaptopurine; 

+ N, N-di (Cloroetyl) 2. Naphtylamin; 

+ Sodium arsenate, sodium arsenite, sodium iodide, sodium salicylate; 

+ Coal tar, coal tar vapor; 

+ Nitrogen pentoxide; 

+ Mercury, mercury methyl compounds, methyl mercury chloride; 

+ Propylthiouracil; 

+ Tetramethyl thiuram disulfide; 

+ Triamcinolone acetonide; 

+ Thori dioxide; 

+ Theosulfane; 

+ Triton WR - 1339; 

+ Trypan blue; 

+ Ribavirine; 
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+ Valproic acid; 

+ Vincristine sulfate; 

+ Vinyl chloral, vinyl chloride; 

+ Cyclophosphamide. 

42. Working in direct contact with chemicals causing harms to fetus and breastmilk: 

+ 1.1 - dichloro - 2.2-di (4-chlorophenyl) ethane; 

+ 1.3 dimethyl - 2.6 dihydroxypurine; 

+ 2. Sunfamilamidotazol; 

+ 4.4 - DDE; 

+ Aldrine; 

+ Antimony; 

+ Betaquinine; 

+ Compounds containing lithium; 

+ Calciferol; 

+ Chloral hydrate; 

+ Decachlorobiphenyl; 

+ Penicillin G Potassium; 

+ Quinidine gluconate; 

+ Strontium (Sr) peroxide; 

+ Sulfadiazine, pyridinium sulfate, sodium sulfamethazine, sulfanilamide, sulfamerazine, acetyl 

sulfisoxazole; 

+ Cesium and salts containing cesium (Ce); 

+ Cyclosporine. 
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43. Working in contact with organic solvents such as soaking sleepers, spreading emulsion on 

photographic paper, printing flowers on thin films, printing labels on thin coated paper, rolling and 

pressing phenolic resin, and operating phenol-adhesive multi-capacitor boilers. 

44. Doing jobs in rubber production: feeding materials, weighing, measuring and sieving chemicals; 

working in rubber latex furnaces. 

45. Repairing airtight steel furnaces and tanks and pipelines in chemical production. 

46. Working in tobacco fermentation furnaces or cigarette-drying furnaces. 

47. Firing glass-melting furnaces and blowing glass products by the mouth. 

48. Soaking, salting and loading/unloading raw hides. 

49. Coating paraffin inside wine tanks. 

50. Painting, welding or scraping rust in beer fermentation chambers or airtight tanks. 

51. Tinning milk in airtight rooms. 

52. Removing molds. 

53. Processing feathers in open air. 

54. Cleansing boilers and gas pipelines. 

55. Grinding and feeding ores or doing jobs in working conditions affected by dust containing 10% or 

more silicon dioxide. 

56. Sorting lead ores; rolling, straining and pressing lead products; lead plating. 

57. Operating pressing and filtering machines in factories. 

58. Operating diesel engines and generators of 10 KVA or more. 

59. Operating wire-polishing or wire-spraying machines. 

60. Driving agricultural tractors (of any capacity). 

61. Driving construction machines (of any capacity). 

62. Driving automobiles of a tonnage of under 2.5 tons (except power-assisted automobiles); driving 

power-operated automobiles and vehicles; driving cranes at sites. 
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63. Vulcanizing, shaping and loading/unloading large rubber products such as fuel containers and car 

tires. 

64. Carrying or lifting weights of over 20 kg. 

65. Being directly involved in investigating, verifying and handling epidemic outbreaks in areas where 

epidemic infection cases are suspected or confirmed. 

66. Shoveling, drying or transporting rotten fish or working in lines producing fish meal for cattle. 

67. Stirring and shoveling mud of fish ponds. 

68. Working in direct contact with dyes in dyeing plants, such as storekeepers and assistants of 

chemical warehouses; preparing dyeing chemicals. 

69. Operating semi-automatic 4-spout cement packing machines. 

70. Installing and repairing very small aperture terminals (VSAT) in deep-lying, remote, highland and 

border areas and on islands. 

71. Regularly soaking body in dirty water, being exposed to infection. 

72. Working in places lacking oxygen or in workshops with an air temperature of 40oC or more in 

summer or 32oC or more in winter. 

73. Working in places affected by vibration in excess of national regulations or standards; using 

machines and devices with whole and partial vibration in excess of levels prescribed in national 

regulations or standards. 

74. Working in uncomfortable posture and in narrow space which occasionally requires workers to lie, 

bow or bend. 

75. Delivering, receiving, preserving or operating pumps and measuring petrol and oil in trenches; 

delivering and receiving petrol and oil at sea. 

76. Operating lead founding and casting devices in battery production. 

77. Operating devices producing and casing yellow phosphorous 
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Annex 4 Non-exhaustive list under Directive 92/85/EEC 

Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage 

improvements in the safety and health at work of pregnant workers and workers who have recently 

given birth or are breastfeeding [tenth individual Directive within the meaning of Article 16 (1) of 

Directive 89/391/EEC] 

1.NON-EXHAUSTIVE LIST OF AGENTS, PROCESSES AND WORKING CONDITIONS 

referred to in Article 4 (1) 

A. Agents 

1. Physical agents where these are regarded as agents causing foetal lesions and/or likely to disrupt 

placental attachment, and in particular: 

(a) shocks, vibration or movement; 

(b) handling of loads entailing risks, particularly of a dorsolumbar nature; 

(c) noise; 

(d) ionizing radiation (*); 

(e) non-ionizing radiation;  

(f) extremes of cold or heat; 

(g) movements and postures, travelling - either inside or outside the establishment – mental and 

physical fatigue and other physical burdens connected with the activity of the worker within the 

meaning of Article 2 of the Directive. 

2. Biological agents  

Biological agents of risk groups 2, 3 and 3 within the meaning of Article 2 (d) numbers 2, 3 and 4 of 

Directive 90/679/EEC (¹), in so far as it is known that these agents or the therapeutic measures 

necessitated by such agents endanger the health of pregnant women and the unborn child and in so 

far as they do not yet appear in Annex 2. 

3. Chemical agents 
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The following chemical agents in so far as it is known that they endanger the health of pregnant women 

and the unborn child and in so far as they do not yet appear in Annex 2 

(a) substances labelled R 40, R 45, R 46, and R 47 under Directive 67/548/EEC (²) in so far 

as they do not yet appear in Annex II; 

(b) chemical agents in Annex I to Directive 90/394/EEC (³); 

(c) mercury and mercury derivatives; 

(d) antimitotic drugs; 

(e) carbon monoxide; 

(f) chemical agents of known and dangerous percutaneous absorption. 

B. Processes 

Industrial processes listed in Annex I to Directive 90/394/EEC. 

C. Working conditions 

Underground mining work. 

(*) See Directive 80/836/Euratom (OJ N° L 246, 17. 9. 1980, p. 1). 

(¹) OJ N° L 374, 31. 12. 1990, p. 1. 

(²) OJ N° L 196, 16. 8. 1967, p. 1. Directive as last amended by Directive 90/517/EEC (OJ N° L 287, 19. 

10. 1990, p. 37). 

(³) OJ N° L 196, 26. 7. 1990, p. 1. 

 

2. NON-EXHAUSTIVE LIST OF AGENTS AND WORKING CONDITIONS  

A. Pregnant workers  

1. Agents 

(a) Physical agents 

Work in hyperbaric atmosphere, e.g. pressurized enclosures and underwater diving. 
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(b) Biological agents 

The following biological agents: 

- toxoplasma, 

- rubella virus, unless the pregnant workers are proved to be adequately protected against such agents 

by immunization. 

(c) Chemical agents 

Lead and lead derivatives in so far as these agents are capable of being absorbed by the human 

organism. 

2. Working conditions 

Underground mining work. 

B. Workers who are breastfeeding  

1. Agents 

(a) Chemical agents 

Lead and lead derivatives in so far as these agents are capable of being absorbed by the human 

organism. 

5. Working conditions 

Underground mining work 
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Annex 5 A brief history of the EU Treaties 

Treaty Sign Entered 

into force 

Purpose 

Treaty 

establishing the 

European Coal 

and Steel 

Community 

18 April 1951 

 

23 July 

1952 

to create interdependence in coal and 

steel so that one country could no longer 

mobilise its armed forces without others 

knowing. This eased distrust and tensions 

after WWII. The ECSC treaty expired in 

2002. 

Treaty of Rome 25 March 1957 1 January 

1958 

to set up the European Economic 

Community (EEC) and the Euratom. 

Merger Treaty- 

Brussels Treaty 

8 April 1965 1 July 1967 to streamline the European institutions 

Single European 

Act 

17 February 1986 

(Luxembourg) / 28 

February 1986 (The 

Hague) 

1 July 1987 to reform the institutions in preparation 

for Portugal and Spain's membership and 

speed up decision-making in preparation 

for the single market 

Treaty on 

European Union-

Maastricht Treaty 

7 February 1992 1 

November 

1993 

to prepare for the European Monetary 

Union and introduce elements of a 

political union (citizenship, common 

foreign and internal affairs policy). 

Treaty of 

Amsterdam 

2 October 1997 1 May 

1999 

To reform the EU institutions in 

preparation for the arrival of future 

member countries. 
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Treaty of Nice 26 February 2001 1 February 

2003 

to reform the institutions so that the EU 

could function efficiently after reaching 25 

member countries. 

Treaty of Lisbon 13 December 2007 1 

December 

2009 

to make the EU more democratic, more 

efficient and better able to address global 

problems, such as climate change, with 

one voice 
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Annex 6 The gender pay gap in unadjusted form in the EU 

(2002-2014)924 

Geo  2002 2006 2007 2008 2009 2010 2011 2012 2013 2014 

EU (28 

countries) 

     16.4 16.9 17.3 16.8 16.7 

Belgium  9.5 10.1 10.2 10.1 10.2 9.4 8.3 7.5 6.6 

Bulgaria 18.9 12.4 12.1 12.3 13.3 13 13.2 15.1 14.1 14.2 

Czech 

Republic  

22.1 23.4 23.6 26.2 25.9 21.6 22.6 22.5 22.3 22.5 

Denmark   17.6 17.7 17.1 16.8 15.9 16.4 16.8 16.5 16 

Germany   22.7 22.8 22.8 22.6 22.3 22.4 22.1 22.3  

Estonia   29.8 30.9 27.6 26.6 27.7 27.3 29.9 29.8 28.1 

 

                                                   

924The gender pay gap in unadjusted form. Available at 
http://ec.europa.eu/eurostat/tgm/printTable.do?tab=table&plugin=1&language=en&pcode=tsdsc340&printPreview=true#, 
accessed on 19 February 2017. 

  

http://ec.europa.eu/eurostat/tgm/printTable.do?tab=table&plugin=1&language=en&pcode=tsdsc340&printPreview=true
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Ireland  15.1 17.2 17.3 12.6 12.6 13.9 12.7 12.2 12.9 13.9 

Greece  25.5 20.7 21.5 22  15     

Spain  20.2 17.9 18.1 16.1 16.7 16.2 17.6 18.7 17.8 14.6 

France   15.4 17.3 16.9 15.2 15.6 15.7 15.6 15.5 15.5 

Croatia       5.7 3.4 2.9 9 10.4 

Italy   4.4 5.1 4.9 5.5 5.3 5.7 6.5 7 6.1 

Cyprus  22.5 21.8 22 19.5 17.8 16.8 16.1 15.6 14.9 14.2 

Latvia   15.1 13.6 11.8 13.1 15.8 14.1 14.9 16 17.3 

Lithuania  13.2 17.1 22.6 21.6 15.3 14.6 11.5 11.9 12.2 13.3 

Luxembourg   10.7 10.2 9.7 9.2 8.7 7.9 7 6.2 5.4 

Hungary  19.1 14.4 16.3 17.5 17.1 17.6 18 20.1 18.4 15.1 

Malta   5.2 7.8 9.2 7.7 7.2 7.7 9.5 9.7 10.6 
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Netherlands  18.7 23.6 19.3 18.9 18.5 17.8 18.6 17.6 16.5 16.1 

Austria   25.5 25.5 25.1 24.3 24 23.5 22.9 22.3 22.2 

Poland  7.5 7.5 14.9 11.4 8 4.5 5.5 6.4 7.1 7.7 

Portugal   8.4 8.5 9.2 10 12.8 12.9 15 13.3 14.9 

Romania  16 7.8 12.5 8.5 7.4 8.8 9.6 6.9 4.9 4.5 

Slovenia  6.1 8 5 4.1 -0.9 0.9 3.3 4.5 6.3 7 

Slovakia  27.7 25.8 23.6 20.9 21.9 19.6 20.1 20.8 18.8 19.7 

Finland   21.3 20.2 20.5 20.8 20.3 19.1 19.2 18.8 18.4 

Sweden   16.5 17.8 16.9 15.7 15.4 15.6 15.5 14.6 13.8 

United 

Kingdom  

27.3 24.3 20.8 21.4 20.6 19.5 19.7 21.2 20.5 20.9 

Iceland   24 20.7 18 17.7 17.8 17.7 19 16.7 

Norway  16 15.6 17 16.5 16.1 15.7 14.7 15.5 14.5 
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Switzerland  18.6  18.4 18.4 17.8 17.9 17.9 19.2  

Turkey  -2.2         

Note: =not available p=provisional d=definition differs (see metadata) e=estimated; The unadjusted 

Gender Pay Gap (GPG) represents the difference between average gross hourly earnings of male paid 

employees and of female paid employees as a percentage of average gross hourly earnings of male 

paid employees. 
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Annex 7 Structure of the Vietnamese State 
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Annex 8 Structure of the Vietnamese People’s Court  

 

 

 

 

Annex 9 Categorisation of citizens, their status, rights, 

obstacles and restrictions under the Vietnamese law on 

household registration 

Category Status Rights Obstacles/Legal restrictions 
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KT1 Residents (including both 

non-migrants and migrants) 

with permanent household 

registration at place of 

current residence 

Purchase and sell land 

and housing and have 

land/house ownership 

certificates 

Access to public 

facilities and social 

Services at current 

place of residence 

Access to formal 

financial loans 

access to employment 

Access to public social 

services including education 

and health care only within 

their district of 

residence 

KT2 Intra-district migrants who 

have permanent household 

registration in the 

province/city of current 

residence 

Purchase and sell land 

and housing and 

have land/house 

ownership certificates 

 access to public 

facilities and social 

services 

access to formal 

financial loans 

access to employment 

Access to education and 

health care only within the 

district where they are 

registered 

Lack of access to financial 

loans/formal financial 

Services 

KT3 Migrants who do not have 

permanent registration at 

the place of current 

residence but have 

temporary registration for 

6-12 months with the 

possibility of extension 

Access to public 

facilities and social 

services 

Lack of access to legal 

housing  

KT3 children can go to public 

schools only when they are 

not used to full capacity (by 

KT1 and KT2 children). 

If the schools are 

overcrowded, KT3 children 

have to go to private 

schools, where they have to 

pay higher 

school fees. 
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Lack of access to financial 

loans/formal financial 

services 

KT4 Migrants who do not have 

permanent registration at 

their place of current 

residence but have 

temporary registration for 

1-6 months 

Do not have the right to 

purchase land and 

access to public social 

services and financial 

loans 

 

Nonregistered 

residents 

Those who do not belong 

to any of the above 

category 

Do not have the right to 

purchase land and 

access to public social 

services and financial 

loans 

 

 

 

 


