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                                                                  CHAPTER ONE 

 

1.0  INTRODUCTION 

 1.1  The conceptual and theoretical background of the research                                                                                                                                                                                                                                                                                                                                                                                                                                                                             

This research examines the mitigation of the effects of climate change in sub-Saharan Africa with 

emphasis on Nigeria as a case study. Climate change is principally regulated by the United Nations 

Framework Convention on Climate Change (UNFCCC),1 and the Kyoto Protocol (KP).2 Climate change is 

a long term alteration in global weather patterns, especially increases in temperature and storm 

activity.3 It is a periodic modification of earth’s climate brought about as a result of changes in the 

atmosphere, as well as, integrations between the atmosphere and landscape and the various other 

geologic, chemical, biological and geographic factors within the earth’s system.4 The UNFCC defines 

climate change as a change of climate which is attributed directly or indirectly to human activity that 

alters the composition of the global atmosphere and which is in addition to natural climate variability 

observed over comparable time periods. The Intergovernmental Panel on Climate Change (IPCC) 

similarly defines it as a change in the state of the climate that can be identified by changes in the mean 

climate and/or the variability of its properties and that persists for an extended period, typically 

decades or longer.5 The effects of climate change on the sub-Sahara African6 (SSA) region are the 

impact this has had on the entire region by way of the vulnerability of not only the weather, but also 

the people. Many African regions are coming to be recognized as having climates that are among the 

most variable in the world on intra-seasonal to decadal timescales7. That climate change is the world’s 

greatest concern is to state the least, the very obvious. Today, the effects of climate change are being 

felt around the world. But they are being felt most by those who are least able to cope with its grave 

                                                           
1
 UNFCCC Secretariat, United Nations Framework Convention on Climate change of 9

th
 May, 1992, 31 I.L.M. 849, entered 

into force 21 March, 1994.     
2
 Kyoto Protocol to the UNFCCC, 10

th
 December, 1997, 37 I.L.M. 32 (1998), signed at Kyoto, Japan, 1997, entered into 

   Force 14
th

 February, 2005. 
3
 Meaning of climate change: http://wiki.answers.com/Q/What_is_the_meaning_of_Climate_Change    

4
 See http://dictionary.reference.com/browse/climate-change 

5
 Article 1 UNFCCC. Also, PARRY Martin et al (Eds.), Climate Change 2007: Impacts, Adaptation and Vulnerability, 

Cambridge, Cambridge University Press, 2007, p.6. Available at http://www.ipcc.ch/pdf/assessment-
report/ar4/wg2/ar4_wg2_full_report.pdf .  Also, 
https://unfccc.int/essential_background/convention/background/items/2536.php. Sites visited 10-06-2014.  See further, 
DANKELMAN Irene, Introduction: Exploring Gender, Environment and Climate Change: Understanding the Linkages, in  
DANKELMAN Irene (Ed.), Gender and Climate Change: An Introduction, London, Earthscan Publishing, 2010, pp.6,7.  
6
 Sub-Saharan Africa is the area south of the Sahara, from the Sahel (the transitional zone between the north and the SSA), 

down to the southern part of the continent. It constitutes the larger part of the African continent. The larger part of these 
borders around the Equator. 
7
 Balgis Osman Elasha et al (eds.), Background Paper on Impacts, Vulnerability and Adaptation to Climate     

   Change in Africa for the African Workshop on Adaptation Implementation of Decision 1/CP.10 of the UNFCCC 
   Convention, Accra, Ghana, 21-23 September, 2006.                                                                                                                                                                                                                 

http://wiki.answers.com/Q/What_is_the_meaning_of_Climate_Change
http://www.ipcc.ch/pdf/assessment-report/ar4/wg2/ar4_wg2_full_report.pdf
http://www.ipcc.ch/pdf/assessment-report/ar4/wg2/ar4_wg2_full_report.pdf
https://unfccc.int/essential_background/convention/background/items/2536.php
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effects and consequences. Indeed, the terrible irony for many developing countries is that, though, 

they have contributed the least to the process of climate change, they are the ones most at risk from 

its consequences. For some island states and peoples, this is a matter of survival8. The terrible 

consequence of the sorrowful state of Kiribati and several other low-lying islands on the oceans is that 

many might be wiped-off, or be scattered and never remain a single nation again. This will go to affect 

generations of such people, whose history, origin, culture and other cherished values might be lost 

forever. For some decades running, it has constituted the single issue that has attracted the largest 

gatherings of world’s governments, non-governmental organizations and several individuals from all 

walks of life9. All these, in an attempt to confer together with a view to finding a way out of this 

threatening monster called climate change. 

Africa faces several challenges, many of which arise out of the scourge of climate change. These have 

been affecting the people of the continent, and will increasingly affect their poor, as climate change 

will, no doubt, drive the majority of the population into greater level of destitution, poverty and 

depreciation, as assets are lost and resources are diverted to deal with emergencies, instead of being 

used for development10. The case of the sub-Saharan Africa has been of note, as it has been observed 

as one of the most severely affected regions of the world, alongside low-lying islands of the world, 

especially the Pacific island states. The Intergovernmental Panel on Climate Change (IPCC), states that 

Africa is the most vulnerable continent to projected climate changes11. Sub-Saharan Africa is currently 

the most food- insecure region in the world12. Climate change could aggravate the situation further, 

                                                           
8
The Pacific island nation of Kiribati is already negotiating to buy over 6,000 acres of land (around 9 square 

Miles), in Fiji to relocate its citizens. In the words of Anote Tong, Kiribati’s President, “[T]his is the last resort, there 
is no way out of this one”, to save the more than 100,000 islanders. He continued that “[W]e would hope not to put 
everyone on one on one piece of land, but if it became absolutely necessary, yes, we could do it. It wouldn’t be for me 
personally, but would apply to younger generation. For them, moving won’t be a matter of choice. It’s a matter of survival”. 
See Entire Nation of Kiribati to be Relocated Over Rising Sea Level Threat. Available at 
http://www.telegraph.co.uk/news/worldnews/australiaandthepacific/Kiribati/9127576/Entire-nation-of-kiribati-to-be-
relocated .   Site visited 21-10-2011.    See also, The United Nations Secretary General Ban Ki Moon’s address to the high 
level event on climate change in New York, on 24

th
 September, 2007. Also available at 

http://www.un.org/News/Press/docs/2007/sgsm11175.doc.Htm   Site visited 06-09-2011. 
9
 Stockholm Conference 1972 attracted 114 nations, Rio Summit 1992, was attended by172 governments and 108      Heads 

of State, Copenhagen Conference opened with 192 nations and Cancun had about 200 countries in attendance. See 
http://books.google.be/books?id=SwsAAAAAMBAJ&pg=PA16&dq=States+participation+in+the+Stockholm+Conference+19
72?&so . Also,http:www.un.org/ecosocdev/geninfo/sustdev/es&5broc.htm  Sites visited 17-12-2011.   
10

 See Climate Change and the Threat to African Food security, Jotoafrika: Adapting to Climate Change in Africa, Issue 1, July 
2009. 
11

 See Managing Africa’s Water in a Changing Climate, Jotoafrika: Adapting to Climate Change in Africa, Issue 2, November, 
2009. 
12

 Almost 33% of sub-Saharan Africans are malnourished, which is the highest prevalence in the world. In one-third of 
African countries, the average daily calorie intake remains below the recommended level of 2100 kcal

9
 (Ethiopia, Kenya, 

Rwanda and Tanzania in East Africa; Angola, Madagascar, Mozambique and Zambia in Southern Africa; Sierra Leone in West 
Africa. See JEAN-MARC Boussard; BENOIT Daviron; FRANCOISE Gerard, TANAREDE Voiturieze, Food Security and 
Agricultural Development in Sub-Saharan Africa: Building a Case for More Support, Background Document, Final Report: 
CIRAD for FAO, 2005. 

http://www.telegraph.co.uk/news/worldnews/australiaandthepacific/Kiribati/9127576/Entire-nation-of-kiribati-to-be-relocated
http://www.telegraph.co.uk/news/worldnews/australiaandthepacific/Kiribati/9127576/Entire-nation-of-kiribati-to-be-relocated
http://www.un.org/News/Press/docs/2007/sgsm11175.doc.Htm
http://books.google.be/books?id=SwsAAAAAMBAJ&pg=PA16&dq=States+participation+in+the+Stockholm+Conference+1972?&so
http://books.google.be/books?id=SwsAAAAAMBAJ&pg=PA16&dq=States+participation+in+the+Stockholm+Conference+1972?&so
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unless adequate measures are put in place13, else we risk another scenario of the present situation in 

the Horn of Africa. Some areas may become too hot for certain crops or animals; it may rain too little 

or too much to allow farming14; the breakout of climate sensitive diseases, such as Rift Valley fever, 

could seriously affect livestock production, which most parts of these areas are noted for. Rainfall 

variability in many regions of Africa directly affects agricultural productivity- rainfall is the most 

relevant climatic variable of food production in Africa. Floods are recurrent in some countries in Africa; 

even communities located in dry areas have been affected by floods. The years 2000 and 2001 

witnessed a huge flooding event in Mozambique, particularly along the Limpopo, Sofala, Zambezia, 

Licungo, Cuacua, Buzi and other areas15. In 2000, floods resulted in half a million people made 

homeless and 700 lost their lives. The floods had devastating effects on livelihoods, destroying 

agricultural crops, disrupting electricity supplies and demolishing basic infrastructure such as roads, 

homes, and bridges16. As rainfall becomes more variable, feeding Africa’s rising population will become 

an even greater challenge. Africa has the highest population growth rate in the developing world, and 

food production is not keeping pace17. 

 With regards to changes in precipitation, an average of a 25 per cent decrease in rainfall has occurred 

over the African Sahel during the past 30 years. This change has been characterized by a decrease in 

the number of rainfall events. A decrease in precipitation has occurred over the twentieth century, 

particularly after the 1960s, in the subtropics and the tropics from Africa to Indonesia18. Some studies 

have illustrated the large regional differences that exist in rainfall variability, for example, East Africa 

has displayed a stable rainfall regime, while a considerable multi-decadal variability and recent drying 

has been experienced over the Sahel with up to a 20 percent expected decrease of rainfall19 

Africa is one of the most vulnerable continents to climate change and climate variability, a situation 

aggravated by the interaction of “multiple stress,” occurring at various levels and low adaptive capacity 

(high confidence)20. The climate of the continent is controlled by complex maritime and terrestrial 

interactions that produce a variety of climates across a range of regions. Example, from the humid 

tropics to the hyper-arid Sahara. For precipitation, the situation is so complicated. Rainfall exhibits 

                                                           
13

 Jotoafrika, op cit. Issue 1, July 2009. 
14

 The northern parts of Nigeria suffered serious devastation from flooding in the aftermath of torrential rainfalls after a 
long period of cessation, in 2010. This resulted in loss of lives, property and farmlands. The area faces the threat of drought. 
15

 See Maputo Floods 2001: Lessons Learned, Summary Report Produced by the Office of the United Nations Resident 
Coordinator, Maputo, July 2001. Available at  http;//www.alnap.org/pool/files/erd-2945-full.pdf. Site visited 08-08-2011. 
16

 See Background Paper on Impacts, Vulnerability and Adaptation to Climate Change in Africa, supra. 
17

 Op. cit., Issue 2, November 2009. 
18

 IPCC 2001. See Background Paper on Impacts, Vulnerability and Adaptation to Climate Change in Africa, supra. 
19

 See  Background Paper on Impacts, Vulnerability and Adaptation to Climate Change in Africa, ibid, p.20. Also, HULME M., 
et al, African Climate Change: 1900-2100, Climate Research 17, 145-168. 
20

 See PARRY Martin et al (eds.), Climate Change 2007 Impacts, Adaptation, and Vulnerability, Cambridge, Cambridge 
University Press, 2007, p.435. 
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notable spatial and temporal variability. Interannual rainfall variability is large over most of Africa, and 

for some regions, multi-decadal variability is also substantial. 

Vulnerability to climate change is the degree to which geophysical, biological, and socioeconomic 

systems are susceptible to, and unable to cope with, adverse impacts of climate change. The term 

“vulnerability” may therefore refer to the vulnerable system itself, hence it is used here to denote 

potentially significant impacts of climate change on the sub-region, which may be regarded as key 

vulnerabilities21. The identification of such key vulnerabilities is intended to provide guidance for 

assessing levels and rates of climate change that the 1992 UNFCCC in its Article 2 calls “dangerous.” 

These may be otherwise dangerous anthropogenic interference with the climate system. The 

identification of key vulnerabilities is intended to provide guidance for establishing levels and rates of 

climate change that could be considered dangerous. Climate impacts create damage which may 

include the exposure of systems and populations to climate change, the sensitivity of those systems 

and populations to such climatic influences, and the capacity of those systems and populations to 

adapt to climate change. The degree of vulnerability is affected by human development, which can 

produce emissions, potentially increasing climate impacts and vulnerability, but which also can lead to 

a resource base that more easily allows adaptive capacity building, potentially reducing vulnerability to 

any given level of climate change. Assessing key vulnerabilities involves analysis of a complex, coupled 

human and natural system (CHANS).22 The vulnerability of a system has been described as a function of 

three interrelated factors: exposure to stress(es), sensitivity and adaptive capacity.23 Exposure is 

defined as the extent to which a system experiences particular stress. Sensitivity refers to the degree 

to which a system is adversely or beneficially affected by stimuli. Adaptive capacity is the ability of a 

system to respond to change by ameliorating damages, taking advantage of opportunities or otherwise 

coping with or adjusting to change (IPCC, 2001)24. Analysis of vulnerability focuses on the relative 

likelihood of different socio-economic groups of geographic regions to experiencing each outcome. To 

address each of the causes of vulnerability or environmental decline might require policy interventions 

at different levels. Political-economic and geographical analysis of vulnerability’s causes can be specific 

enough to allow policies to be tailored for a specific population, place and problem. Since causality can 
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be traced to international, national, household and individual levels, policies can be targeted at the 

appropriate level if the causes are understood and appreciated25.   

More specifically, the research investigates the application of the KP mechanisms in the sub-region as 

climate change mitigation policy tools, as the countries in the sub-region have higher vulnerability level 

compared to most other parts of the world. The sub-region has been suffering from the consequences 

of climate change, but lacks the resources and the wherewithal to cope with, or counter these. The 

increasing severity and scale of impacts resulting from climate change is likely to exceed the coping 

capacity of many communities and countries26 in the sub-region. Such could lead to severe socio-

economic and environmental impacts and will require additional adaptational and mitigational efforts. 

The sub-region requires peculiar, particular and urgent attention because, already the effects are 

becoming worrisome, and before it gets out of hand, something decisive should come the way of the 

people of the area. This is more so,  the fact that a good number of the countries in the sub-region in 

recent past, experienced catastrophic internal crises, which left the majority of the area in tatters. This 

left the sub-region a skeleton of its real self, and would be greatly impoverished to contain the cost of 

mitigating the cost of climate change effects on its own. It is noteworthy that, the sub-region is a major 

source of supplier of energy (crude oil and gas) to the world energy market- the Gulf of Guinea. Any 

significant environmental catastrophe in this sub-region is sure to set –off a major crisis or imbalance in 

the world energy market, and this could send the price of oil skyrocketing, which might spark off 

inflation in parts of the world. 

 1.1.1    Meaning of climate change 

In 1896, a Swedish scientist Svante Arrhenius published a new idea to the effect that as humanity 

burned fossil fuels such as coal, which added carbon dioxide, CO2, gas to the Earth’s atmosphere, we 

would raise the planet’s average temperature – the greenhouse effect27. Much later, in the 1930s, the 

people realized that the United States and the North Atlantic region had warmed significantly during 

the previous half-century. Scientists supposed, this was just a phase of some mild natural cycle, with 

unknown causes, but a lone voice- the amateur G.S. Callender insisted that greenhouse warming was 

on the way. His claim caused a few scientists to look into the question with improved techniques and 

calculations, and backed with more government funding, came up with findings that, contrary to 

earlier crude estimates, CO2 could indeed build up in the atmosphere and should bring warming. 

Observations immediately began to trace a steady rise in the concentration of carbon dioxide. A study 

by the Massachusetts Institute of Technology documented concerns about possible climate change and 
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by 1970, the Secretary General of the United Nations was sufficiently concerned to mention the 

possibility of a “catastrophic warming effect” in his report on the environment. By this time, curiousity 

about climate turned into anxious concern, that warming is a result of heat emissions from the 

consumption of non-renewable energy. Alongside the greenhouse effect, some scientists pointed out 

that human activity was putting dust and smog particles into the atmosphere, where they could block 

sunlight and cool the world28. Study panels, first in the United States and then elsewhere, began to 

warn that one or another kind of future climate change might pose a severe threat. We are already at 

the threshold of the threat. The world’s governments created a panel- the Intergovernmental Panel on 

Climate Change (IPCC), to give them the most reliable possible advice, as negotiated among thousands 

of climate experts and officials. It was created under the auspices of the United Nations Environment 

Programme (UNEP), and the World Meteorological Organization (WMO). Although, initially led by 

mostly the industrialized countries, all governments were invited to join and the IPCC has expanded 

over the subsequent years to almost global participation29. The IPCC was held in 1988 to assess the 

scientific, technical and socio-economic information relevant for the understanding of human induced 

climate change, its potential impacts and options for mitigation and adaptation. 

Climate change in IPCC usage refers to any change in climate overtime, whether due to natural 

variability or as a result of human activity. This usage differs from that in the Framework Convention on 

Climate Change (UNFCCC), where climate change refers to a change of climate that is attributed 

directly or indirectly to human activity that alters the composition of the global atmosphere and that is 

in addition to natural climate variability over comparable time periods30.  

1.1.2 Causes and consequences of climate change  

Opinions on the causes of climate change are divergent. A greater percentage of opinions believe it 

was mainly due to human activities-anthropogenic, while the others felt it was obviously natural. It is 

the warming of the planet caused by human activities, including burning fossil fuels and cutting down 

forests. Carbon emissions arising out of industrialization and urbanization are known to cause the 

planet to heat up, and the burning of fossil fuels creates carbon emissions as a by-product. The 

greatest concentration of CO2 resulting in global warming are the result of burning of fossil fuels, gas 

flaring and desertification, meaning that human activities are mostly responsible for climate change, 

measures to mitigate the effects and impacts of climate change will involve among others, legislative 

and technological approaches31. Studies conclude that, since 1751, approximately 337 billion tons of 
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carbon have been released to the atmosphere from the consumption of fossil fuels and cement 

production. Half of these emissions have occurred since the mid 1970s. The 2007 global fossil-fuel 

carbon emission estimates 8365 million metric tons of carbon, represents an all-time high and a 1.7% 

increase from 2006. Combustion of gas fuel (e.g. natural gas) accounted for18.5% (1551 million metric 

tons of carbon) of the total emissions from fossil fuels in 2007 and reflects a gradually increasing global 

utilization of natural gas. Gas flaring, which accounted for roughly 2% of global emissions during the 

1970s, now accounts for less than 1% of global fossil-fuel releases32. The wanton damage to the 

atmosphere is being caused by both industrialized states and developing states alike. The former cause 

air pollution through industrial and domestic heating plants, waste incinerators, nuclear plants, marine 

pollution through incessant dumping and discharges into the ocean of industrial and toxic wastes, 

either directly or through rivers flowing into the ocean of land-based industrial pollution, etc., soil 

pollution by dumping dangerous wastes in third world countries,33 water pollution or water shortage 

by contaminating groundwater through industrial wastes, sewage, or depleting water resources, 

etc.34Developing countries on their own contribute to pollution resulting in climate change by way of 

rapid population growth, increasing industrialization, massive urbanization which necessitates 

deforestation and chronic poverty, use of obsolete industrial plants.35  

 Climate change is arguably the most persistent threat to global stability in the coming century36. It is 

very likely that the major risk of global climate change comes from anthropogenic increases in 

greenhouse gases.37 The anthropogenic views can further be subdivided in two: that, anthropogenic 

emissions of greenhouse gases will lead to significant global warming38; and that, human activities 

already noticeably changed global climate39. The greenhouse effect is the result of certain gases 

(principally water vapour, carbon dioxide, and to a lesser extent, methane and ozone), which envelope 

the earth, regulate the in-flow and out-flow of the sun’s energy and make the earth habitable. The 
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greenhouse gas most commonly produced by our activities is carbon dioxide CO2.
40  It is responsible for 

63% of man-made global warming. One of the main sources of CO2 in the atmosphere is the 

combustion of fossil fuels- coal, oil and gas. Since the Industrial Revolution, the concentration of CO2 in 

the atmosphere has increased by around 37%, and it continues to rise. Carbon emissions arising out of 

industrialization are known to cause the planet to heat up, and the burning of fossil fuels creates 

carbon emissions as a by-product. The former cause air pollution through industrial and domestic 

heating plants, waste incinerators, nuclear plants, marine pollution through incessant dumping and 

discharges into the ocean of land-based industrial pollution, etc., soil pollution by dumping dangerous 

wastes in third world countries,41 water pollution or water shortage by contaminating groundwater 

through industrial wastes, sewage, or depleting water resources, etc. Other greenhouse gases are 

emitted in smaller quantities than CO2 . However, they all trap heat far more effectively than CO2 does, 

in some cases by a factor of thousands of times, making them also powerful contributors to global 

warming.42 Methane, CH4, the next common greenhouse gas after CO2, is responsible for 19% of global 

warming from human activities. The rising emission of methane is due to the expansion of livestock 

farming arising from the growing consumption of meat and dairy products. The bacteria that help 

cattle and sheep digest their food produces methane gas, which the animals belch back into the 

atmosphere. Other sources of methane emission include when coal is mined, when wells are drilled for 

oil or natural gas, and leakage from pipes that distribute natural gas. 43  There are also 

chlorofluorocarbons (CFCs), and other industrial gases which deplete the earth’s protective ozone layer 

accounting for around 12% of global warming. They are being phased out, but in some cases are being 

substituted by fluorinated gases which can be even more powerful greenhouse gases. Further is 

nitrous oxide N2O , which is responsible for 6% of man-made global warming. Emission sources include 

nitrogen fertilisers, the combustion of fossil fuels and some industrial processes, including nylon 

production.44  

However, it is argued that some greenhouse gases, such as water vapour constitute the most abundant 

greenhouse gas present in the atmosphere. That without them, the earth’s average temperature 

would be unbearably cold -180c instead of the 150c it is today.45 Water vapour is at least 100 times as 
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effective as CO2, so small variations in water vapour are more important than large changes in CO2
46. A 

new study analysed water vapour caused one-third of global warming in the stratosphere, about ten 

miles up, where it acts as a potent greenhouse gas and traps heat at the earth’s surface. Satellite 

measurements were used to show that water vapour levels in the stratosphere have dropped about 

10% since 2000, and perhaps by about 25 percent over the last decade, the amount of warming 

expected to be caused by CO2 and other greenhouse gases47. Using the NASA satellite data, 

researchers have estimated more precisely than ever, the heat-trapping effect of water in the air, 

validating the role of the gas as a critical component of climate change. Researchers confirmed that the 

heat-amplifying effect of water vapour is potent enough to double the climate warming caused by 

increased levels of CO2 in the atmosphere. Increasing water vapour leads to warmer temperatures, 

which causes more water vapour to be absorbed into the air. Warming and water absorption increase 

in a spiraling cycle. Water vapour feedback can also amplify the warming effect of other greenhouse 

gases, such that the warming brought about by increased CO2 allows more water vapour to enter the 

atmosphere48. All 100 percent of the observed temperature increase over the past 50 years has been 

due to the increase in the atmosphere of GHG concentrations. The largest contributing source of GHG 

is the burning of fossil fuels leading to the emission of carbon dioxide49. Greenhouse gases in the 

atmosphere act like a mirror and reflect back to the earth a part of the heat radiation, which would 

otherwise be lost to space. The higher the concentration of GHGs like CO2 in the atmosphere, the more 

heat energy is being reflected back to the earth50. 

According to Stefan Rahmstorf51, by anthropogenic climate change could be meant either of two things 

viz: firstly, anthropogenic emission of greenhouse gases leading to significant global warming. This is a 

reflection in the well-known range of future scenarios of the 2001 IPCC report, which concluded that in 

the absence of effective climate policies, we must expect a warming of between 1.4os and 5.8oc 

between the years 1990 and 210052. It could also mean, that human activities have already noticeably 

changed global climate. This, contrary to the future stance of the first, is a reflection of the past, in the 
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famous IPCC53 statement of 1996 that: “the balance of evidence suggests that there is a discernible 

human influence on global climate”54, which is an incontrovertible statement of fact. This is reinforced 

considerably in the light of new evidence in the 2001 report: that “there is new and stronger evidence 

that most of the warming observed over the last fifty years is attributed to human activities.55 When 

human populations were smaller and less industrialized, the atmosphere had the capacity to disperse 

these pollutants in a relatively harmless way, with the exception of some of the more highly urbanized 

areas where air quality has threatened the health of the residents for centuries.56 

The rising concentration of CO2 in the atmosphere since the 1950s has been proven and undisputed.57 

The CO2 data from the Global Carbon Dioxide Monitoring Network, dating hundreds of thousands of 

years made available by the Cooperative Air Sampling Network, provide a relatively reliable and 

accurate record of CO2 concentration and further shows that the rise is unusual 58 . The CO2 

concentration in the atmosphere has never been close to as high as it is at present. Anthropogenic 

emissions have now increased the CO2 concentration to 380 parts per million, (ppm), as of 2005, while 

the preindustrial level back throughout the Holocene (the past 10,000 years), was close to 280 ppm. 

Similar values apply for previous interglacial periods.59 The observed increase in CO2 concentration 

over the past decades is equal to 57% of our cumulative emissions; while other parts of the climate 

system- the ocean and the land biosphere have absorbed the remaining 43% of emissions from the 

atmosphere. The CO2 uptake of the ocean makes the sea water more acidic and threatens marine life, 

which in itself is sufficient reason to reduce our carbon dioxide emissions significantly, even in the 

absence of climate change.60  

On the other hand, natural causes of climate change include volcanic eruptions, variations in solar 

output, ocean current and the earth’s orbital changes. 
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Volcanic eruptions are known to throw out large volumes of sulphur dioxide SO2, water vapour, dust 

and ash into the atmosphere.61 Stratospheric data suggests that large explosive volcanic eruptions also 

eject large quantities of sulfur dioxide gas which remains in the atmosphere for as long as three 

years.62 On June 15, 1991 the second largest eruption of the twentieth century took place in the 

Philippines, with the eruption of Mount Pinatubo, discharging millions63 of tons of sulphur dioxide into 

the atmosphere, resulting in a decrease in the temperature worldwide over the next few years. 

Sulphur dioxide in the atmosphere mixes with water and oxygen in the atmosphere to become 

sulphuric acid, which in turn triggers ozone depletion. The cloud over the earth reduced global 

temperatures such that in 1992 and 1993, the average temperature in the Northern Hemisphere was 

reduced 0.5 to 0.6 oC and the entire planet cooled 0.4 to 0.5 oC. The maximum reduction in global 

temperature occurred in August 1992 with a reduction of 0.73 oC. The eruption is believed to have 

influenced such events as floods along the Mississippi river and drought in the Sahel region of Africa64.    

Variations in solar output from the sun as the Earth’s energy source. Although the sun’s energy output 

appears constant from an everyday view, small changes in the sun’s energy output cause the climate to 

change65. Scientific studies demonstrate that solar variations have a role in past climate changes. 

Oceans cover about 71% of the Earth and ocean currents move vast amounts of heat across the planet, 

from the tropics towards the poles, roughly about the same as the atmosphere does. Ocean currents 

have been known to change direction or slow down. Much of the heat that escapes from the oceans is 

in the form of water vapour, the most abundant greenhouse gas on Earth66. Water vapour itself also 

contributes to the formation of clouds, which shade the surface and have a net cooling effect. The 

Earth makes one full orbit around the sun each year. It spins around an axis that is tilted from 

perpendicular to the plane in which it orbits the sun67. The angle of which varies between 22o and 

24.5o on a cycle of 41,000 years. Periods of a larger tilt result in greater seasonal climate variation in 

the middle and high latitudes, which makes winter to be colder and summers warmer.68  

The EU and its Member States have been spearheading the quest to checkmate climate change, and 

have spared no effort at bringing it under control.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                      
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Regional efforts in this regards started with the choice of a conceptual framework made to allow for a 

logical access to, and linkages with the different laws, spanning over thirty years. This embraces main 

environmental objectives for nature, air, waste and water. It established further, horizontal laws 

setting rules for industrial production, administrative planning and management, and for products69. At 

European level a comprehensive package of policy measures to reduce greenhouse gas emissions has 

been initiated through the European Climate Change Programme (ECCP), which itself was launched in 

June 2000, to identify and develop all the necessary elements of an EU strategy to implement the 

Kyoto Protocol70. The European Commission has taken many climate–related initiatives since 1991, 

when it issued the first Community strategy to limit carbon dioxide emissions and improve energy 

efficiency71. These and many cumulative actions of the EU and its members states over the years have 

brought them to the champion status of the climate change among other regions in the world. The EU 

is the only regional body signatory to the Kyoto Protocol72 and has since been taking enviable strident 

steps worthy of emulation by other similar regions of the world, which constitutes a key objective of 

this research. The research will therefore, undertake a careful study of the modus operandi of the EU 

policies, legal, administrative and institutions on how it coordinates its affairs vis-à-vis that of the 

members states in environmental matters, such that it is still able to maintain the lead among other 

regions of the world, and has succeeded in carrying on all its members states. 

1.1.3  Common concern 

Environmental issues are common ones because they often cannot be managed effectively by national 

or regional efforts; moreover, environmental benefits and burdens are shared by all persons. The 

climate, the stratospheric ozone layer, the oceans and indeed the entire physical world form an 

interdependent ecological system, much of which can only be protected at the global level, making it a 

common concern for all humanity73. The presumably new concept of common concern of mankind 

recognises that climate change and biological diversity are each expressly denominated as the 

common concern of mankind74, since climate is an essential condition which sustains life on earth.  

This concept is closely related to other international concepts such as common interest, global 

commons, common heritage of mankind, and closely linked to the concept of inter-generational rights, 

from which it originally evolved at the UN General Assembly in 198875. It was also referred to in several 
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international documents, declarations, decisions and Resolutions such as: Report of 1989 Ottawa 

meeting, 1989 Noordwijk Declarations, UN General Assembly Resolution 44/207 of December 1989, 

IPCC First Assessment Report Overview, August 1990, Declaration of the UN General Assembly Special 

Session o 

n Development 199076. Some elements of these concepts and others are finding their reflections in the 

common concern of mankind. There are however, differences between these concepts. It is 

recommended in a Framework Convention on Climate Change (IPCC Overview- Annex 1) that, the 

Climate Change Convention would contain a preamble, which might seek to address among others, the 

following item; recognition that climate change is a common concern of mankind77, affects humanity 

as a whole and should be approached within a global framework, without prejudice to the sovereignty 

of states over the airspace, superadjacent to their territory as recognized under international law.78 

The Rio treaties use the concept of “common concern” to designate those issues which involve global 

responsibilities79. It may be suggested that issues of common concern are those that inevitably 

transcend the boundaries of a single state and require collective action in response; no single state can 

resolve the problems they pose80 or receive all the benefits they provide81. It thus simply implies that 

the relevant concern of the whole community as a whole has been manifested at the regional level82.  
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Common concern indicates a legal status both for climate change and biological resources,83 which is 

distinctively different from the concepts of permanent sovereignty, common property, shared 

resources, or common heritage which generally determine the international legal status of natural 

resources. The concept serves as consolidating factor for East-West-North-South environmental 

dialogue notwithstanding existing geographical, economic and political differences. It raises the 

obligation to cooperate among all countries and levels of concerted actions. It has also created a 

general framework for possible legal developments to withstand global environmental challenges. The 

concept instigates further institutional developments84. It has two important facets: spatial and 

temporal. Spatial aspect means that it implies cooperation of all states on matters being similarly 

important to all nations, to the whole international community. Temporal aspect arises from long term 

implications of major environmental challenges which affect the rights and obligations not only of 

present but also of future generations. It also has a social dimension, which presumes involvement of 

all structures and sectors of the society into the process of combating global environmental threats, 

that is, legislative, judicial and governmental bodies together with private business, non-governmental 

organizations, citizen groups among others85. 

Common concern is an externality86 in its own peculiar perspective. It is global in both its origins, and 

its effects, constituting a vital aspect of the global commons, that is, those parts of the planet that fall 

outside national jurisdictions such as the oceans, outer space and Antarctica87. Greenhouse gases 

emitted in Australia and New Haven and London all have the same effect on the atmosphere. The 

impacts occurred throughout the world, though of course, they differ in different parts of the world. 

Climate change also occurs over a very long term, and this means that we can be in a crisis without 

actually seeing the direct effects immediately, even as their predictability and timely mitigation 

becomes complicated and low-reliable matter. Climate change is also very uncertain. We don’t know 

how much emissions will arise from different types and levels of economic activity or how much a 
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given concentration of gas raises temperature. It is not known exactly what effects different rises in 

temperature have on weather patterns. And it is not known exactly what effect weather patterns of 

different kinds are going to have on production and consumption. Our immediate challenge is to 

transform our common concern into a new consensus on the way forward88. The effects of climate 

change are potentially very large and irreversible89.  

Common concern entails a reaffirmation of the existing sovereignty of states over their own resources, 

while giving the international community of states both a legitimate interest in resources of global 

significance and a common responsibility to assist in their sustainable development90. It emphasizes 

the determination to “conserve and use” biodiversity for the “benefit of present and future 

generations”, without concession to their “interest”91. It remains however, to be emphasised that the 

right and duty of the international community to act in matters of common concern must be balanced 

with respect for national sovereignty. States retain sovereignty subject to the requirements of 

international law developed to ensure the common interest. National legal systems and international 

law have long recognized common ownership of or equitable interests in shared resources92. 

1.1.4 Common but differentiated responsibilities (CBDR) 

A discourse of this kind without a touch on this concept is without doubt an incomplete exercise. This 

is a UNCED concept which acknowledges the breakdown of traditional egalitarian fictions and the 

emergence of a new legal polycentricity93. The UNFCCC requires as an ethics of the international legal 

regime, that Parties should protect the climate system on the basis of equity and in accordance with 

their common but differentiated responsibilities and respective capabilities94. Though, it lacks the 

status of a legal obligation, being not a “principle” as it appears in Article 3, yet it has provided the legal 

and philosophical basis for the existing legal obligations including the instruments designed to achieve 

the objectives of the KP95, it had clearly begun to take on a life of its own, shaping future negotiations, 

taking on the form of an emerging norm96. Article 3 of the UNFCCC provides that Parties should protect 

the climate system for the benefit of future and present generations of human kind on the basis of 
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equity and in accordance with their common but differentiated responsibility and respective 

capabilities97.  

The CBDR has two matrices. The first is the common responsibility, which arises from the concept of 

common heritage and common concern of mankind, and reflects the duty of States of equally sharing 

the burden of environmental protection for common resources.98 The second is the differential 

responsibility, which addresses substantive equality, unequal material, social and economic situations 

across States, different historical contributions to global environmental problems, and financial, 

technological and structural capacity to tackle those global problems99. It has been interpreted to 

mean that developed countries should take the lead on emissions reductions, international 

negotiations have in recent years recognized that developing countries also need to work towards 

reducing emissions and developing their infrastructure along a low-carbon pathway100. As for the legal 

status of the principle, it is a generally recognized principle of International Environmental Law, as 

supported by growing evidence of State practice; however the belief that such practice is determined 

by a legal obligation (opinio juris) is lacking in at least some members of the international 

community101. CBDR is a key component of international climate change law and its meaning and 

implications remain contested and vague, though, making it clear that developed countries should take 

the lead in addressing the causes and effects of climate change102. This is pursuant to Principle 7 of the 

Rio Declarations which provides:  

 States shall cooperate in a spirit of global partnership to conserve, protect and restore the 

health and integrity of the Earth’s ecosystem. In view of the different contributions to global 

environmental degradation States have common but differentiated responsibilities. The developed 

countries acknowledge the responsibility that they bear in  the international pursuit to sustainable 
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development in view of the pressure their societies place on the global environment and of the 

technologies and financial resources they command103.       

 It presupposes that all nations are responsible for protecting the ozone layer, notwithstanding that a 

country is responsible or not for global warming. It requires states to cooperate in a spirit of global 

partnership to protect the environment, but because states have contributed differently to global 

environmental problems, they should have common, but differentiated responsibilities104. The KP 

stipulates asymmetric priorities and commitments for industrialized and developing countries, which 

are defined by UNFCCC Annex l. It is the responsibility of developing countries to develop in a 

sustainable manner and take measures to adapt to the effects of climate change, whereas, developed 

countries must commit to mitigating their emissions in accordance with the targets and timelines 

established by Article 4.2 of the KP105. According to Kellersmann and Stone, it is a new measure to 

distribute responsibility according to economic ability and status of development106. It stresses the 

differential treatment of developing countries under most recent environmental agreements, on 

account of their special circumstances and needs- not only in economic terms but also possibly in 

terms of a wider multi-cultural “universalization” of international law107. It is somewhat baffling that, 

some countries are feigning any sense of care, while some are backing out of responsibilities108, inspite 

of the avalanche of climate-induced severe weather disorders being witnessed in many parts of the 

world109. It is almost certain that no part of the globe is completely free of one ugly weather situation 

or the other.  
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CBDR is a new measure to distribute responsibility according to economic ability and status of 

development. This principle as applied in the UNFCCC does not divide countries according to the 

potential impacts of climate change (“vulnerability to climate change) as the Association of Small Island 

States AOSIS, had requested during the Intergovernmental Negotiating Committee for the UNFCCC 

(1990-95) (INC), negotiations ; but the climate damage dimension is reflected in Article 3.2, which 

explicitly refers to the special needs of developing countries that are particularly vulnerable to the 

adverse effects of climate change, and is also taken up by Articles 4.8 and 4.9 as well as Article 4.4. 

Non-Annex I countries are on the whole more vulnerable to the impacts of climate change110. The 

differing capacities and needs of nations also underpin this notion of equity. Industrialized nations 

have the technical and economic capacities to address climate change, both through mitigation and 

adaptation, whereas, developing nations may not111.    

The principle however, lacks universal application to all environmental risks, having no place in 

regulatory treaties dealing with ultrahazardous activities, such as nuclear safety, pollution from ships, 

regulation of dumping at sea, trade in endangered species, conduct of activities in Antarctica, outer 

space, and on the seabed.112 Both the UNFCCC and the KP embody and make operational this principle, 

which is precisely why certain states have refused to join Kyoto and why they continue to deny the 

existence or utility of the CBDR principle. This principle has refused to go away and has proven to be 

remarkably “sticky” and hard to undermine113. 

1.2 Research objective and motivation 

The objective of this research is broadly to examine the lacunae in the Nigerian law thereby causing a 

great setback in issues on mitigation of climate change. It is motivated by the desire to exemplify the 

legal system as one major factor to apply in effectively combating climate change nationally, regionally 

and internationally, in accordance with the general principles of international law. The aim is to 

address the question of how to develop a body of systematic national, regional and most importantly 

international legal rules in enforcing the application and effective functioning of mitigation measures 

that would alleviate the effects of climate change in the entire sub region of the sub-Saharan Africa. 

The basic aim of this work is to highlight the practical and theoretical limitations encountered by the 

developing nations, especially nations of the sub-region in minimizing the effects of climate change and 

employing an enhanced effective trans-boundary system of laws in combating the effects of climate 

change, as employed in the EU, and bearing in mind that the ability of individual nation’s system of 

laws to contain the challenges of climate change, have been very limited and inadequate to yield any 
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substantial result in the overall. This is not being unoblivious of the fact that, to attain their full 

potentials depends on how sufficiently their environments are safe and habitable, mitigation and 

adaptation measures are addressed. Rules that would avert, or at least lessen environmental tragedies, 

which are world-wide on daily increase, are especially difficult to create and enforce at the global level. 

Negotiating international treaties among as many as 190 sovereign states is inevitably a drawn out and 

contentious process,114hence it is one of the aims of this research to propose and encourage efforts in 

this regards on regional basis, as successfully implemented in the European Union EU’s example. This 

promises to yield far-reaching success and a sure way forward in the pursuit of tackling global warming 

and climate change, if similarly experimented in other regions of the world, with adaptations to suit 

such regions’ peculiarities. Achieving landmark success might not be as tortuous as it might have been 

in the EU’s case, as there is already a blueprint in the EU’s example to follow after.     

1.3 Justification 

Climate change has attained a status of the single greatest concern of the world today, assuming a 

notoriety that relegates the dreaded HIV/AIDS to the background. The greatest probability of the 

causes remains anthropogenic115. That being so, a major contributory source of carbon to the 

atmosphere is gas flaring, which continues to be a common practice in Africa, contributing dangerously 

to greenhouse gas emissions, with negative impacts on the health and livelihoods of local 

communities. Due to the limited technical understanding of climate in Africa, and the restricted 

resource and expertise in handling climate issues, it becomes increasingly essential to raise Africa’s 

capacity to handle climate variability, increase the resilience and reduce the vulnerability of the 

continent to climate variability and change.116 It particularly remained problematic in the Niger Delta 

where much of the oil production in the sub-Saharan happens onshore, with the estimates of the gas 

being flared ranging from 20% to 76%, compared with a worldwide average of 4.8%.117  

Climate change mitigation policies and measures to limit and reduce greenhouse gas emissions and to 

increase CO2 removals in the Nigerian and the sub-Saharan Africa need to be enhanced speedily in line 

with the common policy and concerns about climate change in the world and the EU. A climate change 

Mitigation Policy Plan should be put in place in the region with the focus on areas such as: Climate 

policy creating basis for sustainable development; Climate policy integrating into strategic documents 

of specific branches of the regional economy and public awareness; and Climate policy aimed at 
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facilitating the people to understand the necessity, feasibility and cost to arrest global warming, as well 

as possible consequences. This research attempts to reflect this phenomenon. It emphasizes the need 

for all societies to learn to cope with changes that are predicted such as warmer temperatures, drier 

soils, changes in weather extremes and rising sea levels,118 among others. The latent legislative lacuna 

in regulating climate change becomes thus inherent, which necessitates a systematic study, devoted to 

finding ways of establishing a coordinated system of legal norms aimed at tackling the menace of 

climate change, adopting a style similar to the EU’s, towards embracing a generalized system in the 

sub-Saharan Africa. This study thus aims to contribute to the development of the critical literature in 

this area.   

1.4 Methodology 

1.4.1 Analytical framework 

As the research examines a perceived failure of law in the implementation of climate change policies in 

Nigeria and the SSA, this brings into focus the lacuna of national laws and individual country’s policies 

in combating climate change in the sub-region. As noted earlier, the EU approach provides an enviable 

method for other regions especially in places like the sub-Saharan Africa, where situations are to a 

large similar. Analysis will then be focused at examining the measures and modus operandi of the EU 

system and how it can be adopted in the sub-Saharan Africa to bring about manifest appreciable 

results. 

On the aspect of the measures in place for the adaptation and mitigation by the UNFCCC through the 

various Conferences, to alleviate the situation in the sub-region, the study examines the effectiveness 

or otherwise of same. The most relevant being the ones which address deforestation, and 

desertification, which provide funds for addressing climate-related issues in parts of the world. 

1.4.2 Methods: The doctrinal / black letter approach 

The research employs the doctrinal method also known as the black letter approach. This approach 

examines the law, its interpretation and application with the aid of decided cases. As the research 

transcends the discipline of law to other ones such as the social sciences and the natural sciences, the 

doctrinal approach is interspersed with interdisciplinary and legal approaches119. The research is not 

limited to only legal texts and decided cases, but similarly to methods as observed in such other 

disciplines. This brings about a correlation of legal texts and the policy aim anticipated from them, with 
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the goal of authenticating their efficacy, establishing the need for enhancement of the texts and where 

necessary, amendment for the law to achieve its aim effectively. Following from the above, the 

questions for this research are as follows: 

1. The purpose of this research is to investigate the provisions of Nigerian laws on climate     

change and how these have sufficed in mitigating the effects of climate change on the country, 

as a micro-situation of the sub-Saharan Africa.  

2. Notwithstanding the current position of sub-regional groupings harmony in sub-Saharan Africa, 

how the various groups can take from the EU example in influencing their various member 

countries to ensure their compliance with the KP mechanisms as a way of enhancing their 

overall climate interests. 

3. To what extent does the KP Mechanisms solve the climate-related problems of the sub-Saharan 

region, taking a detailed examination of the countries response to the various issues raised in 

different fora to address their needs? 

 

In effect, the research questions not only seek to determine whether the sub-Saharan region has 

been well-off with the KP and the ensuing policies and resolutions bothering  on their plights; but it 

also seeks to consider how the sub-region would fare in the post Kyoto era, adopting the EU 

approach to climate change issues. The research examines how the EU regional laws and 

institutions relate with the national laws, and also available jurisprudence under the Nigerian 

system, as well as the European system.     

                                                                                                                                                                                                                                                                                                                                                                            

1.5  Structure    

The research is divided into six chapters. The first contains the conceptual and theoretical 

background of the research, it presents the meaning and causes of climate change, it highlights the 

main features of the research as the objectives and motivation, justification, methodology. It 

presents a general overview of the study.  

Chapter two examines the climate change situation in Nigeria, its contribution to the global 

problem by way of gas flaring, the legal regime of gas flaring in Nigeria, initiatives of the 

government at curbing flaring, deforestation and desertification, erosion and flooding in parts of 

the country, and the legal and institutional frameworks on these menaces. 

Chapter three examines the issue of sustainable development as portrayed by the UN Conference 

on Environment and Development (UNCED), the concept under the Nigerian Law, its application 

and the constraints against its development in the country. An appraisal of the concept in Nigeria. 
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Chapter four will dwell on regional groupings and climate change. It will examine the case of the 

EU, its operations in coordinating its member states, and the various institutions employed. It will 

also consider the situation in the West African sub-regional grouping- the Economic Community of 

West African States ECOWAS, for such other groupings in Africa, and draw correlations with a view 

to drawing inspirations from the EU system. 

Chapter five will examine the impacts of some of the UN coordinated conferences on climate 

change in the country and the sub-region and proffer how effective these have been, and how the 

sub region could be bettered under these regimes. 

Chapter six looks at the latest developments from the decisions of the recent Conferences in the 

build-up to 2012 when Kyoto expires. It will also from these decisions attempt an examination of 

what post-Kyoto present in the scheme of things as they are now.   

Chapter seven will feature an overview and appraisal of the research, examine the implications of 

the study on legislation and policy in the country. It will also present questions arising out of the 

study, and proffer recommendations and conclusion to round off.       

Conclusion 

This chapter has provided a basic introduction to the study. It presents an insight into the basis, the 

essence, a purview of the situation in some areas of the sub-region which aims to cover among 

others. It has also presented some key issues why the study is basically necessary and beyond that, 

why it is a concern for all even beyond the study area. These are very relevant to the study as they 

will provide a foresight to guide the reader on the essentiality of the research, as this sub-region is 

so strategic and important to the world that it could not to be neglected or abandoned to its 

situation and predicament. The next chapter will provide an analysis of the situation in Nigeria, the 

state of environmental laws in Nigeria vis-à-vis the policies of the state and then it will assess the 

effectiveness or otherwise of these, especially as far as the nation’s oil exploration activities are 

concerned and how these impacted on the society.  
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                                                                          CHAPTER TWO 

                                                              Nigeria and Climate Change 

  2.0   Introduction 

 Human activities, mainly associated with the burning of fossil fuel have changed the chemistry of the 

atmosphere, which result is climate change. Even though, it in all its ramifications looks an entirely 

scientific problem, the solution is by no means and can never be limited to science alone, therefore, it 

requires an interdisciplinary policies approach. A lack of appropriate policies and legal frameworks may 

present barriers to the implementation of mitigation and adaptation responses, and possibly increase 

the vulnerabilities of certain regions and countries, groups such as women and the poor. Inadequate 

institutional supports and inappropriate policies can act as a constraint to adaptation and limit access 

to much needed natural resources for both survival and adaptation to environmental change and 

climate variability.120 The International Court of Justice, ICJ, assumes that “the environment is not an 

abstraction, but represents a living space, the quality of life, and the very health of human beings, 

including generations unborn.  

The existence of the general obligation of states to ensure that activities within their jurisdiction and 

control respect the environment of other states or of areas beyond national control is now part of the 

corpus of International Law relating to the environment.121 In recognition of this and similar problems 

as adumbrated in the Trail Smelter’s Case,122modified under  the Stockholm Declaration of 1972, which 

states that: “States have in accordance with the Charter of the United Nations and the principles of 

International Law, the sovereign right to exploit their own resources, pursuant to their own 

environmental policies and the responsibilities to ensure that activities within their jurisdiction or 

control do not cause damage to the environment of other states, or of areas beyond the limits of 

national jurisdiction”.123  

2.1  The Climate Change Situation in Nigeria 

Nigeria, with a population of about 170 million people, occupies a total area of 923,768 Km2, with a 

coastline of 853 Km in the south, in the sub-Saharan region of Africa. Nigeria is potentially Africa’s 

richest country. As a member of the Organisation of Petroleum Exporting Countries, OPEC, it is 

influential in world’s energy affairs as the world’s eighth largest exporter of crude oil124. It has 

however, done very little to promote other sectors of the economy like the agricultural, extractive, 
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 See Climate Governance in Africa. http://www.boell.de/worldwide/africa/africa-climate-governance-in-africa-
adaptation-strategies-and-institutions-10914.html . Site visited  08-11-2011. 
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 See Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion [1996] ICJ Rep. 226 at par.29. 
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 Trail Smelter Arbitration (USA/Canada) 33 AJIL 1938 p.182. See also The Pacific Fur Seal Case (1893).  
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 Principle 21 of the Stockholm Declaration of 1972. 
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Infoplease, Top World Oil Producers, Exporters, Consumers, and Importers, 2006. Available at 
http://www.infoplease.com/ipa/A0922041.html . Site visited 27-02-2012. 
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etc., thus making less efforts in curbing its Dutch-disease, as oil dominates the export bag of the 

country.125 Nigeria’s proven oil reserves are estimated to be 37.2 billion barrels126, claims gas reserves 

of about 187 trillion cubic feet, but has been a notorious flarer and venter of associated gas due to 

there being no gathering infrastructure in place to utilize the feedstock. It is believed that Nigeria flares 

around 68.66 bcf/m (a little under 2.5mmcf/d of gas), and while difficult to quantify, this suggests that 

the country is burning away a potential $15million per day. There has been numerous deadlines set for 

gas flare-out in Nigeria over the past decade, none of which has been met. Each deadline gets replaced 

by a new deadline and the introduction of fines for oil companies that continue to flare has not proved 

enough of a deterrent. But now, the Senate of the National Assembly has enacted a Bill to put an end 

to the act. “Any operator who flares gas after 31 December, 2010127 shall pay a fine and in addition will 

lose its license”.128 The Gas Flaring Bill stipulates that companies which flare gas from 1 January, 2011 

will have to pay the prevailing international market price of gas for the amount flared. The Bill says: “It 

shall pay an additional 50% of the amount to the community where the gas is being flared. A shutdown 

of over 50 days shall be issued to the defaulting company.” The penalty that the oil companies pay at 

the moment is $3.50/1,000cf of gas flared.129 According to satellite research, worldwide 168 billion 

cubic meters, (bcm), of natural gas is flared yearly. Nigeria accounts for 23 bcm. That is, about 13 per 

cent of global flaring originates from Nigeria. The GHG emissions through gas flaring are put at 400 

million tons of CO2 equivalents yearly. The amount of flared gas is equivalent to 25 per cent of the US 

gas consumption and 30 per cent of the EU gas consumption.130 

This issue of gas flaring in Nigeria has been a source of serious concern over the years, the situation 

which still persists even now. The flaring of associated gas has resulted in serious pollution in the Niger 

Delta area of the country, leading to damnable consequences by way of terrible hardships to the 

people of the vast area, causing sicknesses and diseases of various kinds, even leading to deaths of the 

people and animals as well as aquatic lives. This is also a major contributor to global warming. Nigeria 

ranks second in the world in gas flaring131, after Russia. About forty per cent of Nigeria’s gas is flared, 

and it accounts for about 13 per cent of the world’s gas flaring. Flaring takes place in more than a 
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 See   Will Ghana’s Oil Lubricate Her Hopes and Aspiration? http://www.ghananewsagency.org/details/Features Site 
visited 23-03-2012 
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 This represents 29.32 per cent of the total 126.847billion barrels held by the African continent, according to OPEC. 
Nigeria’s reserves are next to Libya’s reserves which stand at 47 billion barrels. See ‘Nigeria Holds 29.32% of Africa’s Oil 
Reserves- OPEC. 
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 The latest deadline is now fixed for 31
st

 December, 2012. 
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 See   Nigerian Senate Passes Gas Flaring Bill. http://www.ihs.com/products/global…/industry-economic-report.aspx?id… 
Site visited 25-03-2012. 
129

 Ibid. 
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 See  Fact Sheet: Harmful Gas Flaring in Nigeria. Also at  http://www.foe.org/pdf/GasFlaringNigeria_FS.pdf Site visited 23-
03-2012 
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 See The World is at the Brink of Uncontrollable Climate Change. Also at 
http://www.telegraph.co.uk/finance/newsbysector/energy/oilandgas/7741738/shell-to-cut-Nigeria-gas-flaring.html Site 
visited 21-03-2012. 
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thousand well heads in an area about the size of Britain.132 In Nigeria, oil companies engage in gas 

flaring as a 24 hour-a-day, 365 day-a-year practice.133 Oil is of immeasurable importance to Nigeria as 

revenue from oil resources constitutes more than eighty per cent of the country’s revenue. Nigeria is 

endowed with the tenth largest proven natural gas reserves in the world, and according to the World 

Bank, gas flared in Nigeria is equivalent to total annual power generation in sub-Saharan Africa.134 The 

World Bank stressed further that gas flaring in Nigeria which generates no useful energy has 

contributed more greenhouse gases than all other sources in sub-Saharan Africa combined.135 Gas 

flaring adds about 390million tons of CO2 in annual emissions. This is more than the potential yearly 

emission reductions from projects currently submitted under the Kyoto mechanisms. The cocktail of 

toxic substances which has been emitted in the flares for over forty years, some without cessation, 

including benzene and particulates has exposed the Niger Delta communities to health risks and 

property damage, in blatant violation of their human rights.  

People live literally next door to the roaring, ground level flares that leap as high as a several story 

building and belch black clouds of toxic smoke in the middle of, or next door to their villages. These 

flares are large enough to be viewed on Google Earth. The flares affect their livelihood and health, 

exposing them to an increased risk of premature deaths, child respiratory illness, asthma and cancer, 

as well as acid rain. For example, ‘very conservative’ assumptions using World Bank information on the 

adverse effects of particulates , suggest that gas flaring from just one part of the Niger Delta (Bayelsa 

State) would likely cause annually 49 premature deaths, 4,960 respiratory illnesses among children 120 

asthma attacks. These human health problems affect the people of the oil-producing communities in 

the Niger Delta, where an estimated 30 million people live with little or no health care access.136 The 

situation is not any different, if not worse in the Cabinda Province of Angola, where oil spilling cases 

and gas flaring are also very high. These figures could be conservative estimates. Also the UNDP/World 

Bank postulate that Nigeria emits 70 million of the 390 million tons CO2 and this makes Nigeria the 

world’s 42nd biggest emitter of CO2 from fossil fuel and cement manufacturers as at 2000, ahead of 
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 See http://news.bbc.co.uk/I/hi/world/Africa/7820384.stm . Site visited 27-03-2012. 
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 The largest flaring operations occur in the Niger Delta region of Nigeria. See GERVET Bruno, Gas Flaring Contributes to 
Global Warming. Renewable Energy Research Group, Division of Architecture and Infrastructure, Lulea University of 
Technology, Lulea, Sweden, 2007. 
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 See http://wiwavshell.org/shell’s-environmental-devastation-in-nigeria/ . Site visited 20-04-2012. See also, The World 
Bank Memorandum of the President of the International Development Association and the International Finance 
Corporation to the Executive Directors on an Interim Strategy Update for the Federal Republic of Nigeria, February 13, 
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 See Justice in Nigeria Now, Environmental Protection for Human Rights, Environmental Protection and Community 
Livelihood, 2010, Gas Flaring.  
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Portugal, Switzerland, Sweden, and Norway.137 This ranking is obtained from the World Resources 

Institute’s Climate Analysis Indicators Tool.138 

 Residents of the Niger Delta region say gas flaring is ruining their lives and livelihoods. A local 

traditional leader and retired chemist, says Nigeria isn’t doing enough to curb the practice.139 In the 

areas close to the gas flares, medical staff report treating patients with all sorts of illnesses believed to 

be related to the flames; bronchial, chest rheumatic, and eye problems, among others.140 In 2006, the 

Niger Delta Natural Resource Damage Assessment and Restoration Project (an independent team of 

scientists from Nigeria, the UK, and the US) characterized the Niger Delta as “one of the world’s most 

severely petroleum-impacted ecosystems.” Their report noted that the Niger Delta is “one of the ten 

most important wetlands and marine ecosystems in the world”.141 The damage from oil and gas 

operations is chronic and cumulative, and has acted synergistically with other sources of 

environmental stress to result in a severely impacted coastal system and compromised livelihoods and 

health of the region’s impoverished residents.142  

According to the World Bank, over 150 billion cubic meters (or 5.3 trillion cubic feet) of natural gas are 

being flared and vented annually, and the annual 40 billion cubic meters (or 1.4 trillion cubic feet) of 

gas flared in Africa alone is equivalent to half of that continent’s power consumption.143 Nigeria’s 

volume of gas flared between 1996 and2006,144 was equivalent to one-sixth of total gas flaring in the 

world, accounting for approximately 24.1 billion cubic meters. World gas flaring during this period 

ranged between 150-170 billion cubic meters, bcm. By comparison, the U.S. flared 2.8 bcm of gas 

during the same time. Nigeria’s gas flares are simply the single largest source of greenhouse gases in 

Africa, south of the Sahara. The UNDP/World Bank in 2004 estimated Nigerian flaring at close to 

2.5bcfd (over 70 million cubic meters daily), amounting to about 70 million tonnes of CO2.145 The 

National Oceanic and Atmospheric Administration, NOAA, said that Nigeria flared 532bcf of natural gas 

in 2008, down from 593 in 2007.146 In 2007, SPDC, Nigeria’s largest oil producer revealed that 64 
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 See  What Will Our New President Do About Gas Flaring? The Punch, Nigerian Daily, Friday 15 July, 2011. Also 
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146

 See  What Will Our New President Do? Op. cit. 

http://www.punch.com/Articl.aspx?theartic=Art2011031512483215
http://cait.wri.org/
http://www.npr.org/templates/story/story.php?storyId=12175714
http://wiwavshell.org/shell%E2%80%99s-environment
http://siteresources.worldbank.org/EXTGGFR/Resources/GGFRbrochure(updatedNov08).pdf?resouurcesurlname=GGFRbrochure(updated)
http://siteresources.worldbank.org/EXTGGFR/Resources/GGFRbrochure(updatedNov08).pdf?resouurcesurlname=GGFRbrochure(updated)
http://www.climatelaw.org/cases/case-documents/


  27   
 

percent of associated gas was flared, while just 22 percent was sold to the Nigeria Liquefied Natural 

Gas (NLNG) plant. It stated further that, in 2000, the company set a target to eliminate continuous 

flaring at its Nigerian operations by the end of 2008, and that since 2000, it has invested some $3billion 

in these gas gathering projects. However, according to a 2004 article in the New York Times, it was 

stated that “a high-level (Shell) review in December found that many oil field projects did not include 

plans to gather natural gas.”147 In 2010, according to Shell’s own figure, Shell alone flared over thirty 

per cent more gas than in 2009.148  

Flaring is a high-temperature oxidation process used to burn combustible components, mostly 

hydrocarbons, of waste gases from industrial operations. Natural gas, propane, ethylene, 

propylene, butadiene and butane constitute >95% of the waste gases flared. In combustion, 

gaseous hydrocarbons react with atmospheric oxygen to form carbon dioxide (CO2) and 

water.149 

2.2  Oil Transnational Corporations’ Role in Nigeria’s Climate Change Situation 

Flaring and other forms of environmental pollution and abuse are the causes of the perennial and 

incessant unrests which reached a crescendo with the incessant cases of kidnapping and abduction of 

expatriates and foreign nationals, employees of the oil Transnational Corporations, TNCs, working in 

the Niger Delta region. These only abated to some extent since 2010, due to the amnesty programme 

executed by the Federal Government in 2009. With a level of seriousness and commitment by the 

government, a greater percentage of the militants came out and laid down their arms, and are still 

undergoing various phases of rehabilitation and manpower training in skills acquisition both locally and 

in different parts of the world. Government should therefore, take a step further, by getting the oil 

companies to be conspicuously committed in community development service in their areas of 

operation, and no form of agitation would be seen from the local communities. So for Shell to increase 

the level of flaring150 again under whatever guise is to say the least, a spite and flagrant abuse of the 

efforts of the government aimed at restoring peace and normalcy to the Niger Delta region of the 

country. It is simply a contemptuous mockery of the resources committed to, and efforts expended on 

the amnesty programme of the government. In the words of the human rights vanguard Femi Falana, 

“a corporate actor should not be free to ignore the consequences of its actions because a government 

failed to hold it accountable.”151 In a similar vein, Geert Ritsema, spokesperson of Milieudefensie said 
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 See   Playing With Fire. Also   http://ipnews.net/Africa/nota.asp?idnews=47699  Site visited 18-09-2011. 
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“what Shell has allowed to happen in Nigeria would be unthinkable here in Netherlands.”152 Shell and 

the other oil TNCs in the region simply have one of the worst environmental records in the world. 

Shell’s breach of the common law social contract stems from the Socratic point of view that “a just 

man is one who will, among other things recognise his obligation to the state by obeying its laws.”153 

This principle Shell has ran afoul of, and has even gone further to employ other egregious means of 

state force to legitimize its evils against the people.154 

The vulnerability or security of individuals and of societies is determined, not only by the likely 

responses of the resources on which individuals depend, but by the availability of resources and, 

crucially, by the entitlements of individuals and groups to call on these resources155. This is gruesomely 

lacking in the sub-Saharan Africa, most especially in Nigeria, which is ranked as the world’s 20th poorest 

country, with 92% of her population living below the poverty line,156 subsisting on less than two 

Dollars, that is, NGN320 (Nigerian Naira) a day. 

 The Nigerian state has actively connived with and played along with Shell and these other oil TNCs to 

subjugate and decimate its citizens for pecuniary reasons. The government instead of defending its 

people against the pollution and destruction of their environment and lives, had come down hard on 

its own citizens who are protesting against the exploitative and environmentally destructive practices 

of the oil TNCs with which it was wedded in partnership.157Laws were meant to be used for the social 

good of the people, but ironically, law has been used as instrument of expropriation and denial in the 

Niger Delta, such as was the case in South Africa, Group Area Act, 1953 to underpin the apartheid.158 

Laws were used to effectively label acts against oil operations as “criminal,”159 while the same types of 
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legal measures were not adopted to label polluters.160 This resulted in the militarization of the Niger 

Delta area especially in the 1990s, before the implementation of the amnesty programme which came 

on board, much later in 2009, and ushered in some fragile peace in the area. 

 These actions of the TNCs and the state, Hobbes in his contribution termed as the “interaction of 

bodies with other bodies, human or otherwise, which create certain chains of causes and effects, and 

which eventually give rise to the human behavior that we can plainly observe”161 - the situation of 

unrest in the Niger Delta area of Nigeria. Hobbes opined further that, human beings are reasonable, 

having in them the rational capacity to pursue their desires as efficiently and maximally as possible. 

Rationality, he said is purely instrumental, which can add and subtract, and compare sums one to 

another, and thereby endows us with the capacity to formulate the best means to whatever ends we 

might happen to live. Furthermore, Shell claimed among other reasons for continued gas flaring, 

dearth of infrastructure in gas gathering equipment and poor funding, because the Federal 

Government is not meeting its counterpart funding for the joint venture oil projects.  

Shell’s rationality on this assertion is questionable, as the oil giant returns billions of Dollars in profits 

every year, which it repatriates to its headquarters, instead of ploughing back part of its profits made 

in the region to enhance its production ventures therein. Shell’s action is simply meant to intimidate 

Nigeria and further embarrass the country by further painting her black before the whole world. 

Government has thus given the oil TNCs a good ground for evasion of their corporate responsibility 

here. If all the government is ever interested in is the revenue from the oil, but is never willing to 

contribute its own quota in counterpart funding of projects in the sector, being in joint venture 

arrangement with the various oil TNCs, they will always hide under this guise to avoid their 

responsibilities to the host communities, while causing incalculable damage to their areas of operation.  

It is evidently clear that Shell is only treating the Niger Delta area and indeed Nigeria with impunity, if 

its account herein is anything to go by: “In the BP Deepwater Horizon explosion in April 2010, 11 oil 

industry workers died, and a number were seriously injured. The incident led to the largest offshore oil 

spill in US history. The environment was damaged and people’s livelihoods suffered. Following the 

accident, Shell supported the response effort by providing equipment, technical expertise, and facilities 

to BP. We also took immediate steps to confirm and reinforce the safety of our offshore operations 

around the world. Our view of deepwater drilling and safety procedures confirmed that Shell’s 

approach is robust.” Shell here in its own account, rose up spontaneously, without instigation or 

motivation, in support of another oil company in disaster, whereas, in the Niger Delta, it would 

abandon its spillages unattended to, for weeks, even for several months, until the affected 
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community(ies) rise up in arms.162 It would claim sabotage as the cause of the spill. When sabotage is 

claimed or suspected, although the onus is on the operator to prove that sabotage has in actual fact 

occurred, what is experienced in practice is that the mere claim of sabotage by the operator effectively 

closes the issues as far as the courts are concerned.163 Sabotage is a real and serious problem in the 

Niger Delta, but Shell misuses the issue as a PR shield and makes claims that simply don’t stand up to 

scrutiny.164 According to the National Oil Spill Detection and Response Agency NOSDRA, approximately 

2,400 oil spills had been reported between 2006 and 2010,  that resulted from sabotage, bunkering 

and poor infrastructure. The amount of oil spilled in Nigeria has been estimated to be around 260,000 

barrels per year for the past 50 years, according to a report cited in the New York Times. This averages 

as many as 546 million gallons of oil spilled into the Niger Delta over the last five decades.165   

Associated gas is a by-product of oil drilling. In much of the world, this gas is either used for energy or 

re-injected into the well. In Nigeria, Shell and other oil companies burn it in a process known as gas 

flaring. The gas burned in flares is not the clean natural gas used for heating or cooking, the gas is 

contaminated with toxic compounds, and the flares send huge toxic plumes into the air. The chemicals 

which end up in local waterways and fields through soot and precipitation, include carcinogens such as 

benzene, a deadly chemical that can cause convulsions, chromosomal damage and birth 

defects.166Flaring is a widely used practice for the disposal of associated gas at oil production facilities 

in remote locations and poor countries. While flaring is a waste and there are technologies to make 

use of the gas, flaring is still better than venting.167 Venting on the other hand, is the release of gas 
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without combustion.168 This is not only more dangerous, but releases gas known to absorb thermal 

radiation much better than CO2, contributing more to the greenhouse effect. Environmental Rights 

Action/Friends of the Earth Nigeria recorded that all oil prospecting companies in Nigeria are guilty of 

gas flaring. The biggest culprits are Shell Petroleum Development Company, ExxonMobil and Chevron. 

These three companies are the major operators in Nigeria’s oil production, while Total and Agip fill in 

some extra of the present gas flares. Presently, over 100 flare sites still emit the toxic cocktail.169 

 In its May 2010 report, the Nigerian National Petroleum Corporation, NNPC, the State’s oil 

conglomerate, stated that of the over 192 billion standard cubic feet, bscf, of gas produced during the 

period, 145 bscf was utilized, while over 43 bscf was flared at the detriment of the environment. The 

quantity flared represents 22.69 per cent of the total output.170 Nigeria has been a leading gas flaring 

country in the world, with around 20 billion cubic meters (bcm), of gas flared in 2007 (847 billion cubic 

feet), or 45 per cent of its total production. As a Global Gas Flaring Reduction, (GGFR), partner since 

the start of the initiative, Nigeria has set the ambitious target of eliminating gas flaring in the next few 

years. With the assistance of the World Bank’s GGFR partnership, the Nigerian government has 

developed a gas sector strategy for its domestic market, has drafted a Downstream Gas Act as part of 

its gas sector policy work, and is revising the country’s oil and gas fiscal system. These initiatives will be 

major stimuli to increasing effective use of gas in Nigeria. Moreover, the GGFR programme has 

supported carbon credits and small scale projects. A large number of export projects based on 

associated gas as well as other gas sources are planned, some of which are already under 

implementation.171 According to Muna Lakhani of the Institute for Zero Waste in Africa, the flaring and 

wasting of an energy source, is a crime. “The practice stems mostly from the disinterest of 

transnational corporations like Shell. The lack of any minimum international standards, allows for these 

practices to continue unabated.”172  It is imperative that Nigeria should be well aware of the 

International Court of Justice (ICJ), decision in the Corfu Channel case that it is “every state’s obligation 

not to allow knowingly its territory to be used for acts contrary to the rights of other states.”173 

Continued and incessant flaring of gas in Nigeria constitutes an abuse of the rights of other states, 

especially those of its neighbouring states and the world at large. It is apposite to state that national 

sovereignty demands of a state to recognise the duty to protect the environment in its jurisdiction and 
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equally a duty to prevent transboundary harm as well as a duty to preserve by every means possible, 

the global commons for present and future generations.174 

 

2.3 The Legal Regime on Gas Flaring in Nigeria.  

According to Adegoke Adegoroye, before the Federal Environmental Protection Act FEPA, came into 

being, there were no laws on industrial pollution, hence, there was no culture of pollution control. 

Where laws have been enacted, they are either not sufficiently stringent or have not been followed 

through. For instance, legislative steps have been taken since 1969 to introduce plans for utilization or 

reinjection of gas, with a law prohibiting flaring being in place since 1984, but this has yet to be 

enforced.175 Curbing gas flaring requires a global and concerted effort by governments and industry, as 

well as financial institutions and local communities.176 The nature of law enforcement in Nigeria is a 

peculiar problem that has been a limiting factor in the effective policing of the environment for the 

general and common good of the people. Lack of good enforcement of programmes, itself an outcome 

of lack of uberimma fidei on the part of the government has been another hindrance. Inadequate 

monitoring or the habit of enforcement officials and government generally deliberately closing their 

eyes to obvious improprieties is a well known practice in different parts of the world,177 especially 

Africa, and most particularly Nigeria. Various administrative directives and laws enacted by the federal 

government of Nigeria to end gas flaring in the Niger delta region have never been enforced, said 

Nnimmo Bassey, environmental and human rights advocate with the non-governmental group, 

Environmental Rights Action, ERA. 178 The lackadaisical attitude of the Nigerian government in 

implementing a policy adopted in the 1960s to develop gas-gathering facilities meant that, for several 

decades, the country held the dubious record of having the highest volume of gas flares both in 

absolute and relative terms globally,179 and is still among the highest flarer.  
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2.3.1 The Petroleum Act and the Petroleum (Drilling and Production) Regulations, 1969, Cap P10 LFN, 

2004 

The Nigerian government first moved to end gas flaring in 1969, promulgating the Petroleum Act, 1969 

and the Petroleum (Drilling and Production) Regulations, when it brought under the control of the 

Minister responsible for Petroleum matters, issues on pollution of the waters and the 

atmosphere.180 The Act provides for the exploration of petroleum from territorial waters and 

continental shelf of Nigeria, and vests the ownership of all on-shore and off-shore revenue from 

petroleum resources in the Federal Government. It has provisions on Oil Exploration Licenses; Oil 

Prospection Licenses; Oil Mining Licenses; Rights of Pre-Emption; Repeals; and Transitional and 

Savings.181 Regulations made under the Act includes Minerals Oils (Safety) Regulations; Petroleum 

Regulations; Petroleum Refining Regulations; Crude Oil (Transportation and Shipment) Regulations; 

Petroleum Products (Prices of Automotive Lubricating Oils) Order; Petroleum Products(Uniform Retail 

Prices) Order; and Petroleum (Drilling and Production) Regulations, which provides for the Licensee or 

lessee to adopt all practicable precautions, including the provision of up-to-date equipment to prevent 

pollution of inland waters, rivers, water courses, the territorial waters of Nigeria, or the high seas by 

oil, mud or other fluids or substances which might contaminate the water, banks or shore line or 

marine life, and where any such pollution occurs or loss occurred, shall take prompt steps to control 

and if possible end it.182 A literal interpretation of this provision makes it latently easier for the TNCs to 

evade responsibility in the event of a spillage or pollution. 

 

2.3.2 The Associated Gas Reinjection Act, 1979, Cap A25, LFN 2004 

   In 1979, legislation banning gas flaring was promulgated. According to this 

Associated Gas Re-injection Act of 1979 all companies were to submit a detailed plan on gas utilization 

and gas re-injection program by 1980.183 By this legislation no company was to flare gas after January 

1984 without special permission from the Minister of Petroleum Resources, or in the alternative a plan 

showing viable options for gas utilization before commencement of operation.184 The penalty for the 

original enactment was punishment by forfeiture of concession.  
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 Section 3 of the Act set 1984 as the deadline after which companies could only flare gas if they have 

field(s) specific, lawfully issued ministerial certificates.185 This act was amended in 1984 by the 

Associated Gas Re-Injection (Continued Flaring of Gas) Regulations (Subsidiary Legislation 43 of 1984). 

Since January 1984, the flaring of associated gas has been prohibited, except with written permission 

of the Minister. The 1984 legislation provides that: As from the commencement of these Regulations, 

the issuance of a certificate by the Minister under Section 3 (2) of the Associated Gas Re-Injection Act, 

for the continued flaring of gas in a particular field or fields, shall be subject to any one or more of the 

following conditions, that is: 

             (a) where more than seventy-five per cent of the produced gas is effectively utilized or 

conserved; 

             (b) where the produced gas contains more than fifteen per cent impurities, such as N2, H2S, CO2, 

etc., which render the gas unsuitable for industrial purposes; 

             (c) where an on-going utilization programme is interrupted by equipment failure; provided that 

such failures are not considered too frequent by the Minister and that the period of any one 

interruption is not more than three months; 

              (d) where the ratio of the volume of gas produced per day to the distance of the field from the 

nearest gas line or possible utilization point is less than 50,000scf/km; 

 Provided that the Gas to Oil ratio of the field is less than 3,500 scf/bbl, and that it is not 

technically advisable to re-inject the gas in that field;  

 (e) where the Minister, in appropriate cases as he may deem fit, orders the production of oil 

from a field that does not satisfy any of the conditions specified  in these Regulations   

 (2) The Minister may, from time to time, review, amend, alter, add to, or delete any provision of 

these Regulations as he may deem fit. 
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By virtue of these exemption clauses, a greater percentage of the flare fields would have been 

exempted, and for those not exempted, the TNCs only have to pay a paltry sum of money as penalty- 

US 0.9 Dollars per 1,000 cubic feet of gas flared. This resulted in great revenue loss to the country.186  

2.3.3 The Federal Environmental Protection Act No. 58 of 1988, Cap F10, LFN 2004 

In 1988, following the Koko Toxic waste Dump, the Federal Government undertook a wholistic  review 

of its legislation on the environment, and enacted the Federal Environmental Protection Agency , FEPA, 

Decree 58 of 1988,otherwise known as the FEPA Act, Cap F10, LFN 2004. FEPA came as a legal and 

institutional framework intended to deal with the problems of the Nigerian environment. It was given 

the responsibility for control over the environment and for the development of processes and policies 

to achieve this. The Agency published the National Policy on the Environment, NPE, in 1989, and other 

sectoral regulations such as the National Environmental Protection (Pollution Abatement in Industries 

and Facilities Governing Wastes) Regulation 1991, which made Environmental Impact Assessment, EIA, 

obligatory only when so demanded by FEPA.  

The FEPA Decree provides for the Act to prescribe national environmental standard for air quality, 

atmospheric protection, ozone protection, noise control, water quality, among others.187 Its power 

herein was enhanced under its amended Act188 of 1992, which empowers it to ‘establish more criteria, 

guidelines, specifications and to protect and enhance the quality of Nigeria’s air resources and to 

promote the public health or welfare and the normal development and productive capacity of the 

nation’s human, animal or plant life….’ It can make recommendation and programmes for the control 

of any substances, practice, process or activity which may reasonably be anticipated to endanger 

public health or welfare.189 It also made mention of oil and gas fields development in its Schedule 1. 

The Decree was not too forthcoming on the issue of gas flaring, thereby making room for a serious 

lacuna. The Act adopted a general approach to environmental regulation and as such, was not effective 

in terms of achieving strict compliance by the TNCs in ensuring a sustainable exploitation of Nigeria’s 

petroleum resources. The Act failed to provide enough succour against the menace of gas flaring. The 
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FEPA Act as amended in 1992, was the principal environmental legislation that regulates 

environmental pollution in Nigeria before it was eventually repealed in 2007 by the NESREA Act190. The 

Agency has since become a full-fledged ministry of the environment in 1999. The repeal of the FEPA 

and its replacement with a law that specifically excludes the Ministry of Environment from enforcing 

compliance in the oil and gas industry is a deeply questionable move and further entrenches 

government failures to ensure effective oversight of the oil and gas industry, and to protect the 

environment and human rights. 

2.3.4 The National Environmental Standards and Regulations Enforcement Agency Act, NESREA, 2007 

In 2007, the Federal Government of Nigeria further weakened any independent oversight of the oil and 

gas industry by significantly curtailing the authority of the Ministry of the Environment in regulating 

the environmental impacts of the industry. The National Assembly passed a law repealing the FEPA Act 

and establishing the National Environmental Standards and Regulations Enforcement Agency, NESREA. 

The enactment is aimed at protection and development of the Nigerian environment as well as 

biodiversity conservation and sustainable development of Nigeria’s natural Resources.191 The Agency is 

supposed to ensure the enforcement of all policies, laws, standards, and regulations relating to the 

environment, including international agreements, protocols, conventions, and treaties on the 

environment.192 The vision of the Agency is to ensure a cleaner and healthier environment for all 

Nigerians, while the mission is to inspire personal and collective responsibility in building an 

environmentally conscious society for the achievement of sustainable development in Nigeria.193 

However, the Act establishing NESREA repeatedly bars the agency from enforcing compliance in the oil 

and gas sector,194 including- compliance with regulations on hazardous wastes; Regulation on noise, 

air, seas, oceans and other water bodies; Control measures such as registration, licensing and 

permitting systems; Conducting environmental audits. Although, the Agency is barred by law from 

carrying out almost all its major functions in relation to the oil and gas sector, the governing council of 

the Agency is obliged by law to include a representative of the Oil Exploratory and Production 

Companies of Nigeria. The NESREA, being the primary environmental protection law in Nigeria, was set 

up as an agency whose main role is the regulation and enforcement of environmental standards. 
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Following an initial review, the Act appears to follow the approaches of the past, namely the repealed 

FEPA, which yielded no results. FEPA did not exclude oil and gas industry. This, with all due respect, is 

no more than window dressing.  

 

2.3.5 The National Oil Spill Detection and Response Agency (NOSDRA) Act, No 15, 2006 

NOSDRA, enacted in 2006 by the National Assembly, is empowered to carry out surveillance on oil 

exploration and to ensure compliance with all existing environmental legislation, especially in areas of 

oil spills in the petroleum industry.195 It has the statutory duty to coordinate oil spill management and 

ensure the implementation of the National Oil Spill Contingency Plan. It was thus created to police the 

oil companies and uphold compliance with all existing environmental legislations in the oil sector in 

Nigeria.196 It is responsible for the surveillance and ensuring compliance with all existing environmental 

legislations and detection of oil spills in the petroleum sector. 197  However, the provision on 

enforcement within NOSDRA Act is weak and the Agency staff do not appear to have the capacity to 

undertake environmental monitoring beyond oil spill related activities. As at May 2012, a Bill for the 

amendment of the NOSDRA Act has already been introduced in the Senate Chamber of the National 

Assembly, seeking to enhance and strengthen the powers of the Act, with a view to setting out a firmer 

penalty, present an elaborate compensation regime to the people who suffer in a spillage and equip 

the Agency to hold polluters to internationally acceptable standards198. This Act regrettably lacks any 

regulation on gas flaring. It is strictly and precisely restricted to oil spill management and 

implementation of the National Oil Spill Contingency Plan, NOSCP, than anything else as far as the oil 

and gas industry is concerned.     

2.3.6 The Environmental Impact Assessment, EIA, Act No 86, 1992, Cap E12, LFN 2004 

In line with the Principle 17 of the Rio Declaration which requires nations to undertake for proposed 

activities, an environmental impact assessment as a national instrument subject to a national 

authority, Nigeria promulgated the EIA Act No. 86 in 1992. Prior to the enactment of this Act, project 

appraisals were limited predominantly to feasibility studies and economic-cost-benefit analysis.199 The 

Act requires an assessment to be carried out where the extent, nature or location of a proposed 

project or activity is such that is likely to significantly affect the environment.200 This requires the oil 

TNCs to undertake an environmental impact assessment of their projects before embarking on them. 
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The Act prescribes that all agencies, institutions (public or private) except exempted by the Act, shall 

before embarking on proposed projects, apply in writing to the Federal Ministry of Environment for 

environmental assessment applied as activities are being planned. These exceptions it created were to 

significantly weaken its impact. It specifies in its Section 4 the minimum contents of an EIA, and also 

prescribes a Mandatory Study List201 as spelt out in its Schedule in Appendix A, which includes projects 

in agriculture, fisheries, quarries, water supply, waste treatment and disposal transportation, ports, 

infrastructure, petroleum, mining, power generation, among others. By this EIA has become an integral 

part of the planning process and is mandatory for the development of oil and gas fields202. It is to be 

noted that despite this Act, gas flaring has been unabated and the oil TNCs are even opening new flare 

points, which means the Act is not strictly complied with. These and other shortcomings have led some 

to the conclusion that Nigerian oil and gas laws and policies are unnecessarily skewed in favour of 

economic development at the expense of environmental wellbeing.203  

The FEPA has the responsibility of exercising jurisdiction over EIA matters, a role it jointly exercises 

with the Ministry of Petroleum Resources acting through the environmental department of the 

Department of Petroleum Resources, DPR. It is said to have a clear and unacceptable conflict of 

interests in that it is the same Ministry of Petroleum Resources which grants certificates permitting 

continuous flaring by oil TNCs that will also supervise the carrying out of EIA procedures which aims to 

expose environmentally harmful activities such as flaring.204 

2.3.7 Nigerian Environmental Management NEM, Act (Draft) 2000 

This Act was intended to present measures aimed at achieving gas flare-out by introducing stiffer 

penalties and criminal liability for individuals and corporate entities engaged in gas flaring. The Act 

empowers the Minister to ban gas flaring, but may grant exemptions in certain circumstances.205 The 

Act brought in the innovation on gas flaring phase-out policy of the government, by introducing 

criminal liability for gas flaring against both the oil company as a legal entity and its management staff 

individually. Violators are made liable to a fine not exceeding NGN 500,000,000 (Five Hundred Million 

Naira),206 that is, an equivalent of $4,160,000 in 2000, for the corporate bodies and its management 

staff shall be liable to a sentence not exceeding 10 years207 imprisonment each. The Section also 
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empowers the ministry to issue a notice in an official gazette, banning gas flaring, but may in 

circumstances grant special permit to flare for a limited period of time.     

Gas flaring in all its ramifications is a gross violation of the Nigerian constitution 1999.208 Section 20 of 

the Constitution provides that: The State shall protect and improve the environment and safeguard the 

water, air and land, forest and wild life of Nigeria. Notwithstanding that this provision comes under 

Chapter II of the Constitution, which is non-justiciable, it nonetheless, confers a legal burden and 

obligation on the Government not only to provide, but also to ensure that a safe environment is 

guaranteed to the people of the country. The actions of the Government of Nigeria as far as this issue 

of gas flaring and other forms of environmental pollution are concerned, run contrary to this provision. 

A Federal High Court had held that gas flaring is illegal and a flagrant negation of the fundamental 

human right of the people of the Niger Delta region.209 The court had ordered the cessation of flaring 

of gas in the region, yet the Government has not deemed it fit to enforce the orders of its court and its 

own very enactments and regulations on the issue. The Supreme Court of Nigeria in a number of cases 

has berated the Government on this notorious issue of disobedience to or flagrant neglect of court 

orders.210 Above all, customary international law, and the responsibility of states for the performance 

of their customary obligations, may provide some legal restraint on the production of greenhouse 

gases or on the conduct of other activities likely to result in global climate change.211 

Nigeria has a wide array of legislation on its oil and gas industry, which if properly harnessed are 

sufficient enough to take care of all issues arising out of the operations in this sector. It is however 

disheartening to note that most of these laws either lack specific provisions to take care of such 

sensitive issue as gas flaring, or where they are provided for, the will to enforce such provisions by the 

government is lacking, for obvious reasons. For instance, the Petroleum Act, Cap P10 Laws of the 

Federation of Nigeria, LFN, 2004, which deals with issues bothering on the exploration, prospecting, 

mining leases, etc. of oil has not a single provision on gas flaring. The Act has sixteen sections. It is 

succinct to note that under this Act, a number of regulations relating to the environment were made 

such as The Petroleum (Drilling and Production) Regulations;212 The Minerals Oil (Safety) Regulations 

                                                           
208

 See   Sections 33 and 34 
209

 See   Jonah Gbemre v Shell Petroleum Development Company Nigeria Limited and Others. (Unreported, Suit No: 
FHC/CS/B/153/2005).  Also http://www.chr.up.ac.za/index.php/browse-by-country/Nigeria/418-nigeria-gbemreh sITE 
VISITED  
210

 See Emeka Ojukwu v Military Governor of Lagos State [1986] 1 NWLR (Pt 26) 621. In similar vein, the persuasive decision, 
the Cyprus case of AG for the Republic v Mustapha Ibrahim of Kyrania [1964] 3 SC of Cyprus (1) that: … the Government had 
to choose between two alternatives, viz, either to comply with the strict letters of the Constitution (the relevant articles 
being unalterable under any condition) i.e. cross its arms and do nothing but witness the complete paralysis of the judicial 
power, which is one of the three pillars of the State…, or to deviate from the letter of the Constitution which had been 
rendered inoperative by the force of events (which situation could not be foreseen by the framers of the Constitution), in 
order to do what was imperative and inevitable (sic) necessary to save the judicial powers….   
211

 BIRNIE Patricia, et al, op cit., p. 340 
212

 See Sec.2. 

http://www.chr.up.ac.za/index.php/browse-by-country/Nigeria/418-nigeria-gbemreh


  40   
 

and licenses and leases;213 and The Petroleum Refining Regulations.214 Such other pieces of legislation 

include the Oil Pipelines Act Cap. O7, LFN 2004, the Oil in Navigable Waters Act, Cap. O6, LFN 2004,215 

and the Petroleum Profits Tax, PPT, Act, Cap. P13, LFN 2004, which have environmental implications, 

but incidentally have no adequate provisions for gas flaring, a major issue in environmental abuse in 

the country.  

The Nigerian Oil industry is characterized by the State’s oil company, the Nigerian National Petroleum 

Corporation, NNPC, operating in relationship with the major oil multinationals like Shell, Chevron, 

ExxonMobil, Texaco, Agip and, Elf by way of Joint Venture, JV, or Production Sharing Contract, PSC. A 

usual PSC has no less than 27 clauses dealing with such matters as recovery of operating costs and 

capital cost allocation, rights and obligations of the parties, payments, confidentiality, and valuation of 

crude oil and so forth, but with no provisions for environmental protection and remediation. This 

demonstrates the levity with which the state treats the issue of environmental pollution by the oil 

TNCs, and indicates the compromising nature of the status of the NNPC as both a regulator and a 

partner of the oil TNCs in the process of oil and gas exploration and production.216 

One clear problem with most of the legislation guiding practices in the oil and gas industry is the age of 

most of the statutes. For instance, The Petroleum Act, Cap. P.10, LFN 2004, (and its Regulations), the 

Petroleum Profit Tax (PPT) Act, Cap. P.13, LFN 2004, and the NNPC Act, Cap. N123, LFN 2004 are 40, 50 

and32 years old respectively. The old age and archaic nature of these legislation implies that sectors 

and aspects of the industry like natural gas utilization and environmental issues, which have not gained 

prominence over the last 40 years have remained outside their purview, hence they are subject to the 

arbitrariness of regulatory authorities.217 Aside from this, it is evidently clear that the government is 

paying lip service to gas flare-out. In 2009, the country again pegged its gas flare-out date at 2011, and 

later in 2010 extended it to 2014. It is very doubtful if the government would stick to its policy to end 

gas flaring by 2014, if the stance of a high ranking official on it is anything to go by. The Group 

Managing Director of the nation’s oil company, the NNPC, Mr. Austin Oniwon said at a conference in 

Port-Harcourt, that the fastest way to stop gas flaring was for the nation to increase its domestic and 

industrial gas consumption that the stoppage of gas flaring although fixed for 2014, would largely 

depend on ability to consume available gas.218 This seeming unpreparedness of the government has 

galvanized oil TNCs in exploiting the loopholes in the AGRA Act 1979/1984, for gas flaring. 

                                                           
213

 See Sections 7-9. 
214

 See Sec.3. 
215

 See ATURU Bamidele, Oil, and Gas Contracts: Legal Issue and Experience from Nigeria, sine die. Also, 
http://docs.google.com/viewer?a=v&q=cache:K20MYtm9CaAJ:www.energydev.net/file/650/download/650+Oil+and+Gas+
Contracts  Site visited 22-09-2011 
216

 ATURU Bamidele, ibid.                                                                                                       
217

 SODUNKE Oluseun and Kunle OBEBE, What’s the Fuss About the Nigerian Petroleum Industry Bill? 
218

 Containing The Flares. Also available on http://www.businesseyenigeria.com/business-news/oil-gas/containing-the… 
Site visited 22-09-2011.  

http://docs.google.com/viewer?a=v&q=cache:K20MYtm9CaAJ:www.energydev.net/file/650/download/650+Oil+and+Gas+Contracts
http://docs.google.com/viewer?a=v&q=cache:K20MYtm9CaAJ:www.energydev.net/file/650/download/650+Oil+and+Gas+Contracts


  41   
 

 

 

2.4         Recent Initiatives  

The government has been taking steps towards a more appreciable utilization of gas, which is hoped 

would enhance the acceleration of the process of compelling the oil companies to cease flaring. The 

Senate Chamber of the National Assembly passed the Gas Flaring Reduction Bill recently, which is 

awaiting concurrence by the House of Representatives. Section 1 of the draft Bill prohibits the flaring 

of natural gas in any oil and gas production operation after the commencement of the Act. Section 2 

specifically prohibits the flaring of associated or non-associated gas after December 2010.219 However, 

the set date for flare-out in the draft Bill is past, it is expected that a new and feasible future date 

would be fixed when the lower chamber of the National Assembly eventually passes the Bill.  

2.4.1 The petroleum industry bill draft  

There is a Draft Petroleum Industry Bill which is for an Act to establish the legal and regulatory 

framework, institutions and regulatory authorities for the Nigerian petroleum industry. The Bill is 

expected to establish guidelines for the operation of the upstream and downstream sectors.220 The PIB 

currently before the National Assembly seeks to address key issues of regulatory, institutional and 

fiscal framework of the Nigerian petroleum industry and proposes ways of creating institutions in the 

oil sector that can participate actively on the global level with other National Oil Corporations (NOCs), 

such as PETROBRAS of Brazil, or PETRAMINA of Indonesia. The PIB is to ensure (i) increased 

transparency in all activities relating to the industry, (ii) simplification and expansion of government 

revenue from the industry through various reforms to taxes and royalties, (iii) increase indigenous 

participation through relaxing barriers to entry of small and medium scale enterprises, (iv) employment 

generation and incentives , stipulation of minimum employment requirements for Nigerians, 

articulation and operation of community development programmes, (v) restructuring and reforming oil 

and gas institutions with a view to ensuring efficient service delivery and minimize conflict of interests. 

It also seeks to unbundle the NNPC into nine independent corporations with two of them in charge of 

regulation.221  

2.4.2 The Nigerian gas master plan and policy, NGMP. 

There is also, the Nigerian Gas Master Plan and Policy, which seeks to take care of a National Domestic 

Gas Supply and Pricing Policy and Regulations; a Gas Master Plan Infrastructure Blueprint. The NGMP 
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was intended to be a guide for the commercialization, exploitation and management of Nigeria’s gas 

sector. It aims at growing the Nigerian economy with gas by pursuing three key strategies: (1) structure 

the supplier effect of gas in the domestic economy; (2) position Nigeria competitively in high value 

export markets; and (3) guarantee the long term energy security of Nigeria.222 The Domestic Gas 

Supply Obligation addresses the issue of domestic gas supply availability by imposing a domestic gas 

supply and reserves obligation on the operators, which takes into consideration government’s 

aspirations for the domestic economy that adequate gas resources are dedicated for rapid 

industrialization.223 It has three main sections, the first being the Gas Pricing Policy. The pricing policy 

adopts a gas pricing framework that categorizes the demand sector into three strategic sectors and 

applies various pricing regimes for the sectors. The second is the Domestic Gas Supply Obligation, 

which assures gas availability for critical domestic utilization projects that will advance the economic 

growth in Nigeria. And the third is the Gas Infrastructure Blueprint. The Infrastructure Blueprint 

designed an integrated infrastructure strategy to support domestic, regional and export LNG markets. 

The blueprint provides for the establishment of three gas gathering and processing facilities, a network 

of gas transmission lines, which will usher in a reduced cost of gas supply from Nigeria. Pursuant to the 

NGMP, the Minister has issued the National Gas Supply and Pricing Regulations, to regulate the supply 

of gas to the domestic sector. A Department of Gas has been established under the NGSPR, to ensure 

the availability of gas supply to the domestic market. Also under the NGSPR, gas producers are 

restricted from exporting gas except when they meet their domestic gas supply obligations.224  

Gas exports now contribute billions to government revenues, with the majority coming through the 

Nigerian Liquefied Natural Gas, NLNG, Limited project in the Bonny Island in the Niger Delta.225 The 

government also set up an ad-hoc Committee to halt gas flaring, under the auspices of the World Bank 

Global Gas Flaring Reduction Partnership (GGFR). Though, the activity of this committee has turned out 

to be a little more than hot air.226 

2.5 Nigerian Government’s Complacency and Somersaults 

Government’s staggering on the gas flaring issue commenced in 1969, when the first major move was 

made by the State to halt gas flaring in the country. When the oil companies paid scant attention to 

the order to set up infrastructure to utilize associated gas within five years, government gave in and 
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moved the goal post to 1979, when again it could not enforce the new deadline, as the Associated Gas 

Re-Injection Act No. 99 of 1979, required oil corporations operating in the country to produce detailed 

plans for gas utilization as well as guarantee zero flares by 1984.227 This again it could not enforce. The 

government again set January 11, 2008 as the zero flare date, dangling punitive action for any breach, 

but to no avail. It announced another shift of date on December 17, 2007, this time for a December 31, 

2008, which also similarly failed. In 2009, the Senate passed the Gas Flaring Bill, making it illegal for 

operators to flare gas in Nigeria beyond December 31, 2010, which for the umpteenth time could not 

also be met. Governments have thus been shifting deadlines at will in response to pressure from the oil 

TNCs. It is instructive to note that these shifts were mere executive orders and not backed by law. Each 

deadline had come and gone without any reduction, rather the rate has been increasing because of a 

lack of will to enforce the law against flaring. At the moment, there is no specific period to end flaring 

in Nigeria, as every level of government and its agencies, and even the oil companies give at will, 

different dates to end the anomaly.228 Nigeria seem to lose focus of this important requirement that no 

state is to allow its territory to be used in such a way as to damage the environment of other states or 

of areas beyond the limits of national jurisdiction.229This has ensued as a result of the absolute lack of 

enforcement of the laws in the oil industry, due to prioritization of ‘financial pursuit’ over 

environmental protection, weak governance structures, corruption, and lack of organized, effective 

public pressure groups.230 The fact that the government is a business partner of the companies 

severely compromises its fairness or firmness as a regulator. There is also the issue of the capacity of 

the regulating agencies to adequately monitor the activities of the companies, which is very doubtful. 

The Nigerian people have summarily been alienated by their own government; in utter disregard of the 

constitutional provision that: the security and welfare of the people shall be the primary purpose of 

government.231 Successive Nigerian governments, for most part of the nation’s history have not really 

served the primary purpose of government, which is the promotion of the wellbeing of the governed, 

especially those who are least able to care for themselves.232 It is pertinent to note that it is reported 

that more than sixty per cent of the populace live on less than two US Dollar daily. At a point, the 

government introduced levy in lieu of stoppage which yielded nothing substantial. It was noted that 

the payments made by the companies to continue to flare have not been effective, and are tiny 

compared to the loss of revenue to Nigeria. For instance, the Federal Ministry of Environment in its 

First National Communication to the United Nations Framework Convention on Climate Change, 

UNFCCC, states that: “there has been various attempts by the government to reduce gas flaring in the 
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past, including introduction of penalties for the amount of gas flared by the producing companies. 

These have had only little effects.” The World Bank says about these payments: “In accordance with 

the Associated Gas Re-Injection Act 1979, a fee is charged for flaring. This was set at 0.50 Naira per 

million cubic feet, mcf, but effective January 1998 is 10 Naira per mcf, which at November 2003, 

exchange rate is equivalent to US$ 0.076 per mcf. This sum is payable in the same way as royalty- in 

foreign currency into the designated foreign account into which royalties are paid. It is worthwhile 

noting that in recent years, oil companies in Nigeria have been charged a total of between twenty 

million and fifty million Naira (or US$ 150,000 – 370,000), annually for flaring associated gas. However, 

this has been seen in the overall context of gas flared. A recent study carried out for the Bureau of 

Public Enterprises of Nigeria estimated that each year, the country looses between US$ 500 million and 

$2.5 billion to gas flaring.”233 

Under conventional international human rights law, states are obliged to ensure that each of their 

citizens enjoy basic rights and freedoms-not only so far as states must not breach such rights or 

freedoms acting in their own capacity, but also by ensuring that the legal and political conditions exist 

which will promote and protect the enjoyment of such rights and freedoms. This general obligation 

also includes the need to safeguard the rights of citizens as against the conduct of non-state actors.234 

But sadly as against this clear stipulation, Nigeria has so far collaborated and connived with, and 

indeed encouraged the non-state actors- oil TNCs against the interests of her citizen, in clear and 

manifest  contravention of its Constitution. 235  Pitiable. Platform’s report blames the Nigerian 

government for failing to protect the rights of its citizens and urges President Goodluck Jonathan to 

find political solutions instead of military responses to the Niger Delta crises.  

The United Nations Environment Programme UNEP, issued a report of the ecological impact of oil spills 

in the Ogoni region of the Niger Delta, many of which are from Shell’s facilities. The UNEP found that 

Shell had operated in Nigeria below international standards, and the company had certified heavily 

contaminated sites as “clean.” According to UNEP, restoring Ogoni land could require the biggest 

cleanup operation in the world,236 dwarfing BP’s response to Deepwater Horizon, and could take up to 

three decades to complete. Under Nigerian law, Shell is obliged to cleanup all oil spills regardless of the 

cause, but compensation is not available for victims where an oil spill has been caused by sabotage.237 

The World Bank Report warned that 40% of habitable terrain in the Niger Delta area would disappear 

in 20 years if strong-willed re-mediation was not carried out. The Federal Government admitted that 
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40,000 oil spills had occurred in the past 54 years of oil exploration.238 In spite of this, the government 

has simply not found the cause to be spurred on to any meaningful action in preserving its 

environment notwithstanding its being a party239 to the 1992 Rio Summit on the environment and all 

the six Agreements made thereat on specific commitments of the government to address the critical 

issues of: biodiversity; Climate Change; Desertification; Persistent Organic Pollutants; Prior Inform 

Consent; Biosafety and Kyoto Protocol; and Sustainable Development.240             

 

2.6 Desertification and Deforestation in Nigeria 

2.6.1 Desertification in Nigeria 

Desertification is one of the most complex challenges of our time. Nowhere is this challenge more 

critical and the need for action more pressing than in Africa especially in the horn of Africa, which is 

presently experiencing the worst drought in 60 years, which placed more than 13.3 million people in 

need of emergency assistance. The Eastern Africa, Sahel region and the horn of African countries are 

just emerging from the worst drought in 60 years, since about 2-3 years back. The increasing 

frequency, length and intensity of drought are threatening nearly 1.1241billion people worldwide, with 

more than 2.3 billion people living in arid, semi-arid or dry humid areas- so-called drylands, with high 

risk of land degradation.242  

sub-Saharan Africa’s environment is itself hostile. Hostility here can be in two perspectives, that is, 

both liberal and metaphorical. The rate of expansion of the Sahara has been somewhat rapid and 

persistent, from time since the desiccation of the Sahara in about 4,000 BC.243 In the areas of northern 

Nigeria and many other countries in the savannah region, desertification is a potent threat to the 

biology and physical well-being of the people as food production has to be continuously buoyed by 

artificial fertilizer and irrigation. Such hostile environment to the development and growth of 

agriculture has also affected the sedentarization process of many of the communities leading to such 

geographic phenomenon as migration southwards and other related consequences. 244  It is 

                                                           
238

 See NDUJIHE Clifford op. cit.  
239

 Nigeria signed the Convention on 13
th

 June, 1992, ratified on 29
th

 August, 1994 and entry into force was on 27
th

 
November, 1994. 
240

 See   Reporting The Nigerian Environment, Publication of Environmental Rights Action/Friends of the Earth, 2010, at 
p.50. 
241

 IMF: 2012 Growth in Subordinated –Saharan Africa Seen at Least 5.5%. Fox Business, EIN News, available at 
http://worldeinnews.com/article/95853131 . Site visited 23-03-2013. 
242

 See  Drylands Not a Lost Cause, UN Summit Declares. Also at  http://ipsnews.net/news.asp?idnews=105183    Site visited 
09-10-2012. 
243

 LAWAL K., Ecology and Culture: Reflections on Environmental Law and Policy in Sub-Saharan Africa. In  SIMPSON Struan 
and FAGBOHUN Olanrewaju (eds.), Environmental Law and Policy, Law Center, Faculty of Law, Lagos State University, Lagos, 
1998, p.37. 
244

 Lawal, Ibid. 

http://worldeinnews.com/article/95853131
http://ipsnews.net/news.asp?idnews=105183


  46   
 

metaphorical in that, it is as if many African countries are yet to be alive to the practical challenges 

facing the environment. Governmental attitude to the issue of the preservation and protection of the 

environment is, at times, rather ambiguous. Where categorical statements have been made about the 

environment, little or grossly inadequate efforts are made to implement publicly stated policies and 

regulations.245          

The northern part of Nigeria is endowed with a large expanse of arable land that has over the years 

proved a vital resource for agriculture and other economic activities. But the Sahara desert is 

advancing southwards at the rate of 0.6 kilometers per year, encroaching dangerously upon this vast 

savannah rendering it unsuitable for agriculture. Consequently, Nigeria looses about 350,000 square 

meters of its land mass to desert encroachment yearly,246 leading to demographic displacement in 

about 11 states in the north. It is also estimated that Nigeria looses about US$ 5.1 billion every year as 

a result of the desert encroachment.247 About 35 million people in northern Nigeria are suffering from 

the effects of desertification, the larger majority of who are engaged in agriculture, but are being 

rendered jobless.248 As defined by the UN Convention, desertification is a process of land degradation 

in arid, semi-arid, and dry sub-humid areas resulting from various factors, including climatic variations 

and human activities;249 a delimitation or destruction of the biological potential of land which can lead 

to desert-like conditions. It is a phenomenon of impoverishment of the terrestrial ecosystem under the 

impact of adverse weather and population activities. The progressive deterioration of the fertile land 

and loss of its productive capacity renders it unsuitable for human and animal habitation. 

Desertification contributes to other environmental crises, such as the loss of biodiversity and global 

warming. The expanding desert in the north is considered to be one of the most severe environmental 

problems facing Nigeria. Desertification has been reported in Nigeria and other parts of West Africa 

since the 1920s. A combination of climatic factors and general increases in population and livestock 

pressure on the land and vegetation are accepted as the chief causes of desertification.250 

Desertification may be caused by drought,251 a consequence of climate change, or human activities 

such as over-cultivation, or bad irrigation which exhausts the soil, overgrazing which removes 
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vegetation that prevents soil erosion, poorly drained irrigation resulting in salinization of the soil, 

deforestation, and indiscriminate bush burning leading to undue exposure of the land. It may also be 

caused by social and economic factors as extreme poverty, demographic pressures on land by way of 

high population growth rates, unequal land distribution, refugee flows, wars, modernization that 

disrupts traditional farming practices and government policies that encourage the growing of cash 

crops on marginal land to pay off foreign debts.252 Desertification is not peculiar to Nigeria alone, but 

to countries in the Sahel region such as Niger, Burkina Faso, Cote d’Ivoire, The Gambia , Libya, Senegal, 

Sudan, Egypt, Morocco, Tunisia, Mauritania, South-Africa, Namibia, The United States, Canada, Mexico, 

etc. The countries in the Arabian Peninsula and Israel are affected as well, but Israel has fought desert 

to standstill and has succeeded in increasing its cultivable land area significantly by using what is called 

the Consolidated Solar Power Technology.253 UNEP estimates that desertification costs the world 

US$42 billion a year. Of the total, Africa loses some US$ 9 billion a year, Asia US$21 billion, North 

America US$5 billion Australia and South America US$ 3 billion each, and Europe US$ 1 billion.254 

2.6.2 Deforestation in Nigeria 

 It has been estimated that in developing countries, forests are disappearing at a rate of 15-20 million 

hectares per year. One of the greatest environmental threats to Africa is land degradation, which is 

seriously affecting 32 African countries. Africa is loosing more than 4 million hectares of forests a year-

twice the world’s average deforestation rate, with some areas consequently losing over 50 tonnes of 

soil a year due to erosion of exposed areas.255 Nigeria has one of the worst environmental records in 

the world, with widespread social and environmental problems stemming from operations in the Niger 

River delta, and the world’s highest deforestation rate.256 Deforestation is a serious problem in Nigeria, 

with forest loss occurring at a rate of about 3.5 per cent per year.257 Since 1990, the country has lost 

over 6 million ha or 36 per cent of its forest cover. The most biodiverse ecosystems, the old-growth 

forests are disappearing at an ever faster rate, between 1990 and 2005, 79 per cent of these forests 

were lost and since 2000, Nigeria has been losing an average 11 per cent of its primary forests each 

year. These figures give Nigeria the highest deforestation rate in the world.258 From 1990 to 2010, 

Nigeria nearly halved the amount of forest cover moving from 17.234 to 9.041 hectares. The 
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combination of extremely high deforestation rates, increased of deforestation in Nigeria is 

approximately between 350,000 and 400,000 hectares per year.259 For decades, tropical deforestation 

has been the No. 1 cause of species extinctions and the No. 2 cause of human greenhouse gas 

emissions, after the burning of fossil fuels. By and large, the most diverse forests on earth have been in 

serious decline.260 In Nigeria, the rate of deforestation has accelerated in recent years, an indication of 

increasing demand for forest products.261  

Deforestation has negative implications on the environment in terms of release of carbon dioxide 

through disturbing the residue of carbon in the soil,262 soil erosion, loss of biodiversity ecosystems,263 

loss of wildlife and increased desertification, political instability and famine as occurring currently in 

the Horn of Africa, which is already threatening regional peace by way of trans-border conflicts 

between nations in the region (Kenya and Somalia).264 It also hampers the stabilizing influence 

exercised by tropical forests on regional climate and the water cycle. Water vapour emitted from the 

trees through evapotranspiration stimulates rainfall whilst the roots reduce the risk of floods and 

drought by storing water and binding topsoil265. Deforestation could endanger devastating storms and 

in extreme situations, cyclones and such the likes, as there would be no trees and forests to act as 

wind-breaker. It could as well, enhance the occurrence of extreme temperatures and heat waves. In 

March 2012, the Nigeria Meteorological Agency sent out warning signals to people across the country 

of an impending heat wave, which as predicted happened, running into a couple of months.266 The 

assault on forests subsists, because the country’s department of forestry has failed to implement any 

forestry management policy to curb deforestation since the 1970s, and without any conservation 
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efforts or education, the society would not be informed on how to properly treat finite natural 

resources.267 

 

 

2.6.3 Legal and institutional framework on desertification and deforestation in Nigeria 

At the national level, there are laws which contain provisions that address the causes of desertification, 

such as deforestation, over-exploitation of natural resources, inappropriate agricultural practices, bush 

burning, etc. Such laws include the FEPA Decree, the National Parks Decree 101 of 1991, Cap N65, LFN 

2004, which has the statutory responsibility to preserve, enhance, protect and manage vegetation and 

wild life in Nigeria, contains provisions for the establishment of protected areas used for resource 

conservation, water catchments protection, wildlife Department of Forestry Research created in 1954. 

It became semi-autonomous in 1977 by virtue of Decree No. 5 of 1977. Of course, the Nigerian 

Constitution, CFRN, 1999 has provisions on these. Most of the Laws created certain agencies with 

specific responsibilities bordering on desertification and deforestation in Nigeria. 

Asides these, most of the states of the Federation have forestry, agricultural and wildlife laws, bush 

burning, and grazing reserve regulations. These categories of laws are directed at controlling the 

notable causes of desertification earlier enumerated. The most significant of these laws relevant to 

desertification control are the Forestry Laws, most of which are outdated and require instant review.268 

Katsina, Kebbi, Sokoto, Yobe, and Zamfara states in Nigeria are being affected by desertification. These 

states with a population of about 35 million people account for about 35 per cent of the country’s total 

land area.269 Between 2000 and 2010, Nigeria lost nearly a third (31 per cent) of its forest cover, while 

its primary forests suffered even worse. In just five years (2000 to 2005), over half of the nation’s 

primary forests were destroyed, the highest rate in the world during that time. Yet, Nigeria’s dwindling 

forests have never received the same attention as many other countries’, such as Indonesia, Brazil, 

Malaysia, or Peru, even though in many ways, Nigeria struggles with deeper problems than other 

developing nations. Ecuador has spearheaded in passing a legislation conferring fundamental rights on 

nature, which means forests and other objects of nature cannot just be exploited arbitrarily. This is 

good for other tropical countries to follow after.  

Though, it may be said that not many encouraging steps have been taken to try and lower the 

deforestation rates and to stop illegal logging, it should be noted that the current government is 
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concerned about rising deforestation and environmental degradation, which is estimated to cost the 

country over US$6 billion a year. It however needs to put in place measures to curb illegal logging, as 

only 6 per cent of the land area is protected. Timber concessions have been granted in national parks 

and oil-palm plantations have been allowed to replace forested areas.270 Environmentally, it has been 

named one of the worst in the world.271  

In Africa as a whole, in the early 1980s, the richest 20 per cent of the population had an income four 

times that of the poorest 40 per cent and 3.8 million hectares of forests and woodlands disappear 

every year, with four per cent of closed forests going each year in West Africa alone.272 

 

2.7  Erosion and Flooding in Nigeria 

As the northern part of Nigeria grapples with the problem of desertification, so contrastingly, the 

southern parts have the problems of flooding and erosion to contend with. Flooding in Nigeria has 

been due to natural and artificial factors. Across the globe, floods have posed tremendous danger to 

people’s lives and properties.273 Nigeria is prone to climate induced disasters as any other parts of the 

world. Managing climate induced risks is a major challenge of today and for the future. The number of 

reported hydro-meteorological hazards (droughts, floods, wind storms, forest fires, or landslides) has 

significantly increased in recent years due to climate induced disasters.274 Floods occur in Nigeria in 

three main forms: coastal flooding, river flooding and urban flooding. Coastal flooding occurs in the 

low-lying belt of mangrove and fresh water swamps along the coast. River flooding occurs in the flood 

plains of the larger rivers, while sudden short-lived flash floods are associated with rivers in the inland 

areas where sudden heavy rains can change them into destructive torrents within a short period. 

Urban flooding occurs in towns and cities on flat or low-lying terrain, especially, where little or no 

provision have been made for surface drainage.275 

It is noticeable in Nigeria the increasing frequency and intensity of unusual or extreme weather-related 

events, such as erratic and unpredictable rainfall pattern, floods, and sea level rise, thunderstorms, 

lightning, landslides, droughts, increased desertification and land degradation, drying-up of rivers and 

lakes, and constant loss of forest cover and diversity.276  There is increasing temperature and 

decreasing rainfall in the semi-arid region of the north, from the north west through the central to the 
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north east, resulting in the increasing evapotranspiration, drought, and desertification in Nigeria. This 

has caused either reduction in water levels or total dry up of some rivers and lakes in the region, while 

Lake Chad is reported to be shrinking in size at an alarming rate since the 1970s.277 In the coastal 

region, a sea level rise of 0.2m and incursion of salt water into the coastal plain for about 2016-3400 

sq. km has been reported.278 A recent study by DFID (2009) for Nigeria, predicts a possible sea level rise 

from 1990 levels to 0.3m by 2020 and 1m by 2050, with a rise in temperature of about 3.2C under a 

high climate change scenario.279 The low estimate predictions are for sea level rise of 0.1 and 0.2m by 

2020 and 2050 respectively, and a temperature increase of 0.4 to 1C over the same periods. A report 

of the Nigerian Red Cross Society reveals that as a result of eight hours of heavy rains that occurred on 

7 August, 2005, the heaviest and worst floods in 40 years occurred in Jalingo, the capital of Taraba 

state, killing over 100 people and displacing more than 50,000 others.280 In the south western Nigeria, 

August 2011, a dam overflowed as a result of continuous heavy rains, causing the death of more than 

140 people and displacing thousands others, in Ibadan, one of Nigeria’s biggest cities. Bridges collapsed 

in the flooding that also left vehicles submerged. Similarly in July, floods triggered by a heavy 

downpour killed at least 20 people in Lagos, when it rained heavily for several hours,281 while some 24 

people died in June when unusually heavy rains inundated a neighbourhood in Nigeria’s largest 

northern city of Kano.282 The country likewise experienced severe flooding in 2010 that affected 

around half a million people in two-thirds of its 36 states.  

In early 2011, the Nigerian Meteorological Agency, NIMET, predicted heavy rainfall. Based on this, the 

Nigeria Emergency Management Agency, NEMA, sent out early warning messages to governments and 

citizens in seven states, for both government and people to start cleaning up drainage ditches. Formal 

written warnings were sent to state governments to prepare for the expected flooding, however, the 

state governments overlooked the warnings, and for the year running, flooding across the country has 
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killed hundreds of people and displaced tens of thousands.283 There has been changes in rainfall in the 

southern part of the country and more intense land use resulting in increased deforestation, loss of 

forest quality and woodlands degradation across the country that would worsen desertification in the 

northern part of the country. Climate change has already manifested in many various ways like sea 

level rise leading to coastal and marine erosion and flooding, particularly in the south-south and south-

west, and bleaching of the coral reefs along the coastal zone.284 Particularly worrisome is the Lagos 

flooding and erosion, where the part of the city overlooking the Atlantic ocean- the Victoria Island, 

erosion problem has over the years been aggravated by periodic ocean storm surges, which has 

reached a crisis stage, beyond the capability of the Lagos state, while the national government is not 

forthcoming with the required necessary assistance, in spite of the fact that the nation’s President 

visited most of the affected areas most recently. In a report monitored by Reuters, an international 

news agency, coastal megacities listed as most at risk with an extreme ranking include Dhaka, Jakarta, 

Kinshasa, Lagos (Nigeria), Delhi and Guangzhou.285  

From observations by the Nigerian Institute of Oceanography and Marine Research, NIOMR, the 

months of April to June and August to October are known as the peak periods when ocean storm 

surges occur along the Lagos shore line. Between three to four major storm surges are experienced 

annually these months. During such periods, there is a sudden rise in sea level that results in high 

plunging waves which top the beach and spill ocean water on to the immediate vicinity and beyond. 

When this happens, large amount of beach sediments are eroded and washed away, leading to 

flooding of large parts of the Victoria Island.286 In Nigeria, the problem of flooding is similar to the rest 

of the world. Excluding droughts, almost 90 per cent of damage relating to natural disasters is caused 

directly or indirectly by floods.287 Lagos, the erstwhile capital city of Nigeria, is rated the second largest 

city in Africa after Cairo in Egypt.288 The city, sitting on the Atlantic seaboard in the southwest of the 

country, is by all standards a megalopolis, but with facilities far inadequate commensurate to its 

population estimated at about 15 million people, half of them at two meters (6ft) above sea level, and 

puts them at risk as hardly any other big city in the world, said Stefan Cramer, of Germany’s Heinrich 

Boll Foundation, and an adviser to the Nigerian Government on climate change. He said further: 
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  In 50 years with a one-meter sea level rise, 2 million to 3 million people would be  homeless…. By    

the end of the century, we would have 2meters and by that stage,  Lagos is gone as we know it.289 

Lagos is currently estimated to be the fastest growing city in Africa, and the 3rd in the world.290 

Eighteen different occurrences of ocean surge events over the beach of the Victoria Island in Lagos 

were recorded between 1990 and 2002, and each with its devastating consequences resulting from the 

massive flooding and erosion.291 The rise of sea level of only 20cm would imply a displacement of 

740,000 people in Nigeria, a rise of 1m would lead to 3.7m and 2m would lead to 10 million homeless 

people in the country. The UNFCCC conference in Nairobi reported about the menace that one day the 

city of Lagos might sink completely in the sea.292 The city reeks of the stench of wastes, as its wastes 

disposal and treatment are not commensurate with its generation. Dump sites in parts of the city have 

been burning incessantly for decades, spewing up smoke to the atmosphere.293 Water channels and 

canals criss-crossing the entire landscape of the Lagos area, being a vast area of flood plain, are 

constantly blocked with wastes, which partly caused serious flooding in the city in August 2011, 

resulting in loss of tens of lives, spanning many days. 

Aside from the erosion from ocean flooding, there are palpable cases of land erosion in some states of 

the country. Most affected states are those of the south-east like Anambra, Abia, Enugu, Imo, and the 

Efon-Alaaye area of Ekiti state in the south-west geopolitical zone. In these areas, buildings have 

collapsed in several towns, farmers have seen their fruit trees washed away, and entire community 

farmlands devastated by erosion. Whole communities have been threatened by severe gully erosion. 

These have been the result of not only acute changing climatic conditions, but also poor urban 

planning, population growth and improper waste disposal.294 Other factors include high river levels, 

concentrations of overland flow following heavy rainfall, limited capacity of drainage systems and 

blockage of waterways and drainage channels.295 

Flooding is an extreme weather event naturally caused by rising global temperature, which in turn 

results in rise in sea level thereby causing salt water to inundate coastal lands. Flooding is the most 

common of all environmental hazards and it regularly claims over 20,000 lives per year and adversely 
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affecting around 75 million people world-wide.296 The poorest people in the world’s poorest countries 

will suffer the earliest and the most from climate change, according to this year’s edition of the 

Environmental Review. The report says that due to their geographical location, low incomes, and low 

institutional capacity, as well as their greater reliance on climate-sensitive sectors like agriculture, the 

poorest countries and people are suffering earliest and are poised to suffer most.297 The Nigerian 

government needs adequate and comprehensive legal and institutional framework and good policy 

measures if it would be seen to be taking practical steps towards tackling these menaces. 

Unfortunately, in this regards, there is a yawning lacuna.  

Conclusion 

A critical look at the array of legislation as presented herein and the vast majority of others not 

analysed here presents Nigeria’s sordid and shoddy handling of its oil and gas industry, the livewire of 

its economy. It presents the state summarily as a weak state. Weak states would normally exhibit these 

following, which are all clearly manifest in Nigeria: ethnic, religious, linguistic and/or other 

intercommunal tensions. A weak state has high urban crime rates, the ability to provide adequate 

measures of political goods are lacking, physical infrastructural networks are either deteriorating or 

completely moribund, rule of law precepts are breached more than respected,298 leadership despotic, 

providing very few political goods, GDP and other economic indicators are falling or rather badly 

compromised, exhibits flawed institutions and are no longer, or unwilling to perform fundamental jobs 

of a nation-state in the modern world, corruption are embarrassingly high and escalating, fuelled by 

avarice among its ruling class to the detriment of the common good of the state and the citizenry.  

Most recently, a key Nigerian political figure, James Onanefe Ibori, the immediate past Governor of 

Delta state,299 for eight years- 1999-2007, was found guilty of money laundering, fraud and excessive 

corruption at a Southwark, London court, and was sentenced to thirteen years imprisonment. It was 

estimated that he embezzled about $250 million of Nigerian public funds. This is just the one within the 

British system, there are several others in numerous bank accounts in several countries.300 The 

newspaper commenting further said: “with a weakened judiciary301 and anti-graft agencies hamstrung 

                                                           
296

 Ibid. 
297

 See  Global Warming: Implications For Africa, available at  http://allafrica.com/stories/200804010534.html .   Site visited 
15-06-2012 
298

 UN Secretary-General Kofi Annan said “the rule of law delayed is lasting peace denied, and that justice is a hand maiden 
of true peace”. See Security Council 4833

rd
 Meeting of 24

th
 September, 2003. Press Release SC/7880.   

299
 One of the nine Niger Delta states. It occupies an area of approximately 17,010 sq Km, with a coastline of approximately 

160 Km along the Bight of Benin. It has a population 4, 098,291 (Federal Republic of Nigeria, Official Gazette No. 24, Vol.94, 
2007) See also, ABOLAGBA O.J. and OMORODION G.O., Field Survey of Fish Pond Management Practices in Delta State, 
Nigeria. Tropical Freshwater Biology, 15 (2006) 43-54, p.44.    
300

 Punch Editorial Board. Ibori: The Shame of a Nation. The Punch, Nigerian Daily, 19 April, 2012. 
301

 James Ibori who was jailed by a London Crown Court for 13 years in April 2012, on money laundering charges had a 173 
count charge on similar allegations preferred against him in a Federal High Court in Asaba, Delta State, Nigeria quashed, by 
Justice Marcel Awokulehin, in questionable circumstances, in 2009. He was running away from justice in Nigeria when he 

http://allafrica.com/stories/200804010534.html


  55   
 

by hypocritical and corrupt political leadership, corruption has become synonymous with Nigeria, so 

much that even the theft of NGN2trillion (Nigerian Naira), almost half of the NGN4.4 trillion 2011 

budget for a dubious petrol subsidy has failed to galvanise the nation into action”. It added that over 

$500 billion of public funds is estimated to have been looted between 1960 and 2009, by corrupt 

leaders in the country. This could indeed be a very conservative estimate, it could be far more than 

that. It also took the intervention of the United Kingdom authorities to nab a former Governor of 

Bayelsa State, a sister Niger Delta state, Diepriye Alamieyeseigha, even before Ibori’s. Only a failing 

state relies on other countries to punish its treasury looters.302 These and many more are the lots and 

the bane of Nigeria and many African nations especially the sub-Saharan region, which accounts mostly 

for the gross under development of these countries and are fuelling the extremely high propensity for 

national and regional crises that the sub-region is noted for. The region alongside south-east Asia is 

reputed to be in the lowest rung of under development in the world.     

One of the basic ideals of states is a strong sense of social trust among its citizens,303 which entails 

among others instilling in the minority a sense of care of their interests by the majority. This is one 

thing that is most lacking in the Nigerian state. This has been suspected for long, as presented in the 

Wilkins Commission Report of 1958, (even before Nigeria’s independence in 1960), which made far 

reaching recommendations for the aversion of the situation that Nigeria is experiencing today. But the 

Willink’s Report was not fully implemented. It has led to several incidents of uprising among the 

minorities in the country, most conspicuous among which are the Isaac Adaka Boro secessionist bid in 

the early 1960s against the Federal Government of Nigeria for its complicity in the oil-related 

environmental degradation of the Niger Delta area.304 The Nigerian civil war between 1967-70 is 

another case in point on the issue of minority rights against the government, and a host of other such 

cases, up to the present Niger Delta uprisings, in which the government have had to descend heavily 

on its people to the extent of razing a whole community305, and killing its own people extra judicially306. 

The government in an attempt to cover up its misdeeds and guilt has been waging a political war of 

tyranny against its people in the Niger Delta, oppressing them and committing grave genocide against 

defenseless people and grave crime against humanity.    
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The Nigerian government has simply abdicated its responsibility and power of control through the 

instrumentality of the law over institutions and entities operating within its territory, including the oil 

TNCs, and has compromised , the result of which is the sacrificing of its people for economic interests 

and to satisfy the oil TNCs. This is a negation of social contract theory, which places the strict 

responsibility of security of the citizens of a defined territory on the government basically. The oil TNCs 

in turn have been financing directly and indirectly the war of attrition against the people and their 

environment.307 This is an abrasion of the people’s rights to development and a safe environment that 

is conducive for living.308 The Nigerian state is facing stresses on every hand, experiencing rapid 

population growth, and worn down by the struggle to build schools and provide jobs for an ever-

expanding population. The government is fast losing its legitimacy and authority to govern, all indices 

of a failing state.309 

It is quite evident, that a cursory review of the discussed legislations as presented herein are 

insufficient to fight, let alone reduce flaring. Worse still, the capacity to enforce any regulation is 

lacking on the government’s part, and without any legal standing, compliance cannot be quantified at 

this stage. Hence it could be summarily concluded that to date, an encompassing gas production, 

transportation and distribution as well as flaring law has yet to be passed.310    
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                                                                         Chapter Three  

                                                               Sustainable Development 

3.0 Introduction  

All the hues, cries and concerns about climate change stem from the failure to put in proper 

perspective the principle of sustainable development. A recognition of this principle in every affair and 

undertaking of entities will ensure a re-ordering of application of resources to meet the competing 

needs of human generations. The non-recognition and abuse of this vital principle stems from the 

inordinate exploitation and consumption of resources by certain section of the world, to the detriment 

of the interests of the generality of the less privileged elsewhere. This seeming disorder is what the 

principle of sustainable development in a way seeks to address. The principle is without doubt 

germaine and sine qua non in its lay-out and application, and most explicit in its implementation. 

Combating climate change is vital and core to the pursuit of sustainable development, just as the 

pursuit of sustainable development is integral to lasting climate change mitigation.311 . 

3.1 The Concept of Sustainable Development   

Sustainable development is an evolving concept of international law, 312  broadly defined as 

“development that meets the needs of the present without compromising the ability of the future 

generations to meet their own needs.”313 It is likewise said to mean “A dynamic process which enables 
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all people to realize their potential and improve the quality of their life in ways which simultaneously 

protect and enhance the Earth’s life support systems.”314 The World Conservation Society on its own 

part defined sustainable Development as “the integration of conservation and development to ensure 

that modifications to the planet do indeed secure the survival and well-being of all people.”315 It is the 

ability to ensure equilibrium between making life better and not jeopardizing the natural resources and 

ecosystems for the enjoyment of the present and future generations. UNEP 1992 defines sustainable 

development as a means of improving the quality of human life while living within the carrying capacity 

of supporting ecosystem.316 It is a matter of balancing the claims of different generations. Literally, it 

could mean the continuation of anything, and ecologically, it could mean maintaining the “ecological 

basis of human life” within a time-based structure, indicating concern for both the future and the 

present.317 It evolved out of the fear of endangering the health of the planet and degrading natural 

resources upon which future generations would depend.318 Sustainable development subsists on three 

pillars- social relations based on democracy and participation; the environment which needs to be 

treated with respect; and economic development, which must take cognizance of limits and potential 

economic growth.319 A negation of any or combination of these makes for an imbalance, as can be 

observed in many parts of the globe now. Sustainable development is a balancing act between the 

economy and the environment, the former an entity that is separate from the latter, where the latter 

inevitably loses out in effect. 320 

 Thus sustainability means that development efforts are tailored towards meeting the needs of the 

present without compromising the ability of future generation to meet their own needs- intra and 

intergenerational equity.321 This requires that harmony must take no more from nature than nature 
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can replenish. The Rio Declaration requires that sustainable development should be the underlying 

factor for policies and activities in every sphere, and emphasised the interdependence and indivisibility 

of peace, development and environmental protection in efforts aimed at economic development.322 

Sustainability requires the enforcement of wider responsibilities for the impacts of decisions. This 

requires changes in the legal and institutional frameworks that will enforce the common interest. 

Some necessary changes in the legal framework start from the proposition that an environment 

adequate for health and well-being is essential for all human beings including future generations. Such 

a view places the right to use public and private resources in its proper social context and provides a 

goal for more specific measures.323    

Sustainable development is all about respect to the earth’s carrying capacity.324 It is a foregone 

precondition for future economic development, and a defining and enabling condition for economic 

growth.325It presumes a drastic re-evaluation of our economic goals with nature’s reality, without 

which the future generations’ interests in many other ways might be seriously jeopardized. There is a 

limitation to the capacity of everything nature can provide, hence there is absolute necessity for a 

regulated use of the earth’s resources. Even resources from the deep seabed which are estimated to 

last for several centuries in exploitation, if not carefully regulated would get depleted and exhausted in 

no time, to the chagrin of mankind. Sustainable development therefore, portrays a sense of an efficient 

application and usage of resources. The core idea is that each generation should refrain from activities 

that leave members of later generations without enough.326It is thus a duty of all to do our very best to 

preserve the environment in its natural form for the future generations, so as to have in the very 

minimum, a consistent ozone layer rather than a depleted one.327 The incessant and arbitrary dumping 

of substances, often times toxic, in the atmosphere is inconsistent with this goal. The ecological 

restoration, where the damage is not irreversible, might be a herculean task, or the cost too 

prohibitive to bear.328  
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According to Al Gore, a former Vice President of the USA, “[i]ndustrial civilization is violently colliding 

with the planet’s ecosystem,” 329  hence the need for sustainable development cannot be 

overemphasized. It implies taking a long perspective of the preservation of natural resources and 

environmental quality, adopting such an approach,330 in the words of the erudite scholar Mohan 

Munasinghe, “that will permit sustained improvements in the quality of life at a lower intensity of 

resource use, thereby preserving for future generations an undiminished, or even enhanced stock of 

productive assets (manufactured, natural and social capital)”.331 The Organization for Economic 

Cooperation and Development (OECD), presupposes that it must be unfair for future generations to 

inherit a plundered planet in combination with a huge cleaning bill.332 The magnitude of the clean-up 

exercise anticipated for a proper restoration of the Ogoniland is herein envisaged. It is highly probable 

how the future generations of that area would not have to inherit a huge cleaning bill of the polluted 

environment of the whole place, if the UNEP Report is anything to go by. Analysing from business 

perspectives, the concept is believed to present three relationships: the first between humankind and 

the environment, the second between the present generation and future generations, and the third 

among present generations in different parts of the world, or different global social classes- the rich 

and the poor, the developed North and the impoverished South.333 

Resources are classified in two: living and non-living resources, which are both renewable and non-

renewable. Living and renewable resources include oceans resources like fisheries and other aquatic 

resources, timber and other agro resources, game animals,334 among others. While the non-living and 

non-renewable resources include resources such as the ore-metals, hydrocarbon resources, etc. Both 

are exhaustible unless guided measures are taken to regulate the harvest and put in place measures 

for their sustainable development. Unregulated harvest or exploitation will result in a depletion of the 

stock of a resource, resulting in an environmental issue or better still, a tragedy of the commons.335 

Summarily therefore, sustainable development constitutes an inescapable logical necessity.336 It is the 

management of resources in such a way that they remain available for the development of others, and 

of future generation.337 Sustainable development requires vigorous attention to resource management 
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and the environment.338 Any development that falls short of this standard, is not properly so called 

sustainable, as it is apt to exhaust and affect either the resource or the environment or both negatively 

on the long run. Sustainable development seeks to intertwine and correlate together three distinct 

issues of economic development, social development and environmental protection;339 each of which 

cannot be severed one from the other. The UN General Assembly in 1997 (Rio+5), added the social and 

third pillar to the sustainable development equation, affirming that environmental protection, 

economic development and social development were three independent dimensions of sustainable 

development.340                                                                   

3.2 Sustainable Development Under the UN Conference on Environment and Development 

The World Commission on Environment and Development (WCED) was convened in 1983 by the UN 

with the objective of studying the effects of anthropogenic activity on the environment. The 

Commission came up with its report in1987, which was tagged the Brundtland Report. The Report 

came up with three important issues viz: that the global resources should be measured, with the 

objective of ensuring that they are not depleted over time; that  the central concern of the Report was 

increasing globalization of various crises, including environmental and others; and that sustainable 

development represents a commitment to economic growth, while avoiding pollution.341 Sustainable 

development came to be acknowledged with utmost importance through the World Commission on 

Environment and Development, (WCED), 1987, though it could be traced to the 1972 Stockholm 

Conference on Human and Environment. It formed the basis of the conference in Nairobi in 1982 as a 

follow-up to the 1972 Stockholm conference and 1987 WCED. It was assumed to be the guiding 

principle for global environmental policy. What a noble idea if the intendment were to be strictly 

followed through. However, the need to satisfy competing interests in terms of social, economic and 

political choices342 vis-à-vis the necessity for resource conservation should be balanced appropriately, 

which makes the notion of sustainable development somewhat complex and its implementation 

tasking to governments. This is in view of the fact that global environmental challenges constitute a 

vital part of the problems of global development.343  

In Herman Daly’s opinion, the best hope for achieving on a global scale is through imposition of 

environmental controls at the national level, which trade liberalization will undermine. This is 
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notwithstanding the fact that a very fundamental objective of the concept is the imposition of 

limitations by the present state of technology and social organisation on environmental resources and 

the ability of the biosphere to absorb the effects of human activities.344 It is a process of change in 

which the exploitation of resources, the direction of investment, the orientation of technological 

development, and institutional change are made consistent with future as well as present needs.345 It 

thus infers that, to the extent that the actions of the earlier generations damage and jeopardize the 

health and interests of their successors with the result that the latter cannot pursue their life plans, 

then this would seem to violate the principle of sufficiency nay sustainable development.346 Sufficiency 

requires of a generation to ensure that each generation is entitled to inherit a planet and cultural 

resource base at least as good as that of previous generations.347  

Sustainable development necessitates strict regulation of birth and population control,348 towards 

stabilizing world population, failing which it causes a strain on the available resources,349 which may be 

overstretched due to excessive exploitation. Rapid population growth has in most cases resulted in 

needs unmet and has often posed severally serious problems, ranging from migration and 

displacement of people, internal crises, disordered societies, abuse of the environment, among others. 

Sound development worldwide contributes to peace.350 The larger percentage of the challenges over 

time has been borne out of unmitigated population growth and pressure over natural resources and 

growing inequality are the major causes of environmental degradation and prevalent high rate of 

crimes.351 Africa’s population is expected to more than double by 2050, from 1.1 billon people today to 

2.4 billion. The 10 countries with the highest fertility rates globally are all in Africa, led by Niger where 

women give birth to average of 7.6 children. Burkina Faso with a fertility rate of 6 children per woman 

is the slowest growing of the 10 countries, all of which are among the world’s poorest countries as 

                                                           
344

PERCIVAL Roberts V., Ibid., p. 374. 
345

 World Commission on Environment and Development, (WCED), Our Common Future (1987). In PERCIVAL Robert V. and 
ALEVIZATOZ Dorothy C. (Eds.) 1997. Law and Environment: A Multidisciplinary Reader. Philadelphia, Temple University 
Press, p.373. 
346

 PAGE Edward A., Climate Change Justice and Future Generations, Cheltenham, Edward Elgar Publishing, 2007, p.91. 
347

 PAGE Edward A., ibid. p.91 
348

According to Al Gore, that, from the beginning of humanity’s appearance on earth to 1945, it took more than ten 
thousand generations to reach a population of 2 billion people, but now, in the course of one human life time, that is from 
1945 till now, the world population will increase from 2 to more than 9 billion…. See Al Gore, Earth in the Balance: Ecology 
and the Human Spirit (1992), in PERCIVAL Robert V. and ALEVIZATOS Dorothy C. op cit., p.409.     
349

 See Article 5, Agenda 21, tagged Population and Sustainability, which urges governments to develop implement 
population policies integral with their economic development programmes.  
350

 BLACKBURN Anne M., Pieces of the Global Puzzle: International Approaches to Environmental Concerns, Golden, 
Colorado, Fulcrum Publishing, 1986, p.21. 
351

 IISD Reporting Services, Summary of the World Congress on Justice, Governance and Law for Environmental 
Sustainability, UNEP World Congress Bulletin, Vol.203, No.1, June 2012. Also at 
HTTP://WWW.IISD.CA/UNCSD/RIO20/UNEPWC. 



  63   
 

well. Nigeria352 the most populous nation on the continent with more than 174 million people is 

projected to be the third most populous in the world by 2050 (from its present tenth position), with 

440 million, after China and India.353 Niger in contrast to the Netherlands, which both have roughly 17 

million people today, the former has 50 per cent of its population younger than 15 compared to the 

latter’s 17 per cent in that category. The population Reference Bureau estimates that 43,000 infant 

deaths were recorded in Niger in 2012, while in the Netherlands the contrasting figure was 650.354    

Sustainable population growth is a fundamental environmental concern,355 but it is disheartening to 

realize that many developing countries do not have a population policy to monitor birth and death 

rates, and other issues relating to population control. The result of which is rapidly rising population 

with its attendant inadequate provision of basic social amenities like water, energy, shelter, and its 

attendant food shortage, oftentimes famine. Coupled with these is the rising incidence of drought in 

many parts of the globe, even the developed countries are not spared of this. These are also 

compounded by inadequate, and proper short and long term planning on the part of the governments 

of most of those nations. Correspondingly, there is the need to control and regulate industrial and 

commercial activities to take cognizance of the availability of resources, otherwise, over-exploitation 

might result in a depletion of the resources. That sustainable development is a process of change in 

which the exploitation of resources, the direction of investments, the orientation of technological 

development; and institutional change are all in harmony and enhance both current and future 

potential to meet human needs and aspirations.356 Furthermore, proliferation of toxic chemicals and 

hazardous wastes might arise,357 among other forms of ecological problems associated with highly 

industrialized areas.  

 Herman Daly358 further opined that, it is living within environmental constraints of absorptive and 

regenerative capacities, which are both global in the form of greenhouse effect, ozone shields, and 

local in the form of soil erosion, deforestation, and so on.359 The commons are the backbone of 
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sustainability, as the biodiversity around us provided all that we need to survive.360 But nations’ 

insatiable financial desires and craze for industrialization would put this at jeopardy, which is why 

nations operating under the notion of sovereignty are apt to do things which put them and their 

neighbours, and the world at large at risk with utter impunity. Nations also acting under the notion of 

free trade carry things to the extreme, making free trade a dangerous negation to the concept of 

sustainable development.361 

 In the Brundtland Report formulation, sustainable development was clearly a political and social 

construct, and not a scientific blueprint.362 It attempts to integrate environmental considerations into 

economic and other development, and takes into account other than environmental needs while 

formulating the principles of environmental protection.363 According to the 2002 World Summit on 

Sustainable Development364 (WSSD), there are three interdependent and mutually reinforcing pillars of 

sustainable development viz: economic development, social development and environmental 

protection. Development is a human right. Extreme poverty, as is prevalent in Africa, especially the 

sub-Saharan Africa (SSA), and in the Asias, violates human dignity upon which all human rights are 

founded, and a new kind of equitable economic growth is needed to redress and eradicate such 

poverty. Taking a human rights approach to poverty is a path towards the empowerment of the 

poor, 365  a core responsibility of sustainable development, aimed at preserving the dignity of 

humankind, which is entrenched in modern international human rights law. Unfortunately, a bleak 

picture of poverty is painted over the sub-Saharan Africa, as the region is reputed to be the poorest in 

the world.  

The UN Children’s Fund (UNICEF), reports that 70.8 per cent of Nigeria’s population subsists on less 

than US$1 per day, and 92.4 per cent on less than US$2 a day.366 Nigeria has accumulated more than 

US$300 billion in oil revenue over the past 25 years, but has an average per capita income that is less 

than US$1 a day. Its social indicators remain lower than those of sub-Saharan Africa as a whole and 
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much worse than other regions of the developing world.367 Constitutional dictates on environmental 

protection, biodiversity preservation and sustainable development, and the duty to conserve these 

should not be such as are merely within the confines of mere rhetorics and semantics, because they 

are not merely simple rules whose effectiveness is thus confined. Rather, they are vital and living 

principles which steer and restrict the way in which authorities exercise their powers.368 Sustainable 

development requires a duty of us to confer rights not only on the present generation, but to look 

beyond itself to those who are to come after us. The recognition of the concept of sustainable 

development is not merely a concern for the developing world, but is also accepted as a criterion of 

State conduct by the developed world.369  

The recognition issue confronting this concept370 stems from the controversies about whether it is an 

inspiring concept or a solid legal principle conveying a set of concrete rights and duties. The choice of a 

principle in the amendment of the EU Treaty may denote that for the authors of the Amsterdam 

Treaty, sustainable development is consolidated to a principle. It is a significant amendment since 

sustainable development has so far been indiscriminately used in many disciplines more as a slogan 

than a guiding principle. This has prevented the concept from developing a precise uniform legal 

content.371 Touching on the legal essence of this principle, due cognisance has to be taken of the fact 

that the principle has found expression in several many Conventions- over 300, many of which were 

deposited with the Secretary General of the UN, numbering over 500, most of which govern the 

behaviour of States and establish enforceable rights and obligations among them.372 Specific mention 

was made of sustainable development in 112 multilateral treaties, roughly 30 of which have universal 

participation, hence are conventions which are technically binding on the parties. 373  Treaties 

constitute one the two main methods of creating legally binding rules among international community 
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states. Both treaties and the other main method- custom, have the common basic necessity of resting 

on consent of the contracting parties for effectiveness and enforceability, that is, tacit agreement 

(tacitum pactum).374  

The location of treaties within the hierarchy of norms is inseparable from that of the relationship 

between International and Municipal Laws, and depending on the theory of relationship between both 

systems of law entrenched in a legal order, treaties may be positioned higher or lower than, or be at 

the same level as domestic law.375 The legality of sustainable development may then be a matter of 

judicial notice, in as much as the contracting parties agreed to be bound by the terms of the treaty 

embodying it. A key element in the creation of a contract, just as it is in international law, is an 

intention to create legal relations which is held sacrosanct and cannot be vitiated unilaterally by either 

parties, is pacta sunt servanda The views of Samuel Pufendorf (1632-1694) and of Cornelius van 

Bynkershoek (1673-1743) are especially noteworthy in this connection. In his book, De jure 

naturae et gentium (1672), the former described as one of the inviolable rules of natural law that 

each man must keep his word without breaking it.376 The latter expressed the opinion that, without 

the principle of good faith and that of the binding force of contracts, international law would be 

entirely destroyed.377 Every barrier, legal, administrative, or otherwise must be removed to make for 

smoother operation of the system. Notwithstanding the controversy on the status of sustainable 

development and the failure of the ICJ to categorically lay it to rest, the essence of sustainable 

development cannot be overemphasised, as the status has not and cannot affect its substance and 

application in the consideration of issues in environmental law and several other disciplines and 

aspects of human endeavours where it applies. As long as a treaty is in compliance with the main 

features of international treaties as specified by the 1969 Vienna Convention on the Law of Treaties 

which regulates international treaties between States and International Organisations,378 it should 

suffice for a legal standard, to the extent that treaties are agreements between the parties to it, and 

agreements are meant to be legally binding and enforceable legal documents.379 It is argued that in 
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conventional provisions where it is set out that an incentive such as those where parties commit to 

strive to or promote, are in and of themselves perfect legal rules, and as such valid norms of 

international law. This is premised on the fact that the softness of the provisions relating to sustainable 

development does not bar them from being valid normative propositions, but merely increases the 

margin of appreciation of the contracting parties in the execution of their obligations.380 International 

environmental law as a part of international law, though nouveau, yet is arguably the most dynamic 

part, which shape and constrains States’ behaviour, dictating what they are permitted to do and what 

they are prohibited from doing as well as what they are required to do, distinctly and conspicuously 

incorporates sustainable development.  

The place of sustainable development in international law seems settled to the extent that 

international law is a horizontal system whereby States at once make, interpret and enforce 

international law, being developed from an international law of co-existence to an international law of 

cooperation.381  The UNFCCC in Article 2 provides for the need to stabilize atmospheric GHG 

concentrations to prevent dangerous anthropogenic interference in the climate system: to enable 

economic development to proceed in a sustainable manner; to ensure food production is not 

threatened; and allow systems to adapt naturally.382  

The Brundtland Report highlights two elements of the concept: firstly, it is a substantive recognition 

that development must be geared towards meeting basic human needs. Secondly, that there are limits, 

that is, that though development must meet human needs, yet it is bounded by the evolving 

constraints of human abilities and also by diverse environmental limitations. The tension between 

environmental limits and economic and social development pressures is bridged through the concept 

of sustainable development. The International Institute for Sustainable Development (IISD), describes 

sustainable development as an open and participatory process of environmental, social, economic, 

cultural383 and political change that can be achieved through protecting and enhancing ecosystems, 

transforming the direction of investments and orientation of technology, and redesigning institutions 

to ensure current and future potential to meet the needs and aspirations of communities.  

Sustainable development presumes a drastic re-evaluation of our economic goals with nature’s reality 

without which the future generations’ interests in several other ways might be seriously jeopardized. It 
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is thus a representation of a delicate balancing of competing interests.384 Sustainable development 

entails that the available resources be made sufficient to meet the basic needs of all, leaving none in 

poverty, rather ensuring that the poor get their fair share of resources to sustain growth. That is, 

equitable distribution of resources. It is a process of change in which the exploitation of resources, the 

direction of investment, the orientation of technological development and institutional change are 

made consistent with the future as well as present needs.385 Of particular and important note to this 

concept is the North- South divide. Where in the North it calls for restraint in the use of natural 

resources, whereas in the South, it implies a higher living standard within an ecological framework.386      

All actors agree now that the environment cannot be considered in isolation from other issues, most 

significantly development.387 In the words of His Excellency, Judge Nagendra Singh, former President of 

the International Court of Justice, “…environment and development go together and have to be 

examined simultaneously….”388 It is apposite to describe sustainable development as a compromise 

between environmental protection and economic growth since the exploitation of resources is to 

facilitate economic progression.389 The basic aim of sustainable development is to avert the tragedies 

of over-exploitation and environmental overload, which might be of serious consequences to the 

world.390 It requires that the rate of depletion of non-renewable resources should foreclose as few 

future options as possible.391 

Sustainable development is about the provision of fairness and opportunities for the entire world’s 

people, not just the privileged few, without further destroying the world’s finite resources and carrying 

capacity. It is on this note that the action of the US not participating in Kyoto not only aberration, but 

most unfair in all its ramifications, to other nations both developed, which took voluntary but legal 

carbon reduction targets under Kyoto, as well as the developing world, which in most cases are the 

ones most affected by the effects so far of the climate change. The action of the US to abstain from 

participating and taking voluntary emission reduction responsibility under the KP is tantamount to the 

summation of Mahatma Ghandi that “there is enough for everybody’s need, but not enough for 

anybody’s greed,”392 as this merely portrays the US as not wanting to compromise its opulence no 
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matter what others suffer, which calls for sacrifice from others. It is a matter of balancing the claims of 

different generations. It is basically to underscore the requirement that future generations are not 

denied or deprived of a full range of options, hence C. G. Weeramantry, a former Vice-President of the 

International Court of Justice (ICJ), said “ [i]n sustainable development law, we are in the realm of 

future generations”.393 He opined further in his separate opinion in the 1997 decision on Gabčíkovo-

Nagymaros Project, that the concept of sustainable development derived from the practice of ancient 

civilisations and traditional legal systems in Asia, the Middle East, Africa, Europe, the Americas, the 

Pacific and Australia, concluding that, sustainable development “is one of the most ancient of ideas in 

the human heritage. Fortified by the rich insights that can be gained from millennia of human 

experience, it has an important part to play in the service of international law.”394 It is salient to point 

out notwithstanding all, that the principle of sustainable development has been adopted as a core 

principle in environmental issues. A good first step in 1985 was to include a specific mandate on 

environmental policies in the Treaty of the European Community, which based EU environmental 

policies on the principles of prevention, precaution and requirement of polluters to pay for the damage 

they caused. It is more pertinent to point out that, it was even formulated in a progressive manner, 

allowing Member States to go beyond what had been agreed upon at the EU level, where necessary.395 

Though, the principle was accepted with some reluctance by the EU as one of the aims of the EC 

Environmental policy, it has come to accept that sustainable development is not limited to economic 

and social dimensions, but also to the environment,396 and has since formed the very basis and essence 

of the EU’s environmental policy.      

A comprehensive digest on sustainable development is the Agenda 21 of the 1992 UNCED. It is a major 

blueprint, a comprehensive global plan of action for governments and organisations in areas in which 

human impacts on the environment emanating from the UNCED Rio 1992. It is a whole plan of life 

encompassing governmental system, energy, food production, educational system, health-care, 

transportation system, etcetera. Agenda 21 proffers a unifying approach embracing the generality of 

the nations in line with the Rio Principles.397 It requires states to engage in a continuous and 

constructive dialogue, and that sustainable development should become a priority item on the agenda 

of the international community. For this to be achievable, and for its success, it needs to overcome 

confrontation and to foster a climate of genuine cooperation and solidarity was emphasised. Also is 
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the need to strengthen national and international policies and multinational cooperation for 

adaptation to the new realities stressed.398 It does not connote stifling growth, rather it emphasizes a 

right to development and advances an equitable satisfaction of the needs of present and future 

generations.399 Although Agenda 21 seems seriously weakened by compromise and negotiation, it 

remains yet the most comprehensive and if implemented, effective programme of action ever 

sanctioned by the international community. The message is clear: that poverty, and excessive 

consumption by the affluent populations place damaging stress on the environment. 400  Some 

developed and “advanced” developing nations, principal among which are the US, China and India 

have yet to come to terms with this, which have refused to take voluntary emissions reduction under 

the expired Kyoto Protocol, and are still not willing to see issues from the perception of the rest of the 

world, inspite of the glaring evidence of imminent dangers.  

Sustainability requires the enforcement of wider responsibilities for the impacts of decisions. This 

requires changes in the legal and institutional frameworks that will enforce the common interest. 

Some necessary changes in the legal framework start from the proposition that an environment 

adequate for health and well-being is essential for all human beings including future generations. Such 

a view places the right to use public and private resources in its proper social context and provides a 

goal for more specific measures.401 Sustainable development can only be achieved through biodiversity 

management laws and an institutional system that allows for deeper reflection on the implementation 

of a green economy. The complexity of environmental challenges would simply require law to go 

beyond environmental issues to such issues as the green economy and growth, the social agenda and 

governance, as enunciated in the Rio+20 perspectives.402 The 1994 Anti-Desertification Convention 

incorporated the principle of sustainable development, providing that, “sustainable economy, growth, 

social development and poverty eradication are priorities of affected developing countries, particularly 

in Africa and are essential to meeting sustainability objectives.403      

Regrettably, climate change has been inversely related to sustainable development in that, it 

undermines the latter and unfairly penalizes the poor.404 No effort could be spared in re- ordering the 

trend if future generations’ interests would not be unjustifiably jeopardized. Absolute and total 
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dependence on oil as a main source of energy by the industrialized nations would only aggravate the 

threat, hence the efforts of some nations notably, especially the US, at harnessing green energy as an 

alternative source of power is a welcome development and a step in the right direction in sustainable 

development.    

  

 

 

3.2.1 Precautionary principle 

Asides the traditional and entrenched environmental law policy of polluter pays principle, which would 

only accomplish, but to a limited extent in time, scope and situations, is the enhanced and 

comprehensive preventive policy of precautionary principle. The Precautionary principle originated 

from the German principle of vorsorgeprinzip405 meaning “foresight,” which is a philosophical approach 

to risk prevention involving concepts of good environmental management,406 which evolution started 

since the 1930s and gradually developed till it was popularized in the 1970s. Having its origin in 

environmental considerations and norms, the principle has grown so versatile, spreading into other 

disciplines and maturing into an ethical principle, transcending its origin into a policy guide. Precaution 

may be emerging as a rule of customary international law, but has already become a guiding norm in 

international environmental law on global and regional levels.407 

 Precaution is an inherent element of risk analysis,408 borne out of the fact that it is impossible to 

guarantee a complete absence of any risk in the conduct of human activities. It highlights unknowns in 

risk assessment, even though its meaning has been continuously disputed.409 It is also embedded in the 

proof that a conduct is sustainable. It identifies uncertainties in any activity to be undertaken. The 

principle applies when there is limited awareness, high stakes and an effective solution to some social 

problems. The problem here is that of balancing the level of proof, need to identify a given activity as a 

threat and the quality and quantity of the threat as measured by its possible impact on human well-

being, that is, the interplay between the awareness and high stakes components.410 However, the 

principle states that if an action or policy has a suspected risk of causing harm to the public or to the 

environment, in the absence of scientific consensus that the action or policy is harmful, the burden of 
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proof that it is not harmful falls on those taking the action. This principle underpins a social 

responsibility to protect the public from exposure to harm when scientific investigation has found a 

plausible risk. The precautionary principle has greatly enhanced and encouraged the nature of risk 

analysis since originally codified in the early 1980s, resulting in some jurisdictions incorporating it into 

a liability perspective.411 However, in some instances, notably in WTO policy, there is in effect an anti-

precautionary principle, under which the burden of proof is on society to quickly show that a new 

product is dangerous rather than on the innovator to show that it is safe.412 

The precautionary principle was borne out of the fact that decisions have to be made having regards to 

other considerations such as the risk and potential for harm.413 It is presumed that in a condition of 

global insecurity and uncertainty, it is vital to imagine and prepare for the most dangerous scenario, 

that is, on the basis of the “worst case” scenario.414 The principle is of a normative idea rather than a 

positivist scientific conception which encourages policy makers to consider how to account for growing 

complexity and uncertainty.415 It is also believed that environmental issues are often consequential and 

how to respond to them is the job of the network of realism: legitimate dangers which require a 

dynamic precautionary principle.416 Precaution is an antidote to the limitations of science, which itself 

is the very basis of environmental law. The precautionary principle singles out scientific uncertainty, 

because it is often raised as a barrier to protective action.417 The principle does not represent a 

concrete obligation, but rather a guiding principle for law and decision makers.418 

 

 Environmental issues are detected, diagnosed and revolve around, or are perceived through scientific 

descriptions; hence science plays a determining role in the conception and implementation of 

environmental law. The seeming cooperation and interdependence between the two subject 

disciplines notwithstanding, a common ground of understanding and agreement is missing between 

them, as the one presents a nature of uncertainty and unpredictability, while the other (legal rule) 
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presents predictability.419 The principle complements and encourages science based decision-making 

and as a significant catalyst to enhanced sustainable development.420 It was meant to provide a more 

systematic response to the growing problem of scientific uncertainty in environment and health 

decision–making. 421  Precaution is an overarching principle that will always require contextual 

elaboration.422 It is used in debates about such issues to support the notion that scientific analysis of 

risks should form the core of environmental rules and decisions notwithstanding that such analysis 

may be uncertain.423 The principle comes handy in cases of scientific uncertainty, or in situations of 

potential risk or harm to human, animal or the environment is observed, without a sufficient 

quantification.424 

The principle is a rule whereby risks should always be minimized, or whereby precautions should be 

taken in cases of threat regardless of their likelihood, notwithstanding the costs of such measures.425 

This stems from the fact that, it behoves the government to avert a breakdown of trust and a crisis of 

public confidence in the actors that have traditionally been involved in science policy and the 

introduction of new technologies, hence the need to achieve a more transparent and inclusionary 

decision-making process,426 by the government as custodian of public confidence. It encourages 

science-based decision as a significant catalyst to enhanced sustainable development. Is “more 

scientific as to the distribution of a future risk- that is, a larger variability of beliefs- should induce 

society to take stronger prevention measures today.”427 The principle remains to be seen as of 

significant essence in that its most meaningful applications concern where they are potentially 

irreversible like in biodiversity- where it may be significantly affected.428 From whatever perception of 

definition it is viewed, the principle has two basic elements:  
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 -an expression of a need by decision-makers to anticipate harm before it occurs; and 

-the establishment of an obligation, for an action to prevent or minimize an harm, even yet 

unpredicted scientifically.429 The principle applies not only to the prevention of climate change, but 

also to the mitigation of its adverse effects, that is, to adaptation measures.430   

Any action that helps to prevent harm and to protect humans and the environment in the face of 

scientific uncertainty qualifies as a precautionary action.431 

 

The principle gives weight (but not dominance) to taking anticipatory measures to protect human 

health and the environment in the face of scientific uncertainty.432 The principle’s significance is thus 

more in its challenge to conventional science, arising from the rise of new risk-based technologies as in 

the CFCs, the genetically modified organisms (GMOs),433 and such likes. It incorporates an unscientific 

conception of risk, such that environmental activities can be defined as hazardous on purely subjective 

grounds, that is, if people think that an activity is harmful, then is harmful.434 It prescribes due care and 

restraint in the protection of the environment or human health, even where there is no evident threat 

of harm or risk of harm from the activity or substance.435 It is thus innovative, which aspect of it is the 

requirement that action should be taken to control or abate possible environmental interference, even 

when there is scientific uncertainty as to the effects of the activities.436 It is the prior evaluation of the 

potential impact of a project, hence could be reasonably inferred that the Environmental Impact 

Assessment (EIA), critically assessed could be said to represent precautionary principle.437 

 

Precaution means the proponents of activities which might lead to significant, serious or irreversible 

harm should ensure to take measures (or permit measures to be taken), to prevent this damage 

(including halting the proposed activities), even if there is a lack of scientific certainty as to the 

existence and severity of the risk.438 The essence of the principle lies in the vulnerability of natural 
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systems, hence the need for preventive environmental protection mechanisms rather than subsequent 

remediation.439 The importance of the principle in sustainable development cannot be overemphasized 

in that, the carrying capacity of the global environment and the regional ecosystems may not be 

adequately known or predicted. Most earth’s resources are simply finite, hence adequate measures 

need to be put in place to ensure their judicious exploitation and guarding against over-exploitation. In 

the words of Nnimmo Bassey, Executive Director, Environmental Rights Action/Friends of the Earth, 

Nigeria,440 “[I]t is clear to us that the biggest threat to human survival in today’s world is not the threat 

of nuclear holocaust, nor the threat of so-called terrorism, but the threat of a completely devastated 

environment. It is most likely that if this situation continues unabated, then we may soon find 

ourselves at a threshold where the carrying capacity and life sustaining potential of the environment 

would be breached, and then the flood gates of disasters will be fully opened, and life, or at very least, 

human life may become imperiled.”      

 

 The principle is premised on a number of factors among which are: that, it is required to avert 

foreseen or unforeseen harm from occurring; it is necessary where scientifically, there exists 

uncertainties as to casualty and other such consequences in an action; it is to attend to mitigating 

avoidable and untenable dangers or hazards; also where some form of scientific uncertainties exist; 

where basic form of scientific analysis is mandatory; and, where interventions should be proportional 

to the chosen level of protection and the magnitude of possible harm.441 It has been described as an 

explicit embodiment of “aversion to uncertainty,” otherwise called “aversion to ambiguity.”442 The 

principle underpins a social responsibility to protect the public from exposure to harm when 

investigation has found a plausible risk, supposing that where an action has a suspected risk of causing 

harm to the public or to the environment, in the absence of scientific consensus that the action or 

policy is harmful, the burden of proof that it is not harmful falls on those taking the action. It is also of 

the essence where serious or irreversible impacts could be occasioned, such as reductions in 

environmental management capacity not repairable in the short term, and such the likes.443 In 1998, a 

gathering of health experts agreed on four key issues as concerning the principle viz: action to prevent 

harm despite uncertainty; shifting the burden of proof to proponents of a potentially harmful activity; 

examination of a full range of alternatives to potentially harmful activities, including no action; and, 
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democratic decision making to ensure inclusion of those affected.444  That is, increasing public 

participation in decision making.445       

 

The principle shares a lot of things in common with sustainable development, beginning from the 

definition, to judicial support, and application. To start with, it has a conceptual problem owing to its 

complexity, which could be summed up in its three core elements viz: awareness, in the form of 

knowledge between two variables; reasonable grounds of conviction of the harmful effects of the 

process or activity, and reasonable grounds on which to claim that preventing the activity will be less 

costly to human well-being than the alternative. Meaning the principle applies where there is limited 

awareness, high stakes and an effective solution to some social problem.446 For the purpose of this 

research, it could be seen as human activities which may lead to morally unacceptable harm that is 

scientifically plausible but uncertain, to which actions shall be taken to avoid or diminish that harm.447 

It suffers limited judicial support in international law,448 even though it has attained the status of a 

principle of customary international law. In the Gabčikovo-Nagymaros Project,449 Hungary argued that 

in international law, States were required to take precautionary measures to anticipate, prevent, or 

minimize damage to their transboundary resources and mitigate adverse effects;450 which the Court 

accepted in general, but yet failed to adequately articulate the status of the principle. It has also, 

lacked any consistent application in international conventions, just as it is incapable of being 

prescribed as anything other than a general guide to action, because its formulation, implementation, 

impact and implications still raise some difficult issues.451  The status as a rule of customary 

international law has remained in doubt,452 which has impinged its effectiveness, as it was not 

generally agreed its status on whether it is customary law, or an approach. It must be pointed out that 

environmental sustainability can only be enhanced by effective legal regimes and an effective 

implementation with accessible legal procedures.453 This would warrant that nations should review and 
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shore-up their legislations in line with current realities, while no efforts may be spared to ensure easy 

access to justice.  

 

Notwithstanding the above, the principle enjoys wide acceptance, featuring prominently in many 

conventions454 and regional declarations and agreements,455 as well as decisions.456 Not less than 

sixteen global and regional environmental treaties and protocols covering a wide range of topics and 

geographic regions contain reference to the precautionary principle, precautionary approaches, 

precautionary measures, or precaution, as it were.457 It was first recognised in international law in the 

World Charter for Nature, adopted by the UN General Assembly in 1982,458 and has since been 

adopted in over fifty multilateral instruments.459 The London Declaration issued by the North Sea 

States at the end of the second International North Sea Conference in November 1987 explicitly 

states460 that:  

                         … in order to protect the North Sea from possibly damaging effects of the 

                         most dangerous substances, a precautionary approach is necessary which 

                         requires action to control inputs of such substances even before a causal 

                         link has been established by absolutely clear scientific evidence. 

 The 1992 Rio Declaration gave the principle an unparalleled elaboration stating that: “In order to 

protect the environment, the precautionary approach should be widely applied by States according to 

their capabilities. Where there are threats of serious or irreversible damage, lack of full scientific 

certainty shall not be used as a reason for postponing cost-effective measures to prevent 

environmental degradation.”461 The IPCC presumes that precautionary principle is an action giving rise 

to possible, but quantifiably unknown and potentially very large risks which ought to be avoided or 

corrected.462 Also, the UNFCCC gives credence to the principle by acknowledging that:  
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                          The Parties should take precautionary  measures to anticipate,  

                          prevent or minimize the causes of climate change and mitigate its adverse effects. 

                         Where there are threats of serious or irreversible damage, lack of full scientific  

                         certainty should not be used as a reason for postponing such measures….463  

 The Bergen Ministerial Declaration prescribes that policies must be based on the precautionary 

principle in order to achieve sustainable development, while in the Rio Declaration on Environment 

and Development, a precaution principle was established:  

                            In order to protect the environment, the precautionary approach  

                            shall be widely applied by States according to their capabilities. 

                            Where there  are threats of serious irreversible damage, lack of 

                             full scientific certainty shall not be used as a reason for postponing 

                             cost-effective measures to prevent environmental degradation.  

In similar vein, the EU accords recognition to the principle in its Rules, stating: 

                              Community policy on the environment shall aim at a high level 

                              of protection taking into account the diversity of situations in 

                               the various regions of the Community. It shall be based on  

                              the precautionary principle  and on the principles that preve- 

                              ntive action shall be taken, that environmental damage  sho- 

                              uld as a priority be rectified….464   

The EU attaches much premium to this principle stating that: “The precautionary principle applies 

where scientific evidence is insufficient, inconclusive, or uncertain and preliminary scientific evaluation 

indicates that there are reasonable grounds for concern that the potentially dangerous effects on the 

environment, human, animal, or plant health may be inconsistent with the high level of protection 

chosen by the EU.”465 It is a regional legal provision applicable in the EU,466recognised by the TEU as a 

formal principle, which the European Commission has set up guidelines for the application, to guide 

against its abuse as a disguised protectionist trade measure, compatible with the EU’s international 
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obligations such as those under the WTO and the UN European Commission 2000.467 The EU had early 

asked Member States to make individuals participate in environmental decisions which concerned 

them, and citizens’ rights in this regards were progressively extended.468 The fact remains that it has 

dictated the tone of the level of care in most of these and indeed many other declarations, which goes 

to underscore the premium of importance attached to the principle. It can therefore, not be simply 

overlooked by whatever circumstance or subjugated under any argument. It is a guiding principle that 

can rightly be described as watchdog of sustainable development, in all its ramifications.    

 

The concept of pollution today as it stands, transcends real materialized or harm, to imagined risks for 

such, hence the whole essence of precaution in environmental law.469 Considering the unambiguity of 

the Principle 15 of the Rio Declaration among others, these should form the basis of the modus 

operandi of the oil TNCs in the Niger Delta of Nigeria, but they have rather chosen to ignore same, and 

embarked on wanton pollution of the environment, contributing large-scale to global warming in such 

a scale as they dared not do in their countries of origin, and other developed nations where they 

operate. States are required to put their environment to harmless use, and not to constitute a threat, 

nuisance or harm to other States- “sic utere tuo ut alienum non laedas.” This is a principle of 

international law, a negation of which constitutes an infringement on the rights of other states.  

 

 Humbly, Nigeria’s handling of its gas flaring and incidences of oil spillage by the TNCs within its 

territory is a flagrant negation of this basic legal norm of a responsibility. Further, the  1992 UNCED, 

requires States to enact effective environmental legislation, and put in place such environmental 

standards, management objectives and priorities as to reflect the environmental and developmental 

context to which they apply.470 In international environmental law, protection of the citizenry against 

harm caused known and recognizable hazards which threaten life and property remains a basic and 

fundamental obligation of the government.471 No government under any guise may abrogate this 

inalienable duty, the result of which might give rise to a state of lawlessness and anarchy and collapse 

of order as witnessed in the Niger Delta most recently, and in the extreme case, warrant litigation 

beyond the nation’s shores, as in the Trail Smelter’s case between the US and Canada. If for nothing at 

all, it becomes pertinent to state an imperative formulation of precautionary principle as in the 1998 
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Wingspread Statement that: “when an activity raises threats of harm to human health, precautionary 

measures should be taken even if some cause-and-effects relationships are not fully established 

scientifically.” The principle is an ethic of life which seeks how much could be avoided of an unknown 

damage.472    

 

In summary, the precautionary principle can be wrapped up in the aphorism: “An ounce of prevention 

worth a pound of cure”; and an expression of a philosophy of anticipated action.473 

 

 

3.2.2 Principle of participation  

Environmental issues are such as concerning the public generally, or in some cases, a certain section of 

the community. This brings about the essence of public participation in environmental matters. Many 

individuals may have their own experiences with environmental problems, 474  which makes it 

imperative for such to have contributions to such environmental issues. In the words of Antonio 

Herman Benjamin, “…environmental challenges also transcend historical legal approaches and require 

judges to incorporate not just the views of different parties, but also the interests of the collective and 

of future generations.”475 It is that it is advisable to attempt to better align policy arguments to those 

of the stakeholders and not solely on scientific knowledge or the expert-based knowledge.476 It makes 

for effective integration of interests- government efficiency and social fairness, as people try their best 

to make public interests demands in development process, which is most necessary to achieve the 

benign interaction between the state and the society.477 It is the promotion of more open decision-

making structures.478 The origins of public participation are based on currents of ideas that capture the 

public imagination such as, in Germany in the late 1960s, public interest was aroused by fish poisonings 
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in the Rhine River resulting from industrial discharges of toxic wastes and other scandals involving 

private waste removal firms.479  

Participation may take different forms, most common of which is the public enquiry, called local public 

inquiry in the United Kingdom (UK), enquête publique in France, and Erörterung in Germany.480 In the 

US, public participation is statutorily encouraged, and the public is also encouraged to comment on 

certain environmental issues such as clean-up decisions or such similar matters before final decisions 

are made. Similarly, in the EU the principle has become a general principle of EU legal provision, as the 

European Commission acknowledged in European Commission 2002a,481 and established by case 

law.482 Alternatively, groups can bring actions against the Environmental Protection Agency (EPA) for 

various obvious issues arising out its activities.483 It is often helpful to seek the public’s view regarding 

environmental problems, as interested citizens can be a valuable asset in the development of effective 

environmental management programmes.484 In doing this, it is pertinent to establish the issue of 

legitimacy of interest, which must be established as the basis for participation. That is, such should be 

in the public interest rather than in the participant’s interest. What is important is that participation 

should underscore public interest, especially in matters concerning nature conservation.485 

Public participation is a process through which stakeholders influence and share control over 

development initiatives, and the decisions and resources which affect them.486 It is a planned effort to 

involve citizens in the decision-making process and to prevent or resolve citizen conflict through 

mutual two-way communication- the feed-forward and the feed-back process. By feed-forward is 

meant the information communicated from public officials to citizens concerning public policy, while 

feed-back is the communication of information from citizens to public officials concerning public 

policy.487 Participation might be manipulative, passive, consultative or incentive-driven.488 The Aarhus 
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Convention requires that, “the public concerned should be informed early in the decision making 

procedure about the proposed activity and the nature of the decision that may be taken.”489 To the 

UN, it is designed “to address the existence of scientific uncertainty in areas where our failure to 

anticipate future harm may lead to disaster.”490 It requires that the public must be given the 

information in a timely and effective manner as well as reasonable time for participation. The UNCED 

specifies that environmental issues are best handled with the participation of all concerned citizens.491 

The Declaration enunciates the public’s rights to environmental information and participation, as a 

counterpart of the citizen’s general duty to protect the environment for present and future 

generations.492 Public participation is a concept of open government, as against the tradition of secrecy 

and aversion to public involvement.493 It becomes imperative then, to treat the investment of time and 

effort of the participating actors as scarce resources that need to be handled with care and respect.494 

It can be instrumental in whipping-up the people’s interest in programmes that will lead to accelerated 

development of the environment and its preservation. Public participation is a key component of 

decision-making in precautionary principle. It is simply to galvanize the public contribution in issues of 

public interest. Government ought to make conscious efforts to improve public participation 

capabilities by promoting rational participation through individual involvement in social organisations 

actively.495 

 It is allowing the people to influence the outcome of plans and working processes.496 It is the need to 

prevent and arrest a breakdown of public confidence in actors traditionally involved in decision-making 

process and the introduction of new technologies such as scientists, politicians, industry necessitates 
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the principle of participation to achieve a more transparent and inclusionary decision-making 

process.497The complexity of environmental challenges require law to go beyond environmental issues, 

which makes the involvement of as many vested interests as possible inevitable. Indeed, most 

environmental organizations would strongly favour public participation in decision-making at all 

possible levels.498 This therefore, warrants the inescapable objectives of public participation thus: it is 

directed toward identification of problem-solving approaches (alternatives) that may not have been 

considered in normal planning processes;499 active participation by affected persons is not only 

desirable, but necessary if international sustainable development objectives are to be met.500 Active 

participation is thus pivotal to the attainment of the objectives of international sustainable 

development. Other core issues include education of the citizenry on Environmental Impact Statement 

(EIS), and their purpose, and dissemination of information on the study progress and findings. Likewise, 

resolving conflicts that exist over the proposed action, and then, identification of problems, needs and 

important values relating to the determination of the environmental resources important to various 

segments of the public in an area.501 

Involving individuals in negotiations in turn creates massive organizational challenges in ensuring that 

everyone is in the right place at the right time, working for the same agreed agenda in a common 

language with the necessary documentation and with the opportunity to express a view and be heard. 

This in theory, could generate greater potential for achieving an acceptable outcome with joint gains 

for all.502 By the means of participation, it becomes easier to achieve objectives in both international 

treaties and in soft law.503 The participation process needs only be designed in such a way that the 

various actors are encouraged to contribute to the process on all issues within their competence, in 

                                                           
497

 PIERI Elisa, The GM Nation Debate: Participatory Decision Making? in PHILLIPS Catherine (Ed), Environmental Justice and 
Global Citizenship, Oxford, Inter-Disciplinary Press, 2004, p.71.  
498

 VERWEIJ Marco, Transboundary Environmental Problems and Cultural Theory: The protection of the Rhine and the Great 
Lakes, Hampshire, Palgrave Publishers, 2000, p.178. 
499

 CANTER Larry, ibid., p.595. 
500

 Ensuring environmental sustainability is one of the eight-point Millennium Development Goals (Goal 7) targeted to be 
met by 2015. This requires that all efforts must be explored to ensure target is met, hence no prospective opinion or 
contribution towards goal achievement could be left out. Already, one of the prime goals under this has been missed- 
which has potential grave consequences, that is, the 2010 target for biodiversity conservation which could not be met. See 
also, SEGGER Marie-Claire Cordonier et al, Prospects for Principles of International Sustainable Development Law After the 
WSSD: Common but Differentiated Responsibilities, Precaution and Participation, RECIEL 12 (1), Oxford, Blackwell 
Publishing, 2003, p.64.  
501

 CANTER Larry W., Environmental Impact Assessment (2
nd

 Ed), New York, McGraw Hill, 1996, pp.593, 595. 
502

 DEPLEDGE Joanna, The Organization of Global Negotiations: Constructing the Climate Change Regime, London, 
Earthscan, 2005, pp.8-9. 
503

 SEGGER Marie-Claire Cordonier et al, Prospects for Principles of International Sustainable Development Law After the 
WSSD: Common but Differentiated Responsibilities, Precaution and Participation, RECIEL 12 (1), Oxford, Blackwell 
Publishing, 2003, p.64.  



  84   
 

which they can offer something to improve the quality of the final result.504 Public participation aims at 

expanding the involvement of non-state actors in decision-making procedures, since government has 

since ceased to exclusively speak and act on behalf of public interests. This has affected decision-

making especially concerning environmental matters both in international  and national contexts. Over 

the years,505 non-governmental organizations have been actively and increasingly involved in the 

evolving international environmental matters. It is emphasised that a stronger and more 

institutionalized involvement of civil society in intergovernmental decision-making could provide 

broader support for norms on sustainable development and environmental protection, and better 

protect the interests of marginalized groups and future generations.506 Public participation is made 

effective in sustainable development when the actual benefits obtained by the people are visible 

through the participation process which is manifested in the government’s response to public opinions 

and also the degree of the public satisfaction to government behaviours. It is imperative that 

government thus fully respect and focus on the participatory right of the public, while the public 

respects the authority of the government acting under the legal framework.507      

Emphasising the participation of all concerned citizens at the relevant levels, Principle 10 of the Rio 

Declaration seeks to promote access to information, public participation and access to justice in 

environmental matters.508 The WCED 1987 requires for sustainable development, a political system 

that secures effective citizen participation, which cannot be said to be in the Nigerian situation. Rio+20 

Summit Report in Chapter II, Par. 43 specifically reaffirms the Principle 10 rights of access to 

information, public participation and access to justice,509 nations  agreement to better involvement of 

civil society. By these, the need to extend this principle to all sectors of society cannot be 

overemphasized. Agenda 21 emphasized the desirability of direct participation in governance by 

identifying important roles for women, youths, indigenous peoples and their communities, non-

government organizations, local authorities,510 workers and their trade unions, business and industry, 

                                                           
504

 STIRLING Andy et al., A Framework for the Precautionary Governance of Food Safety: Integrating Science and 
Participation in the Social Appraisal of Risk, in FISHER Elizabeth et al., (Eds.), Implementing the Precautionary Principle: 
Perspectives and Prospects, Cheltenham, Edward Elgar Publishing, 2006, p. 307. 
505

 In the second half of the 19
th

 century, NGOs were instrumental to the Convention on bird protection; in the 20
th

 century, 
they have been instrumental to the regulation of fishing activities and preservation of a variety of marine mammals; and 
since the Stockholm Conference, have been well represented in every other conference on environmental issues. About 
400 NGOs attended the 1972 Stockholm Conference, an estimated 2,400 of them attended the 1992 Rio Conference. See 
also, EBBESSON Jonas, Public Participation, in  BODANSKY Daniel et al (Eds.), The Oxford Handbook of International Law, 
Oxford, Oxford University Press, 2010, p.683. Also, YAMIN Farhana, NGOs and International Environmental Law: A Critical 
Evaluation of their Roles and Responsibilities, RECIEL 10 (2), 2001, Oxford, Blackwell Publishers.  
506

 UNEP, 21 Issues for the 21
st

 Century: Result of the UNEP Foresight on Emerging Environmental Issues. United Nations 
Environment Programme (UNEP), Nairobi, 2012, p.17. 
507

 HU, Hai, Research on Public Participation in Sustainable Urbanisation Process, Journal of Politics and Law, Vol.5, No. 2, 
June 2012. Available at http://dx.doi.org/10.5539/jpl.v5n2p162 . Also at http://www.ccsenet.org/jpl .  
508

 WOLF Susan and STANLEY Neil, Wolf and Stanley on Environmental Law, (5
th

 Ed.), Oxon, Routledge, 2011, p.564. 
509

 See Art.3, The Aarhus Convention. 25 June, 1998. Available at http://ec.europa.eu/environment/Aarhus.  
510

 HENS Luc, The Rio Conference and Thereafter. In NATH Bhaksar et al. (Eds.), Textbook on Sustainable Development, 
Brussels, VUBPress, 1996, p.293. 

http://dx.doi.org/10.5539/jpl.v5n2p162
http://www.ccsenet.org/jpl
http://ec.europa.eu/environment/Aarhus


  85   
 

the scientific and technological community and farmers.511 Furthermore, Agenda 21 set the framework 

for national sustainable development strategies widening environmental policies and adding principles 

such as equity, poverty reduction, as well as framing the economy-ecology conflict.512 This was 

evidently manifested in the 2002 World Summit on Sustainable Development (WSSD), in which the role 

of civil society both in the preparation towards and in actual participation was significant, their 

lobbying for strong formulation of environmental rights gave a clearer focus to the report.513   

 This will give the people a sense of belonging and relevance, instead of alienation, which at its peak, 

could engender strife, threat to peace, and actual disturbance of the peace;  accounts for revolt at the 

slightest provocation of the locals, whereas public participation enhances the acceptance of decisions 

and trust in public authorities. 514 It has a further advantage of flow of information exchange 

mechanism, serves as source of information on some intrinsic local values, aids in establishing the 

credibility of the planning and assessment process. Further, it provides for both judicial and public 

examination of the factors and considerations in the decision making process, also brings the 

government to be responsive to issues beyond those immediately related to the project,515 among 

others.  

Environmental protection needs to take account of all aspects in order to be successful and to ensure 

sustainable development,516 which accounts for why public participation is especially important in 

environmental decision-making. This gives the public the possibility to express its concerns and enables 

public authorities to take due account of them.517 Modern democracy requires that citizens have 

extensive rights in participating in state and social affairs,518 which are fundamental and cannot be 
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whimsically denied or abrogated by the government. In Nigeria, the reverse is the case, where the 

government through a system of legislation alienates the people, rather than make for their 

participation in matters concerning the people’s environment. The combined effects of various 

sections of the Land Use Act, 1978,519 the Minerals and Mining Act, 1999520 and of course the very 

grund norm, the Constitution of the Federal Republic of Nigeria CFRN, 1999,521 among many other such 

legislation, seek to oust the people the participatory right hitherto enjoyed on the land. Corresponding 

to this is the denial of access to justice by the Nigerian state, which is nothing but a negation of an 

important principle of sustainable development. This has led to more litigations opening up in foreign 

jurisdictions, notably the US, the UK and most recently, the Netherlands, as the local inhabitants find 

solace in airing their grievances therein in preference to indigenous courts, where decisions are known 

to always favour the TNCs no matter the genuineness of their cause. Suffices to say that on matters in 

which the indigenous courts have denied justice to the litigants, these foreign courts have granted 

justice,522 as is it said that justice should not only be done, but must be manifestly seen to have been 

done. As successive administrations in the country has systematically stymied the people directly and 

indirectly, it has degenerated to a situation where the people of the areas resorted to “self-help” by 

kidnapping and abductions to drive home their point. Environmental issues are more often 

consequential and how to respond to them is the job of the network of realism: legitimate dangers 

which require a dynamic public participation.523 An ideal public participation would provide the basis 

for attention toward impact-mitigation measures. 

By the Aarhus Convention, it constitutes the minimum rights concerning specific activities and 

installations, plans, programmes, policies, executive regulations, among other generally applicable 

rules.524 The people in an area or community bear more the brunt in the event of an environmental 

disorder in their community, than the government agency or authority which may be far alienated 

from the venue of the occurrence. Environmental issues are best handled with the participation of all 
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concerned citizens, at the relevant level.525 The Land Use Act and related statutes in the Nigerian law, 

which clearly ostracize and alienate the people in environmental issues concerning them should at 

least be reviewed or repealed altogether, to make for true participation of the Niger Delta people in 

their own affairs. Then and only then can there be true peace in the region and a proper solution found 

for the incessant cases of pollution plaguing the entire area. Public participation should therefore be 

encouraged because it helps not only to focus on the topics of greatest concern, but may also identify 

sources of information and local environmental expertise.526   

Besides, the participation of major groups may be viewed as a recognition of their human right of 

expression. 527 Even more, giving non-state actors a more influential role in law-making and the 

implementation of existing laws challenges the state-centered nature of international law; while 

allowing public involvement serves to legitimize environmental decisions.528 It was emphasised the 

necessity of employing the Aarhus Convention as a model to advance the implementation of the Rio 

Principle 10 at the global level, with the motive to bringing law to remote communities, removing 

procedural impediments for access to justice by vulnerable groups, while ensuring that environmental 

information, both from public and private entities, is placed in the public domain and disclosed without 

procedural restraints.529 Emphasised further the need for enhancing capacity building of judges in 

environmental law, the need for judges to have skills in crafting new and innovative concepts and 

procedures in the area of sustainable development, such as the public trust doctrine, and serves as a 

check on executive inaction and abuse of power in the environmental area. It also pointed out the 

need for international network for exchanging information on law cases and environmental justice 

information.530       

Not only in the US is it employed, but is gaining more popularity and acceptance generally, nationally, 

regionally and in international documents. In 1986, the United Nations General Assembly Declaration 

on the Right to Development conferred on the principle a centralized status, from which it has over 

time, become intimately linked with achieving objectives in both international treaties and soft law.531 

The EU in its Fifth Environmental Action Programme (1993-2000), likewise accorded important role to 
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citizens in ensuring the enforcement of environmental legislation.532 The Brundtland Report is also not 

left out in this vein, acknowledging public participation as a necessary means for achieving sustainable 

development.533 This has also impacted on corporate organizations attitude to the public, which now 

give room for better information flow to the public to allow for comments on industry. This means on 

the overall that it has enhanced environmental reporting, as in the EU, environmental groups 

participate more actively in two distinct ways: firstly, by participating in the formulation and 

development of environmental law and policy; and secondly, acting as watchdogs to monitor 

compliance with EU environmental law, and complaining to the European Commission with regard to 

cases where EU law has breached or inadequately enforced.534 

It was recommended by the Rio+20 Congress, that to facilitate public participation in environmental 

decision making, financial incentives and free access to information be provided, making technology 

available to communities, and making reports on the state of the environment available to the public 

to help in understanding gaps and actions on environmental sustainability.535 These will go a long way 

in motivating the level of participation of the members of the communities in contributing to efforts in 

sustaining the environment, as many who have ordinarily good idea and incentives might lack the 

wherewithal to put same forward to the appropriate agencies for necessary actions. On the whole, 

active participation is pivotal to the attainment of the objectives of international sustainable 

development. 

3.2.2    Principle of prevention 

Prevention is a fundamental principle of international law regarding the responsibility of a polluting 

state for transboundary pollution. 536  It is suggestive that the precautionary principle requires 

preventive action wherever there is a sufficiently substantial threat notwithstanding the existence or 

not of uncertainty. Prevention predates, and is distinct from precautionary in that to avert “certain” 

hazards is preventive and to avert “uncertain” hazards is precautionary. In reality, there exist blurred 

boundaries between a precautionary principle and the preventive principle,537 yet the distinction 

between them is relevant and apparent. That the precautionary principle teaches preventive action in 

the face of uncertainty does not sever it from the main, preventive trunk. It is rather to be considered 

as an enlargement or even the most developed form of the preventive principle. The preventive thus 

                                                           
532

 WOLF Susan and STANLEY Neil, Wolf and Stanley on Environmental Law, (5
th

 Ed.), Oxon, Routledge, 2011, p.565. 
533

 Brundtland Commission, Our Common Future, Oxford, Oxford University Press, 1987, p.65.  
534

 WOLF Susan and STANLEY Neil, Wolf and Stanley on Environmental Law, (5
th

 Ed.), Oxon, Routledge, 2011, p.565. 
535

  IISD Reporting Services, A Summary Report of the World Congress on Justice, Governance and Law for Environmental 
Sustainability, UNEP World Congress Bulletin, Vol. 203,No.1, Rio, June 22, 2012. Available at 
http://www.iisd.ca/uncsd/Rio20/unepwc .   Site visited 13-04-2013. 
536

 SOROOS Marvin S., Decision Making: Analytical Tools for Environmental Decision Making, in Mirovitskaya, NATLIA and 
ASCHER William (Eds.), Guide to Sustainable Development and Environmental Policy, Durham, Duke University Press, 2001, 
p.248. 
537

 TROUWBORST Arie, Precautionary Rights and Duties of States, Leiden, Martinus Nijhoff Publishers, 2006, p.94. 

http://www.iisd.ca/uncsd/Rio20/unepwc


  89   
 

constitutes a most fundamental principle of environmental protection.538 This is the presence or 

absence of scientifically established and well-understood causal relationships that defines the 

distinction with precautionary action.539 

 Principle 21 of the Stockholm Declaration requires states responsibility “to ensure that activities within 

their jurisdiction or control do not cause damage to the environment of other states or of areas 

beyond the limits of national jurisdiction.”540 Prevention envisages the elimination of the problem-

causing activity in a fashion that is as economically efficient and socially acceptable as possible.541 It is 

on this note that it becomes imperative that concrete strategies be put in place to get oil-producing 

states to reduce to absolute minimal limits their gas flaring, like in the case of Saudi Arabia, and as 

Russia seems to be doing with the array of efforts it is making to market its gas resources. If other oil-

producing nations, especially the poorer ones like the sub-Saharan African oil-producers, could put in 

such concerted and consistent efforts, gas flaring as a source of global warming might sooner than is 

expected become a thing of the past. After all, the chlorofluorocarbon (CFC) family was effectively 

prevented by the Montreal Protocol and subsequent amendments at London and Copenhagen, which 

were able to recommend and enforce a reduction to zero of CFC emissions in industrial countries.542 

Notwithstanding this, on the basis of current scientific understanding, it is impossible to prevent all risk 

of dangerous climate change.543   

 The principle found an early affirmation in the Trail Smelter Case.544 For the avoidance of many 

obvious uncertainties and difficulties in state responsibility, customary international law may not easily 

fulfill basic functions of deterrence, prevention and compensation, it then becomes inevitable that 

prevention becomes the Golden Rule for the environment, both for ecological and economic 
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reasons.545 Although much environmental legislation is drafted in response to catastrophes, preventing 

environmental harm is cheaper, easier, and less environmentally dangerous than reacting to 

environmental harm that already has taken place.546 What is of essence here is the elimination of 

threat-causing substance in a manner that is economically efficient and socially acceptable to the 

society.547 It denotes the prevention of risks of harm whose relative likelihood can be expressed, or in 

the least, in the probabilities.548 This principle can be said to underscore the majority of environmental 

decisions and agreements.549 The principle does not include a minimum of threshold of harm, because 

the obligation is one of conduct, not of result. It however requires parties to exercise due diligence, 

acting reasonably and in good faith to regulate public and private activities within its jurisdiction or 

control that are potentially harmful to any part of the environment.550In the context of the oil industry, 

effective prevention involves establishing an appropriate regulatory system based on international 

best practices and the effective enforcement of regulations. Nigeria’s balking has resulted in its trading 

the dignity of its people at the expense of government’s interests and its corporate partners- the 

TNCs.551 

3.3 Sustainable Development in Nigeria 

Sustainable development was envisaged in Nigeria’s national environmental policy, which requires 

positive and realistic planning in reconciling human needs with the carrying capacity of the 

environment. This implies therefore, that the policy is built on the sustainable development principles 

of precaution, which requires that lack of full scientific knowledge shall not be a reason for postponing 

cost-effective means to prevent environmental degradation in the event of serious threats of 

irreversible damage to the environment. It also requires the pollution prevention pays principle (3p+), 

the polluter pays principle (PPP), the user pays principle (UPP), the principle of intergenerational equity 

which essentially presumes that the different groups of people in the country in the present generation 

have equal right to benefit equally from the exploitation of resources and equal right to a clean and 
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healthy environment; and the subsidiary principle, which allows affected communities to make 

decisions through the authorities closest to them.552      

The country is only at a transition stage to sustainable development as envisaged in the National Policy 

on the Environment of 1989,553 expected to be a launch pad for social justice, self-reliance and 

sustainable development in this current millennium. To the extent that no substantive sustainable 

development programme is in place as far as the energy industry is concerned in the country, the 

sector which could have been a benefit to the country has been its nemesis. The resources are seen as 

curse, meant only to enrich the governing and business elites, while host communities and national 

economies have seen few if any benefits.554 The oil states are successful because they are cash-rich, 

preserved from actual demise and aloof from domestic and external pressures, but have failed because 

they share the worst elements of the petro-state and the African postcolonial state.555      

The environmental impact of oil production unmitigated by effective state regulation has everywhere 

been harmful, and in seasoned oil provinces such as the Niger Delta, it amounts to grave damage for 

the ecosystem and local health and livelihood.556 Considering that environment is very important, upon 

which virtually all things rest, consisting of natural resources both abiotic and biotic, such as water, air, 

soil, fauna and flora, and the interaction between the same factors as well as the characteristic aspects 

of the landscape.557 Environmental economists describe the natural environment as source, sink and 

service provider in that, on the one hand, the environment is a source of energy and materials, which 

are transformed  into goods and services to meet human needs. It is on the other hand, a sink for 

wastes and emissions generated by producers and consumers; while in yet another perspective, it 

provides a number of basic conditions for human life  and the economy as in the form of a stable 

climate.558 In Nigeria, there is an apparent lack of proper management of petroleum resources by the 

manifest laxity in implementation and enforcement of regulatory control, and general lack of policies 

to govern the administration of same, which has resulted in non-availability of reliable figures and data 

of goings-on in the industry, as important as the sector is to the nation’s economy. This has made 

control of the oil TNCs rather an uphill task, where and when the government at all felt the need to do 

so. In a sector so strategic to the revenue and otherwise aspects of life of a country like Nigeria, there 
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should be a proper and effective corporate governance framework for operators by which their daily 

activities are effectively monitored. This will serve to reduce the astronomically high level of fraud and 

theft, while ensuring better revenue income for the government for all-round development in every 

sphere of the country’s life. This could include legislation and soft law as well as recommendations, and 

corporate governance codes.                              

 

It is difficult for the TNCs and other actors in the Nigerian oil sector to take the legal regime guiding the 

sector seriously when the Nigerian government itself clearly does not. Although, Nigeria relies most 

heavily on the oil sector for the larger percentage of its income- about ninety-five per cent net income, 

the paltry laws guiding the activities in the industry renders much of the specific strengths and 

weaknesses of the laws moot. This casts a very high doubt on the seriousness of the nation on the 

sustainable development of this crucial sector which has remained the sole sustenance of its economy 

for decades running. As much as between 150,000 and 180,000 barrels of crude oil are stolen daily 

from a production of about 2.5 mbp/d, the greater percentage- almost 90%, of which is ferried abroad 

to mainly the Balkan region and refineries in Singapore by a well-orchestrated syndicate involving 

locals and foreign nationals; while the remainder is refined locally in the jungles by the locals involved, 

for sale on road sides within the country. The locals hack into the pipelines to steal in an industrial-

scale, in a much sophisticated manner,559hijack oil vessels on Nigeria’s internal waters. The activities of 

these syndicates have been very critical that the Nigerian Minister of Finance, Ngozi Okonjo-Iweala 

complained in May 2012 that the government lost a fifth of its oil revenues to theft in April.560 These 

cartels have been able to sustain for so long till now, because neither the state oil firm- the NNPC, nor 

the government nor the oil TNCs were publishing transparent figures about how much oil they 

produced, making it much harder to detect missing cargoes. Official figures put the estimate of the oil 

theft by the international syndicate at about 20 per cent of its total oil.561 What more, in Nigeria 

politicians, military officers, militants, oil industry personnel, oil traders and communities profit from 

oil theft, making cracking down very difficult as it could inflame tensions among powerful figures, 

particularly in the southern oil-producing Niger Delta region. The cost of this is quite staggering, costing 

roughly US$6 billion a year in lost revenue.562 This is by no means a huge loss to an impoverished, 

corrupt nation crying for development with every resource at its disposal. There is then every 

probability that Nigeria produces more than what it has declared, but the difference unaccounted for. 

The Niger Delta provides a stark case study of the lack of accountability of a government and its 
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people, and of multinational companies’ almost total lack of accountability when it comes to impact of 

their operations relative to human rights,563 and sustainable development. 

 

The activities of the syndicate, in other words bunkering, has been made much easier because of the 

state of the pipelines in the oil producing areas. These are mostly laid bare, and even when buried are 

so shallow. They are not properly policed, monitored or maintained, hence giving room for men of the 

underworld to have a field day helping themselves to the pipelines. The consequences of these are the 

indiscriminate incidences of oil spillage and explosions in different parts of the Niger Delta. However, 

not all the cases of the oil spillages result from the activities of these bunkerers, a very high percentage 

are the result of the TNCs failure to maintain, upgrade or assess the state of their facilities before they 

give way due to old age or worn-out and dilapidated condition. Oil pipelines are known to be routinely 

left to rust and rupture and in some cases cause oil leakage whose seepage may continue for several 

days, often times weeks before they are replaced.564                               

 

Aside from these, the government has not even been able to monitor its finances well. It is an array of 

indebtedness by the rich oil TNCs, some of which are richer than the country itself. For instance it was 

reported that Addax, now a unit of China’s state-owned Sinopec, is owing Nigeria US$ 1.5 billion in 

unpaid royalties, part of a $3billion black hole of unpaid bonuses and royalties owed by oil firms. Shell 

is owing the Federal Government 137.57 billion Naira for gas sold from its Bonga Deep Offshore Field, 

while other oil majors TNCs owed [b]etween $58million for gas flaring. They are also not adhering to 

newer higher fines.565 The flagrant and deliberate act of gas flaring, and sheer reluctance to channel 

gas resources to good use, as well as the excessive wastage of crude oil by the oil TNCs with the strong 

connivance of, the aiding and abetting of same by the government, are acts punishable under the law. 

These constitute crime not only against the present generation of people living in the Niger Delta 

areas, who have been agitating against these act but have been consistently silenced by the use of 

state force apparati and coercion. It is even more an illegality against future generations, not only of 

the Niger Delta areas, but of Nigerians generally, considering a native American proverb that we do not 

inherit the environment from our fathers, but rather, we borrow it from generations after us.566 These 

non-chalant acts are manifest abuse against sustainable development and a deliberate negation of 

same. One wonders if any of these oil TNCs could ever embark on such a callous and nefarious 
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campaign of wastage, destruction and degradation in any part of Europe or America where they have 

their origins without courting dire consequences for it.  

 

The government has consistently failed to seriously implement environmental protection into its 

development strategy. Whatever attempts it has made have been frustrated by its poor regulatory 

effectiveness. The pathetic situation of the nation is thus that of one enduring the environmental costs 

of the developed world’s current extraordinary energy consumption levels, considering that the 

greater percentage of the oil produced go to the US, China and Europe, the first two which constitute 

the world’s largest economies. The question then is, how long is this attitude of to sustainable 

development in every sphere of human endeavours? More than five decades after oil exploration 

activities commenced in the country, the currently level of gas flaring in the country is not expected, 

not for any reason at all. A National Gas Policy was put in place in 1995 with the aim of augmenting the 

taxes levied on the associated gas being flared, and to incorporate clauses which require the 

exploitation of gas into all new license block concessions being issued.567 government-guided wastage 

of the natural resources going to continue, despite the awakening of the world. 

 

The whole gamut of the almost non-existence of any meaningful sustainable development programme 

in Nigeria stems from the inadequacy of both the policy and legal instruments, while the enforcement 

of the existing environmental rules and regulations has been problematic, especially as there are no 

clear demarcation of responsibilities between the Agency, Federal and State Ministries, the inadequacy 

of the monitoring and enforcement mechanisms. 568  Nigeria fails to realise that unsustainable 

development is the underlying cause of climate change, and development pathways will determine the 

degree to which social systems are vulnerable to climate change. Climate change will have a direct 

impact on the development in relation to climate sensitive activities such as agriculture, and 

consequences on social issues such as poverty and education.569According to the Africa Learning 

Barometer of the Centre for Universal Education at Brookings, of the continent’s 128 million school-

aged children, about 37 million will learn so little while in school as to make little or no appreciable 

difference between them and those who never attended school at all, while 17 million will never 

attend school.570 Nigeria has the highest number of children in the world, according to the United 
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Nations Education, Scientific and Cultural Organization (UNESCO), 571  which put the figure at 

approximately 10.5 million children out of school, while globally, sub-Saharan Africa accounts for more 

than half of the out-of-school children.572 Agriculture has been and remains a most important vocation 

in the continent, employing 65 per cent of the labour force, while accounting for 32 per cent of gross 

domestic product (GDP);573 yet inspite of these, agricultural production in the continent is quite low 

compared to the rest of the world, the result of which are food shortage, malnutrition, hunger and 

starvation, and many people living below poverty line, among others.  

 

The need to review, amend and harmonise the various laws and regulations governing the industry 

with a view to giving the force of law to these cannot be overemphsised, if there should be a turn 

around for meaningful development in the industry. Despite the strong drive to maximise domestic gas 

use, Nigeria’s gas production will remain far in excess of its demand. Nigeria’s difficulties in finding 

export markets lie in the huge costs of transporting gas, not just the building of infrastructure, but the 

running and maintenance of it.574 Marketing Nigeria’s gas is supposed to be a project of long-term 

nature and so this excuse cannot be reasonable enough, that is, that the running and maintenance 

involves huge costs and therefore, the country could not source market for it. Definitely flaring the 

resource through all these decades is neither the alternative nor the solution to it. This tells much of 

the perception of the decision makers in the nation who chose to waste a resource of high-yielding 

revenue,575 rather than channel it resourceful economic venture as is done in many other developed 

and developing nations. This further goes to confirm that sustainability is definitely not in the purview 

of those in the helm of affairs over the years despite the nation’s active participation in international 

community’s efforts at stemming global warming. Considering the fact that crude oil and gas constitute 

the livewire of Nigeria’s revenue and economy, there should be no amount or resources too much 

expensive to commit to developing the sector, as this will eventually yield dividends in the long run. If 
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market could not be found for this vital resource, such alternative venture as reinjection back into the 

oil fields could have been adopted, which has often been used to prolong the life of the oil field and 

maximise its output. This also constitute a useful way of harnessing vast volumes of gas. Reinjection 

has been taking place in the country since 1978 when 1.1million cu m (40 million cf) per day was 

reinjected back into the Oguta field alone. This might have been stopped or discouraged now by the oil 

TNCs because it is easier to flare,576 and since no proper regulatory monitoring and administration, 

these oil TNCs do what they felt is easier for them, with the government looking the other way.         

 

For instance, Saudi Arabia has been able to reduce wastages in the oil and gas industry, by channeling 

the resources to use in feedstock and power for industry (for example, petrochemicals, plastics and 

fertilizer). These capitalize on Saudi Arabia’s “competitive advantage” as a producer of low-cost energy 

to generate national value through jobs, exports and economic diversification. Nigeria still imports the 

fertilizer it uses in agriculture, notwithstanding that it is a net importer of food. Before the discovery of 

oil, Nigeria was self-sufficient in food production, and the world’s highest exporter of oil-palm produce. 

But all that has become a thing of the past now, while the oil industry for which the agriculture was 

abandoned is likewise not developed. Most of the gas produced has been associated- initially 

considered a nuisance, as in Nigeria, but now forms a vital pillar of the country. All natural gas 

produced in the country is consumed domestically. Gas currently fuels around 35 per cent of power 

generation, with the remainder coming from a mix of diesel, heavy fuel oil and crude oil.577 For every 

barrel of oil produced in Nigeria, roughly 30 cu m (1000 cf) of associated gas is produced. About 70 

million cu m (2.5 bcf) of this gas (70%) is flared every day. This equates to about 450,000 barrels of 

crude oil equivalent per day, or a quarter of the gas flared throughout the world.578  

 

The impact of extensive pollution and damage to the environment evinces corporate failure and bad 

practice by the oil TNCs, and serious government neglect. In the Niger Delta, the TNCs have been failing 

to adopt sufficient measures to prevent environmental damage and to address the negative impact 

they have caused.579 For whatever reasons the oil TNCs continue to pose antagonism to every attempt 

at cessation of flaring, then it is high time the government put in place an environmental enterprise 
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liability regime like in China,580 to effectively curb the non-challant attitude of the TNCs to flaring. 

However, an effective EELR would require the support of the society, which is readily available in the 

Niger Delta, and political institutions that respect the rule of law, which is almost absolutely lacking in 

Nigeria. In Saudi Arabia, even though there is no overarching energy policy, but is still significantly 

different from many nations where a coordinated and coherent energy policy is entirely lacking. The 

nation launched the National Energy Efficiency Programme (NEEP), in 2002 to devise and run 

programmes aimed at inducing lasting structural and behavioural changes in the energy industry and 

increased adoption of energy-efficient technologies.581 This by all standards is a giant stride towards 

sustainability in the energy sector. The nation has been able to effect the involvement and 

coordination of a range of existing agencies – ministries, legislatures, regulators, private and public 

companies, and municipal authorities582 in enhancing its energy sector and ensuring a standard is set.  

 

The legitimacy of the Nigerian legal system is plagued with political interference and brazing high 

corruption. An enterprise liability regime has particular applications to the environmental regulatory 

context because it tends to encourage [o]perators to take efficient precautions in situations where, 

without enterprise liability, they are particularly undeterrable.583 The government should do well to 

discourage political interference in state institutions, and be willing to ensure strict compliance to its 

regulations by legal and corporate institutions operating within its jurisdiction. These done, the 

reproachful practice of gas flaring with utter impudence might be taken care of once for all. Rather 

than constitute a clog in the wheel of progress in terms of conservation and sustainable development 

efforts of the government, the TNCs should be made to play a role in the areas of operation by way of 

corporate social responsibility (CSR), considered as implementing sustainable development on the 

company level. 584  The International Commission of Jurists (ICJ), in a study said that business 

corporations, including TNCs operating mainly in Nigeria’s oil sector, are unwilling to adopt practices 

that respect the well-being of people and protect the environment- arguing this would involve too 

heavy costs. It added further that, it is not about changing everything but clarifying some rules and 

adopting amendments to a few laws and procedures,585 as it is evident that the present oil and gas, 

and environmental regimes in Nigeria cannot achieve sustainable oil and gas exploration and 
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production. TNCs though international in character, yet are creatures of domestic law. It then behoves 

every state to take effective steps to regulate the activities and operations of the TNCs within their 

territories and ensure means of compliance by them. Non-state actors operating in other territories 

than their countries of origin therefore should be bound not only under this point, but also by the fact 

that customary international rules are universally binding with or without the consent of states or 

other actors.586 

 

It is without gainsaying that Nigeria cannot afford to continue on this present trend, for reasons that 

sustainability should be the watchword in the Niger Delta where more than sixty per cent of the people 

depend on the natural environment for their livelihood.587 To these, environmental quality and 

sustainability constitute the bases of life. One of the effects of the unregulated and indiscriminate oil 

exploitation in the Niger Delta is that it puts many out of jobs as the mainstay of the people of the 

area- farming and fishing have been devastatingly adversely affected by the almost daily occurrence oil 

spillage (most cases of which were never reported),588 and gas flaring. Between 1976 and 1990, there 

were 2,676 reported cases of oil spillage, with 38 per cent of these caused by equipment malfunction, 

21 per cent caused by corrosion of equipment, while a meager 3 per cent were caused by sabotage.589 

Shell’s (the leading oil TNC in Nigeria), oil spills in Nigeria represented 40 per cent of Shell’s worldwide 

spills between 1982 and 1992, mainly resulting from poorly maintained pipelines,590 which frequently 

leak, causing water pollution and fountains of emulsified oil pouring into villagers’ fields.591  
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 Nigeria cannot and has no reason to continue such a gross devastation of the environment and health 

risk to the lives of its innocent people in an attempt to meet the increasing and insatiable demand for 

fossil fuels in the developed world. The people of which are reluctant to embrace sourcing other 

cheaper and cleaner sources of energy, such as wind energy and solar energy, even in the face of 

vigorous campaign and commitment by its government. The fact that they could always get cheap 

crude oil resources from other parts of the world, dictating the price,  not minding if other people are 

paying the price for their own enjoyment, in a hard way notwithstanding. These are countries that 

have the technological know-how to easily and more cheaply source green energy, if willing to. The 

developed economies especially China and the US, consume more than half of the global oil and gas 

produced,592 they account for a quarter of the global oil and gas production with less than eight per 

cent of the world’s remaining reserves. For instance, the National Wildlife Federation (NWF), report 

finds that the current 112th US Congress has voted one out of every five times against legislation 

drafted in favour of environmental issues.593 The high consumption rate in the developed countries 

makes resources depletion in the developing countries ominous and with damning consequences to 

the people and their economies.594 Since 2008 when the US increased the exploration of its crude oil, 

up till 2011, it has been ranked number five after Russia, Nigeria, Iran and Iraq, in gas flaring.595  

 

 Unsustainable development and the pursuit of economic growth to serve the interests of the rich and 

powerful- the industrialized West, are fuelling climate change.596 This unbridled and insatiable demand 

of the developed West for energy resources- mainly crude oil and gas, is driving the inexplicable 

                                                                                                                                                                                                         
bunkering . Site visited 28-07-2014. See further, SEKULARAC Ivana and DEUTSCH Anthony, Dutch Court Says Shell 
Responsible for Nigeria Spills, Reuters Online, 30 January, 2013. Available at 
http://www.reuters.com/article/2013/01/30/uk-shell-nigeria-lawsuit-idUKBRE90T0DC20130130. Site visited 28-07-2014.  
591

 CAREW Koriambanya S. A., NOTE David and Goliath: Giving the Indigenous People of the Niger Delta a Smooth Pebble- 
Environmental Law, Human Rights and Re-Defining the Value of Life, 7 Drake J. Agric. L. 493, 495 (2002). See also, MORRIS 
Kathleen, The Emergence of Customary International Law Recognizing Corporate Liability for Violations of International 
Human Rights and Environmental Law, Gonzaga Journal of International Law, Spokane, 2010, 1-29, 9.  
592

 The developed industrialized countries of the northern hemisphere, particularly the Western countries are characterized 
by high level of energy consumption, it is estimated that the these countries with a population of a quarter of the world 
population consume some 75% of the world’s energy, 79% of commercial fuels, 85 % of wood products and 72% of steel 
products. See SMITH I. O., Sustainable Development and Environmental Diplomacy: Reconciling Economic Growth With 
Environmental Protection by the Year 2000 and Beyond, in SIMPSON Struan and FAGBOHUN Olanrewaju (Eds.), 
Environmental Law and Policy, Law Centre, Faculty of Law, Lagos State University, 1998, p.247.   
593

 GRAEBER Daniel J., Big Oil’s Influence on US Politics, OilPrice.com, October 18, 2012. Available at 
http://www.economywatch.com/economy-business-and-finance-news/big-oil-influence-on-us-politics.18-10.html . Site 
visited 19-10- 2012.   
594

 NLIAM Oscar, Globalization, Petroleum Industry and Sustainable Development: the Implication for Nigeria, September 
2010. Available at Social Science Research Network, SSRN: http://ssrn.com/abstract=1671987 . Accessed 12 October, 2012. 
595

 BIRON Carey L.,U.S. Outlier in New Push to Reduce Gas Flaring, Inter Press Service News Agency, October 2012. Available 
at http://www.ipsnews.net/2012/10/u-s-outlier-in-new-push-to-reduce-gas-flaring/.  Site visited November 17, 2012.    
596

 TIWANA Mandeep, What Does Barack Obama’s Re-election Mean for Global Civil Society? Citizens Movement, 
November 14, 2012. Available at http://blogs.civicus.org/civicus/2012/11/14/what-does-barack-obamas-re-election-mean-
for-global-civil-society/.  Site visited November 16, 2012. 

http://www.leighday.co.uk/News/2014/June-2014/London-High-Court-rules-that-Shell-Nigeria-could-be-legally-liable-for-bunkering
http://www.reuters.com/article/2013/01/30/uk-shell-nigeria-lawsuit-idUKBRE90T0DC20130130
http://www.economywatch.com/economy-business-and-finance-news/big-oil-influence-on-us-politics.18-10.html
http://ssrn.com/abstract=1671987
http://www.ipsnews.net/2012/10/u-s-outlier-in-new-push-to-reduce-gas-flaring/
http://blogs.civicus.org/civicus/2012/11/14/what-does-barack-obamas-re-election-mean-for-global-civil-society/
http://blogs.civicus.org/civicus/2012/11/14/what-does-barack-obamas-re-election-mean-for-global-civil-society/


  100   
 

exploitation of the resources of the developing nations at such an alarming rate that it calls seriously 

for caution. Worse still, these developing nations all have little or nothing, but aggravating corruption, 

festering crises and widespread striking poverty to show for it. And as if these were not enough, 

depreciating infrastructure and alarming crime rate threaten their very existence. These have only 

enhanced the more the weakening power of inequality and the destructive power of a warming 

planet,597 and thus call for concern. It is instructive to note that the International Energy Agency in its 

latest World Energy Outlook, concluded that after 2017, the world will lock in too much fossil energy 

infrastructure to limit warming to 2oC – the target of Durban’s negotiators.598       

 

The insensitivity of the government and the oil majors to securing oil installations, pipelines and 

products over the years has resulted in high magnitude of oil thefts and smuggling which have become 

a thriving business for some people, both within and outside the country. A sizeable percentage of 

refined petroleum products imported into Nigeria never get to the consumers, but are smuggled large-

scale into neighbouring countries in the region by a powerful cartel cutting across different strata of 

the society. These smuggle and divert oil products meant for different parts of the nation to Togo, 

Benin, Ghana, Mali, Burkina-Faso and others. In November 2011, Republic of Benin’s Finance Minister 

acknowledged that more than three-quarters of the fuel consumed in his country was illegally 

imported from Nigeria. Some smugglers and local dignitaries have reaped generous rewards, and 

“micro-petro states” have sprung up on either side of the border between Togo and Benin, where 

“local officials… are largely independent of national law and its enforcement.” Despite the scale of the 

smuggling, the authorities have done little to stop it.599 Nigeria is losing an estimated US$1 billion a 

month to oil theft, while fraudulent natural gas deals with oil TNCs have cost the nation $29 billion 

over the past decade. Bunkering costs Nigeria around US$12 billion a year, according to the nation’s 

Finance Minister, adding that the overall drain on the economy could be as high as $14 billion in 

2011.600  

 

Government’s non-implementation of, and failure to enforce oil and gas environmental laws is a major 

cause of the ambiguity hampering the real implementation of the desired objectives, as well as the 

wide discretion conferred on policy and decision makers regulating the oil and gas industry in 
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Nigeria.601 For instance, the proposed Petroleum Industry Bill has similarly followed the same path, 

leaving the decision to stipulate a gas flaring cessation date to the Minister, what otherwise should be 

a major policy thrust of the legislation. This being the case, it could summarily be assumed that the Bill 

is as good as “delivered dead,” as it would in the long run, not bring about any change in the status 

quo. This has always worked contrary to the state’s interest. Nigeria’s road to a  sustainable 

development policy in the oil and gas sector is simply because politicians- civilians and military-

politicians alike, have found it relatively easy to make speeches on sustainable development with 

buzzwords and easy-to-use phrases that can be used rather vaguely but without serious commitment, 

meaning that the concept of sustainable development and what it really implies for governance is still 

rather intangible to the politicians.602  

 

Aside these, the issue of corruption is about the greatest concern the Nigerian state has to grapple 

with, but it is saddening that the state is not getting it right on this crucial issue that is threatening to 

bring the state to its knees. Until this is really dealt with, no meaningful reform can succeed in any 

sector of the nation’s life. The Nigerian treasury has been squeezed at both ends of the oil trade- 

upstream, by one of the biggest frauds in Nigerian history related to a fuel subsidy worth upward of 

US$16 billion in 2011, and downstream, by the theft of oil of an industrial scale at source. In 2011, 

state agencies reported that, gangs ruptured pipelines 4,468 times, compared to an average of 1,746 a 

year in 2001-2010.603 Nigeria is losing an estimated US$1 billion a month to oil theft, while fraudulent 

natural gas deals with oil TNCs have cost the nation $29 billion over the past decade. Bunkering costs 

Nigeria around US$12 billion a year, according to the nation’s Finance Minister, adding that the overall 

drain on the economy could be as high as $14 billion in 2011.604 In 1998, the UN Special Rapporteur’s 

Report on Nigeria accused Nigeria and Shell of violating human rights and failing to protect the 

environment, and called for an investigation into Shell’s activities in Nigeria.605  

 

Executive interference with anti-graft agencies’ operations and a weak, overburdened judiciary have 

undermined the fight against corruption. The government merely pays lips service to fighting 

corruption, as its key actors are mostly at the receiving end. Out of the not many cases of politically 

exposed persons (PEPs) being prosecuted, just four have so far been successfully concluded, albeit with 

little or no prison terms, in a period of about ten years. Some of the worst cases of corruption in the 
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nation include but not limited to the US$180 million Halliburton Bribery Scandal,606 and the US$16 

billion power funds under the erstwhile administration of President Obasanjo, investigated by the 

House of Representatives, but of which no issue has so far been generated. In a programme in Nigeria 

recently, the President of the Republic of Rwanda, said that Nigeria with its vast population and 

resources has the capacity to solve its problems of corruption and underdevelopment. Speaking 

further, he said that Africa has everything it needs for development…, spoilt with resources that we 

can use to develop Africa.607 This incidence of large-scale corruption in the country has become a 

source of concern to other countries in the African continent, looking up to Nigeria for inspiration and 

regional leadership, owing to Nigeria’s influence in African and lately international affairs. Large scale 

corruption in the country has also led to a prohibitive level of poverty among the citizenry, as public 

monies which should have been channeled to various developmental aspects end up being 

misappropriated by public officials. Transparency International in its 2011 Report ranked Nigeria 143 

out of 183 nations surveyed by the organization.608 Poverty is widespread in the nation, and more 

especially in the oil producing areas where oil prospecting activities have brought the whole area to 

bare land badly polluted that the UNEP Report on Ogoniland degradation said some places might take 

a whopping thirty years, with an initial cost of US$1 billion to attain meaningful restoration, because of 

the extreme level of contamination.         

 

Nigeria has an estimated population of 162.5 million in 2011, according to the UNFPA,609 which is rising 

astronomically unless adequate measures are taken to check the rise, failing which sustainable 

development may be impossible. 610  Of this, 112.5 million live in relative widespread poverty 
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conditions,611 compounded by sharply rising population growth rates. Its Human Development Index 

(HDI), is 0.459 giving the nation a 156th position out of 187 countries with comparable data. While the 

HDI of the sub-Saharan African region increased from 0.365 in 1980 to 0.463 in 2011 and 0.471 in 

2012, Nigeria placed below regional average (sub-Saharan), of 0.475.612 The percentage of Nigerians 

living in absolute poverty rose to 60.9 per cent in 2010, compared with 54.7 per cent in 2004, 

according to the National Bureau of Statistics data.613 Nigeria reportedly received a whopping US$228 

billion from oil export between 1981 and 1999, yet the number of people living on less than $1 (₦150), 

per day has more than doubled in three decades, between 1970 and 2000.614 Income inequality rose 

from 0.429 in 2004 to 0.447 in 2010.615 There was a disconnect between the country’s Gross Domestic 

Product (GDP)616 growth rate of 7.75 per cent and the high poverty rate, the UNDP in August 2012 

pointed out that Nigeria for almost a decade has been recording consistently high economic growth 

rate that has not produced commensurate employment opportunities and reduction in poverty among 

its citizens. It said unemployment in the labour force grew from 12.3 per cent in 2006 to 23.9 per cent 

in 2011, while youth unemployment was 46.5 per cent in 2011.617 Nigeria is thus in a new group of 

middle-income countries (including India, China, Pakistan and Indonesia), that have large numbers of 

poor people. Between them, these countries contain two-thirds or 850 million of the world’s poor 
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people.618 This palpable state of inequity in Nigeria is one of the highest in the world,619 with the top 20 

per cent of the population controlling 65 per cent of national assets. Although, there has been 

significant growth in recent years, with per capita income crossing the $1000 mark in 2006, there is still 

the prevalence of extreme poverty, with agriculture the major growth determinant, accounting for 

about 7 out of 10 poor.620 In the 40 years between 2010-50, the developing countries will probably 

grow by more than 2 billion, while the developed by less than 40 million. These differences are due 

mainly to variations in fertility.621 The effects and consequences of extreme poverty are far-reaching, 

as it is estimated that roughly 400 million children live in extreme poverty worldwide, despite a sharp 

decline in the population of poor children over the past three decades. 721 million people reportedly 

live in extreme poverty in 2010 compared to 1981, and children accounted for one in three of those 

living in extreme poverty around the world in 2010. While extreme poverty rates have declined in all 

regions, the world’s 35 low-income countries, 26 of which are in Africa, registered 100 million more 

extremely poor people today than three decades ago. In 2010, 33 per cent of the extreme poor lived in 

low-income countries compared to 13 per cent in 1981.622  
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Unemployment and underemployment rates are higher in the core oil producing states of the Niger 

Delta than in any other parts of the nation, reaching levels of 50 per cent. Unemployment particularly 

among the youths has helped to drive and sustain high levels of violence and criminality throughout 

the delta region.623 Nigeria has 10.5 million children out of school, the largest number in the world. 

There is poor investment in research and development, while budgetary allocations to the education 

sector is on a steady decline in the face of astronomically rising population, the higher percentage of it 

being extremely young population. The nation is estimated to have a population of  about 170 million 

people as at July 2012.624 Nationally, the maternal mortality rate is 545 deaths per 100,000 live births, 

nearly double the global average, and is even worse in some parts of the nation. The nation has 2 per 

cent of the world’s population, but 10 per cent of global maternal deaths.625 These indices do not 

portray that of a nation taking any cognizance of sustainability. Nigeria is home to the largest number 

of poor people in the world, after China and India.626 In different regions of the world, there has been a 

shortage of jobs, with levels of unemployment already high in many countries, but the World Bank 

estimates that just to maintain in 2020 the 2005 levels of employment of the working age population, 

very substantial job creation is required. It estimates that the number of jobs in sub-Saharan Africa 

would have to increase by about 50m per cent, which translates into employment growth of 2.7 per 

cent, because the population aged 0-14 is growing sharply in the SSA, the numbers entering work age 

will continue to rise sharply for decades, due to the high fertility in the SSA, typically the poorest 

countries. It states further that the least developed countries have an estimated average of 4.2 

children per woman in 2010-15, while the estimate for SSA is 5.1 children per woman in 2010-15, and 

its population is projected to rise from 0.64 to 3.82 billion between 2000 and 2100 (UN 2013, medium 

variant).627 This constitutes additional stress on the already distressed situation of the SSA, which calls 

for urgent and properly monitored family planning programmes628 in the region to stem the high 

fertility, and facilitate development and as witnessed in the South Asian region, where lower fertility 

has facilitated improvement in the economies of countries. Lower fertility can also help the poorest 
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countries’ efforts to mitigate the effects of climate change such that the shocks affect fewer people, 

while more resources per capita are available for coping with them. These resources can likewise be 

used for adaptation measures, such as efforts to slow the decline in food production. Population 

growth imposes a direct burden of resource depletion on developing countries, as it is estimated that 

the rate of depletion of ‘genuine wealth per capita’ in the SSA during the 1970-2000 was such that it 

would be halved about every 25 years.629  

 

More than one-third of the countries in the SSA, several of them fragile and conflict-affected States, 

had an extreme poverty rate of more than 50 per cent in 2010. In 12 countries in the SSA, the extreme 

poverty rate is more than 60 per cent, in four cases- Burundi, the Democratic Republic of Congo, 

Liberia and Madagascar, it is above 80 per cent.630 In 1990, 56 per cent of Africans lived on under 

US$1.25 a day, accounting for 15 per cent of those in poverty worldwide. Over the subsequent 20 

years, the region’s poverty rate dropped to 48 per cent, which is expected to fall further to 24 per cent 

by 2030, representing 300 million people, but its share of global poverty balloons to 82 per cent, 

because of the superior pace of poverty reduction elsewhere and Africa’s faster population growth.631 

In the last decade in 60 per cent of developing countries including large countries like Brazil and 

Mexico, incomes of the bottom 40 per cent actually grew faster than the average of the population, 

which means that there was a fall inequity. No country has transited beyond middle-income status 

while maintaining high levels of inequity.632 Between 1990 and 2010, the share of the population of the 

developing world living in extreme poverty was cut in half, which marks a fulfilment of the first and 

foremost Millennium Development Goals (MDGs 1a)  five years ahead of schedule. China, India and the 

SSA together account for three-quarters of the world’s poor people. China with 683.2 million of these  

was able to undergo a dramatic transformation by virtue of its rapid, though inequitable consumption 

growth, bringing a percentage point in global poverty and single-handedly keeping the world on in 

transiting from extreme poverty. Its poverty line drops off sharply in the mid-1990s onward. India with 

448.3 million of these also has large numbers of its population on the precipice of escaping poverty, 

but its poverty is largely exhausted. While the SSA which has 289.7 of these is however still struggling 

in its fight with poverty, with hundreds of millions of its people still located behind the poverty line.633   
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3.4  Conclusion 

Sustainable development is no doubt the livewire of conservation which if strictly adhered to by 

nations in exploitation of resources and dealing with the atmosphere, the present state of 

apprehension about the sustenance of nature from imminent irredeemable damage would adequately 

be taken care of. But it has been most difficult and impossible to abide by the provisions of this all-

important noveau principle. Developing nations are the most susceptible ones in this, being 

technologically disadvantaged and thus suffer a damning degradation of multinational corporations 

doing business with them to exploit their resources for revenue generation, to the overall detriment of 

these nations and the world at large. In most of these nations, the cardinal principles of sustainable 

development, which seek to integrate economic development, social development and environmental 

protection in decision making have been neglected in the process of oil and gas development activities 

in the region.634 It is envisaged that Nigeria’s oil reserves might be depleted by around 2030 if 

exploitation continues at this rate, yet the nation has not seen reason enough to halt its indiscriminate 

wastage of the resource. The country’s case is an example of one which is at loggerheads with the 

principles inculcated in sustainable development.  

 

There is a deep disconnection between the government and the social structures that enable 

sustainable development, which constitutes a grave challenge to the government in the face of 

mounting livelihood insecurity and other critical pains and sacrifices resulting from these wide arrays of 

reforms the government is implementing.635 It is unfortunate that, for a plethora of reasons, policies 

and programmes in Nigeria usually do not yield the expected results. Some of these reasons may 

include but not limited to absence of consistent enabling framework and, or regulations to sustain 

their execution through, lack of continuity, absence of due process, ethnic and political divides in the 

body polity of Nigerian economic development,636 and above all, governments lacklustredness and 

shoddy-manner of doing things. The oil TNCs operating in Nigeria participate with the Nigerian  state 

oil corporation- NNPC, in production sharing contracts as operators/contractors, but so far are not 

known to address the triple bottom line aspect of sustainability. This has encouraged the TNCs in lack 

of transparency, environmental degradation, insensitivity to stakeholders concern, which has exposed 

them to communal unrests and public criticisms.637 Suffices to say that sustainable development 

policies are wont to fail in many developing nations for obvious reasons which includes, unclear or 

overlapping jurisdictions among institutions of government, lack of long term planning and deficient 

monitoring, lack of environmental data, inadequate or non-auditing of government spending on 
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environmental matters, non-monitoring of results of national environmental policy implementation, 

and lack of sufficient or irregular reporting on compliance with international conventions decisions.638        

 

It is safe therefore, to round up from the above that mere paper works would not be tantamount to 

real sustainability issues on the ground, which the Nigerian government has not yet started the 

groundwork. It  is thus convenient to conclude that there are no concrete signs that the nation is 

pursuing any sustainability. 

 

                                                                                Chapter Four 

                                           Regional Groupings and Climate Change  

 

4.0  Introduction 

 

A global problem like climate change which effects are felt in different places and in diverse manners 

and dimensions require multifaceted approaches in curbing it. The European Union’s approach to this 

issue has gone to prove the veracity of this, being an organization of states of the European countries, 

but is nonetheless making giant strides in spearheading global efforts at curbing this monstrous 

menace. This apart from the efforts of its individual member states differently. This calls for a proper 

understanding of its approach with a view to recommending it perhaps to other such union of states in 

other parts of the world. The dimension of attention of several many nations to climate change seems 

to warrant the introduction and enhancement of the EU approach. If the level of cooperation in the EU 

could likewise be achieved in some other parts of the world, there definitely should be greater 

expectation of better positive results towards  arresting the worrisome trend of global warming 

necessitating change that threatens  human existence as it presently is. In other words, this is simply a 

challenge to national leaders to look beyond the frontiers of their nations and national interests to a 

common global interest starting from their different regions or continents. The EU model is being 

reviewed herein with a view to strongly recommending it to the sub-Saharan African region, which is 

crying for attention now.       

 

4.1  The European Union  

The European Union (EU)639 is a unification of 28640 independent states which came together as an 

instrument for promoting political and economic cooperation in order to prevent further conflict in 
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Europe after the World War II. It has a distinct and separate legal personality that is separate from the 

legal personalities of its constituent Member States,641  whose sovereignty remains intact and 

indivisible, despite the EU’s supranational system. It does not have a constitution by which its affairs 

are governed, but has a set of Treaties642 by which its activities are regulated. The European Union 

(EU), came to being in 1992- Treaty of Maastricht, from a process of transformation from the World 

War II, consisting of the EC and Euratom, which are distinct legal entities but which have the same 

member states.643 It is a unique union of states in regional harmonization and governance, with 

institutions whose authority transcend the Member States. European unification followed the famous 

Monnet inspired declaration of Robert Schuman of 9 May, 1950 which was explicit on the road to be 

followed, specifying that “Europe will not be built all at once or according to a single plan. It will be 

built through concrete achievements which first create a de facto solidarity…. The pooling of coal and 

steel production was to provide for the setting up of common foundations for economic development 

as a first step in the federation of Europe.”644 This has spelt the systematic evolution of the European 

Union to this stage.  

The EU is an early starter on environmental matters, clearly before many other nations and regions of 

the world. In 1957, then as the European Economic Community, it already had policy agenda on the 

environment,645 even if this was not to come into fruition until in the 1970s. But over the last forty 

years, EU environmental policy has gradually expanded to become unique among international 
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organizations dominated by states.646 Save for the economic recession in a couple of its Member 

States,647 it is noted for its remarkable capacity for steady growth, that it has been largely unaffected 

by the political and economic vicissitudes and an aura of pessimisms that have plagued quite a number 

of other issues on the EU agenda.648 This has and more, especially its great postwar accomplishments 

in the area of peace, won for it the 2012 Nobel Peace Prize.649 In 1973, the first European 

Environmental Action Programme was launched, just as the Protection of the Environment 

Programme, as well as the Environment and Consumer Protection Directorate.650The European 

Community EC, environmental laws began with the Directive on the Classification, Packaging and 

Labeling of Dangerous Preparations,651 and that relating to the Permissible Sound Level and the 

Exhaust System of Motor Vehicle.652 

 

The EU environmental policy has its foundation in the Paris Summit Meeting of Heads of State and 

Government of the European Economic Community (EEC), in October 1972. This gave birth to the 

Environmental Action Programme which was adopted in 1973 by a task force within the Commission, 

which eventually transformed to the Directorate-General (DG) for the Environment.653 This DG was 

created under the European Commission, to protect, preserve and improve the environment for the 

present and future generations. It has the responsibility to propose policies on environmental 

protection in the EU, and to ensure that member states correctly apply EU environmental laws. The 

EDG came to take a central position such that it became a condition precedent for other Directorates 

General in preparing their own proposals for directives or regulations,654 as Article 130r (2) SEA655 

specifically stipulates that environmental protection requirements must be integrated into the 
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definition and implementation of other EU policies.656 The 1973 Programme of Action was explicit on 

the formation of an environmental policy for the European Communities, stating in its Preamble, “the 

constant improvement of the living conditions” of the people of Europe and “the harmonious 

development” of the economies of the Member States.657  

 

The need for the development of an environmental policy658 at the EU level was borne out of the need 

to forestall different national environmental policies and standards from obstructing the common 

market trade for which the EU was conceived originally.659 It viewed that differences in environmental 

standards constituted a barrier to free trade, and should be addressed by harmonization.660 The policy 

was conceived from the onset to be compatible with economic and social development.661 The most 

conspicuously contested resource in EU policy making is the formal competence to act. The transfer of 

legal authority from the nation state to the EU is also the most tangible expression of the supposed 

erosion of national sovereignty. Thus EU is dependent on the Member States for its power to act, it has 

competences only if they are based on the Treaty and/or specific legislation, to be enacted by the 

Member States gathered in the Council.662 However, there is marked departure and improvement 

under which there are two types of competence- exclusive, and shared competences.663 There are the 

Co-Decision principle, the principle of Proportionality and Subsidiarity, and the Qualified Majority 

Voting, procedures of reaching decisions. Subsidiarity was institutionalized in the EU’s Maastricht 

Treaty both as a substantive principle decision-making should be made as close as possible to the 

citizens, and as a procedural principle, prescribing that the EU shall only take action if Member States 

cannot achieve the intended objectives, and can therefore only be better achieved by the Community. 

These underscoring reasons of the subsidiarity principle both engender its legitimacy and 

effectiveness.664  Such action as the EU took on environmental matters before 1972 was incidental to 

the central goal of removing the barriers to trade, and focused on harmonizing national environmental 
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laws with a view to removing obstacles to that goal.665 It finances projects that contribute to 

environmental protection in the EU.666  

 

The Single European Act (SEA), of 1987 amended the EEC Treaty667 while giving specific mention to the 

environment in Articles 100a and 130 r-t. The adoption of the SEA  granted environmental policy legal 

status under the Community law,668 thus removing any lingering doubts about Community jurisdiction 

in the environmental field, and provided an explicit legal basis for Community policy, defining its 

objectives.669 It has the objectives to preserve, protect and improve the quality of the environment, to 

contribute towards protecting human health, and to ensure a prudent and rational utilization of 

natural resources.670 The SEA 1987, changed the European Economic Community (EEC), to the 

European Community (EC), which upon adoption of the Treaty on European Union (Treaty of 

Maastricht), 1992 took a new nomenclature as the European Union (EU). 

 

The Act came with a number of principles among which are the subsidiarity principle,671which requires 

the EC to act only on environmental issues where, its policy objectives are better attained at EU level 

than at the level of individual Member States.672 Though the EC’s potential legal competence in the 

EU’s environmental policy is comprehensively defined, it is fraught in practice with the limitations in 

the principle of subsidiarity which draws a boundary between the respective activities of the EU, the 

Member States, and the regional authorities. It gives responsibility to the EU only when there would be 

more effective implementation at the EU level than at the national level.673 The beauty of subsidiarity 

entails in that, decision is taken as closely as possible to the citizens of the Union.674 It concerns the 

                                                           
665

 McCormick, ibid., p.41.  
666

 De BOISSEZON Brigit, ibid. 
667

 See  Article 114, which provides for regulatory measures in pollution of water and air. 
668

 LONDON Caroline; LLAMAS Michael and LONDON Brizay, Protection of the Environment and the Free Movement of 
Goods, London, Butterworths, 1995, p.6.  
669

 DUHOT Stibbe Simont Monahan, Environment and Europe: European Union Environment Law and Policy and Its Impact 
on Industry, Deventer, Kluwer Law and Taxation Publishers, 1994, p.4   
670

 London, et al, ibid., p.7. 
671

 See Article 130r(4) EC Treaty, also, Article 3b(2), Maastricht Treaty. 
672

 The Principle of Subsidiarity requires the Community to take action only if and insofar as the objectives of the proposed 
action cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale or effects of the 
proposed action, be better achieved by the Community. Any such action by the Community shall not go beyond what is 
necessary to achieve the objectives of the Treaty. See MISONNE Delphine et al., Legal Constraints on National Measures to 

Promote Environment-Friendly Products, SPSD II, Brussels, Belgian  Science Policy, 2004, -p.41.  See also, GLAESNER Hans-

Joachim, The Single European Act: Attempt at an Appraisal, Fordham International Law Journal, Vol.10, Issue 3, Article 4, 
1986, p.458. Also, DINAN Desmond, The Single European Act.  
673

 See Article 130r (4) EEC Treaty. Also, JANS Jan ibid., p.275. See as well, WILKINSON David, Maastricht and the 
Environment: The Implications for the EC’s Environment Policy of the Treaty on European Union. In JORDAN Andrew (Ed.), 
Environmental Policy in the European Union: Actors, Institutions and Processes, London, Earthscan Publications, 2002, p.41. 
674

 See Article 3B  The Maastricht Treaty. See also, SCOTT Joanne, EC Environmental Law, London, Longman Publishing, 
1998, p.3. Also, CARLARNE Piñon Cinnamon, Climate Change Law and Policy: EU and US Approaches, Oxford, Oxford 



  113   
 

relationship between social self regulation and assumption of responsibilities by the State.675 It also 

guarantees Europe granting basic environmental quality for all its citizens, setting quality standards to 

which the environmental components  no matter where they are within Union, should in principle 

correspond.676 Competences in the field of environment are shared between the Member States and 

the EU, yet this limited scope has not prevented the EU from formulating its own approach to climate 

change independently of its Member States.677  Notwithstanding the above, the EU has often 

encouraged a higher level of environmental protection within the member states than might have 

been the case.678 It must be emphasised also that, in the event of conflict between national law and EC 

law, the latter prevails.679 That the EU encourages a higher level of environmental protection within 

the Member States on the basis of subsidiarity principle does not conflict the precedence of Union 

Rules over national laws, in that Union Rules having been promulgated for the attainment of the 

objectives of the Treaty, Member States cannot, outside the framework of the Union institutions, 

assume obligations which might affect these Rules or alter their scope.680 The principle not only 

enhanced the integration process, but also marked a step forward in a new balance in decisional 

supranationality.681 The Act also gave greater legitimacy to and enhanced the “Polluter pays” principle, 

one of the cornerstones of EU environmental policy,682 which was incorporated by the EC Treaty. 

Though this is predicated on the condition that under EU law, a case of pollution only arises where 

provision was made for the purpose of restricting emissions, and such limits have been exceeded.683 

There are other ones provided under Article 130r(2), which are not as such enforceable since they 

merely refer to Union environmental policy, rather than to individual measures taken at Union level.684  
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There is also the precautionary685and Prevention principles, invoked because of the insufficiency of the 

polluter pays principle in procuring a solid policy base,686 which presumes that action be taken at an 

early stage, rather than the longer question of repairing after damage has been done.687 Then, the 

Proximity principle which prescribes the disposal of waste as close to its source as possible, and that 

environmental damage should, as a matter of priority, be rectified at source.688 It is succinct to say, 

that the environmental Article 130r-t (SEA) is now Articles 174-6689under the Amsterdam Treaty, 1999 

by re-numbering. Environmental protection was to formally become one of the one of the aims of the 

EC in the Treaty of Maastricht.690 And under the Amsterdam Treaty of 1999,691environmental 

protection is to be fully integrated into the definition and implementation of the Community policies 

and activities as requested in Article 3, with particular emphasis.692 And in 1994, for the purpose of a 

central data collection point, came the establishment of the European Environment Agency.693 The 

objectives of Article 100 originally included the prevention, elimination and avoidance of distortion of 

competition,694 between national and Community environmental policies          

 

The EU carries out its activities and operations through  three main institutions acting as access and 

blocking points within the EU environmental process,695having the power of veto, to halt the passage 

of a legislation or policy. Each of the main EU institutions contains actors who act as potential blocking 

or veto points to any initiative.696 The EU is an overarching regional group of sovereign states, 

providing coordinating functions for them and harmonizing their policies on certain issues, through a 

centralized governance system. It aims to create compatible legal structures for the region on 
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economic matters and several others. It is pertinent to note its capacity to pursue foreign relations as if 

it were a sovereign state by entering into agreements with other nations, signing environmental 

conventions alongside Member States.697 

 

4.1.1 The European Union Institutions 

The EU operates through an organised system of organs called the EU institutions and agencies, some 

of which include the European Council, the Council of the EU, the Commission, the Parliament, and the 

Court of Justice among others. These four as mentioned however, have spheres of influence on 

environmental matters. These institutions operate in a complementary manner, and act as checks and 

balances one to another.   

 

 

4.1.1.1 The European Council698 

The Institution comprises the Heads of State or Government of the Member States, together with the 

President of the European Commission, the President of the European Council, and the High 

Representative for Foreign Affairs and Security Policy. It started informally in 1974 as a forum for 

discussion between EU leaders. It acquired a formal status in 1992 and became an official institution in 

2009. Its meetings called Summits are held usually about four times yearly (twice every six months), 

bringing EU leaders together to decide on broad political direction and priorities, and major initiatives 

as well as, providing the Union with the necessary impetus for its development.699 Meetings are 

convened and chaired by its permanent President, who is appointed by the EU Heads of State or 

Government, for a term of two and half years, renewable only once.700 It therefore, elects its own 

President by a qualified majority. It takes decisions by consensus, unless the Treaties specify otherwise. 

It may also adopt decisions by unanimity or by qualified majority.701 It has no formal legislative power, 

but exercises powers on such high profile policy areas as the foreign policy, police and justice planning, 

composition of the Commission, among others.702 It also prepares and ensures the follow-up to 
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meetings of the European Council, in liaison with the President of the European Council and the 

Commission.703  

 

4.1.1.2 The Council of the EU704 

Created by the ECSC as the “Special Council of Ministers,” with the aim of counter balancing the High 

Authority (now the Commission). The Council, otherwise called “Council of Ministers” is the only major 

institution directly having the representatives of the Member States governments,705 and constitutes 

the ultimate legislative body. The Council meets in different configurations comprising Member States 

ministers, depending upon the issue at hand. Along with European Council is the Union’s main policy-

making body. It is the Union’s main decision-making, a legislative,706 budgetary and coordinating 

authority.707 It has a requirement for openness and transparency of proceedings,708 hence it meets in 

public  when deliberating and voting on a  draft legislation act or in a general debate. Its membership 

comprises Member States ministers responsible for a particular subject like the environment, finance, 

agriculture, and so on. It is a regulatory body whose approach to legislative measures follows that of 

the Commission. It serves as the point at which the interests of the Member States most obviously 

intersect with those of the EU as a whole. It is the institution ultimately responsible for deciding (in 

conjunction with Parliament) what will become EU law and what  will not.709 It has the power to take 

decisions.710 Under the TFEU, it operates in a system of cooperation procedure with the Parliament on 

environmental legislation. It thus shares lawmaking and budgetary powers with the European 

Parliament.711 Its powers to enact legislation are however, dependent on the submission of a proposal 

by the Commission. It adopts legislative acts by way of co-decision with the EP; helps coordinates 

Member States’ policies; develops the common foreign and security policy by means of strategic 

guidelines set by the European Council; concludes international agreements on behalf of the Union; 

and adopts the Union’s budget in association with the EP.712Under the TFEU, Council of Ministers 

agrees on environmental legislation on the basis of unanimity, with the Parliament’s role of non-
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binding consultation. It also introduced a system of Qualified Majority Voting (QMV),713 in which votes 

are weighted in accordance to Member States population, to reach its decision,714 and in such cases, 

Council has to act in cooperation with the Parliament.  

 

At the initial period before the SEA, issues concerning the environment had required a unanimous 

Council vote,715 however, this changed and became far more liberal under the Maastricht Treaty, 

which emphasised a clear distinction between Articles 100a and 130r, by which implication, 

environmental legislation no longer require adoption by the Council, rather the Council only acts by 

qualified majority on issues concerning both the environment and internal market, or a combination of 

both.716 The Council has the power over the adoption or rejection of new laws, which makes it a key 

source of pressure on the Commission.717 Meetings of the Council are organized and serviced by the 

Committee of Permanent Representatives (COREPER), which also plays decisive roles in forging 

compromises and preparing Council meetings.718 Aside from the Council of Ministers, there is the 

European Council, which comprises EU leaders- heads of state or government, whose meetings are 

essentially summits. It is responsible for setting the EU’s general political direction and priorities. It also 

handles more complex or sensitive matters that could not be dealt with at the lower levels of 

intergovernmental cooperation, but has no legislative powers whatsoever.719  

 

4.1.1.3 The European Commission720 

There is also the Commission, the executive body of the EU, which comprises members, otherwise 

called Commissioners, appointed by agreement of Member States. Each Member State appoints one 

member, except for the larger Member States (France, Germany, Italy, Spain and the United Kingdom) 

which appoint four members each. In other words, it comprises 28 Commissioners, headed by a 

President and eight Vice Presidents, chosen from among the Commissioners each appointed for a five 

year term.721 The President is nominated by the European Council, for approval by the European 

Parliament, while the President-elect in turn, appoints Commissioners from the candidates forwarded 
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by Member States, subject to approval by the Parliament.722 The Commission operates through a 

number of Directorates General and Services under it, several of which play a significant role in climate 

policy, most notably the DGs for environment, energy, and taxation among others.723 The DGs are 

headed each by a Commissioner. It presently has 33 Departments (DGs) and 11 Services. The members 

once appointed act in the interest of the Union, and not in their individual national interests. It is solely 

responsible for initiating legislative proposals for adoption by the Council and the Parliament,724 thus 

directly involved in the process of EU legislation in conjunction with the European Parliament and the 

Council of the European Union. As “the guardian of the Treaties,”725 it sets the agenda for the other 

institutions. It is also responsible for implementing common policies, managing the budget, as well as 

the programmes of the EU.726 It has a monopoly over the development of new proposals for law and 

initiating legislative proposals.727It statutorily carries out its responsibilities completely independent.728 

It is the duty of the Commission to ensure that EU environmental law is incorporated into the national 

law of Member States, and that they are actually applied and enforced.729 It monitors the Member 

States implementation, application and enforcement of EU law, and may bring actions against same for 

failure to implement, apply and enforce legislation before the CJEU.730 It represents the interests of the 

Union as a whole.731 

 

4.1.1.4 The European parliament732 

 The European Parliament (EP), which represents the EU citizens, was first created under the ECSC 

1952 as the Assembly, originally with supervisory and consultative powers and no legislative input, but 

has since become one of the strongest EU institutions, over the years.733 It is a direct representative of 

the citizens of the Member States of the EU,734 based on a system of degressive proportionality,735 for 
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a duration of five years, through a system of degressive proportionality. It currently consists of 754 

members (MEPs), as against the maximum 751 stipulated by the Lisbon Treaty. This is being planned to 

regularize in the 2014 EP Elections, when 12 Members States are also expected to yield one seat each 

to accommodate Croatia which is ascending with 12 members in the Parliament.736Croatia formally 

accessed the EU on 1 July, 2013. The EP elects its own President and other officers from among its 

members.737 It is the only directly elected decision-making body of the EU,738with the introduction of 

direct elections to it in 1979. Both the Maastricht and Amsterdam Treaties enhanced the powers of the 

EP, yet it lacks one of the defining powers of a conventional legislature739 in that, it cannot on its own 

initiate or generate proposals for new laws, but could formally request the Commission to submit any 

appropriate proposal on any matter which it considers important, neither could it handle petitions 

from the public. 740  It however wields considerable influence over both the Council and the 

Commission, in that, it has the power to question the Commission,741 also to question the Council’s 

decisions and to make recommendations, while both institutions have to agree with, consult or act in 

conjunction, or cooperate with the Parliament, unlike previously when the Council often acted without 

waiting for the Parliament to give its opinion.742 These are variously described as the consultation, co-

operation and co-decision procedures.743 The introduction of the co-decision procedure under the 

Maastricht Treaty and broadened under the Amsterdam Treaty serve to broaden and simplify the 

process, while increasing the EP’s legislative powers beyond what obtained erstwhile, which the Lisbon 

Treaty now expands to other articles, to make the EP’s powers more enhanced in terms of influencing 

the legislation, making the co-operation procedure almost, if not altogether unnecessary.744 Where 

there is a failure of any of these, as between the Parliament and the Council, a conciliation procedure is 

commenced at which the Commission participates.745The EP has critical power-balancing tools, in that, 
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it now has increased legislative powers under the name of ordinary legislative procedure,746 (ex co-

decision),747 compared to what obtained under the Maastricht Treaty where a requirement for a 

simple majority rather than an absolute majority in the assent procedure as obtained under the Single 

European Act, which reduced the EP’s powers. It can either approve the Commission or adopt a motion 

of censure against it as a whole.748 It also monitors the activities of both the Commission and the 

Council,749having the power to either approve or censure the Commission and to remove the 

institution en bloc if it feels the need to do so. A considerable power it has always weld the signing of 
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4.1.1.5  The Court of Justice of the European Union 752 

Another very important institution of the EU is the Court of Justice, which includes the Court of Justice, 

the General Court, and specialized courts. The CJEU originally is a creature of the Treaty establishing 

the European Coal and Steel Community (ECSC), 1952753 to ensure that the law was observed in the 

interpretation and application of the Treaties. It thus acts as the constitutional guardian of the Treaties 

of the EU law, as re-emphasised by the TFEU and seeing to the observance of the rules laid down for 

the interpretation of the Treaty.754 It reviews the legality of the acts of the institutions of the EU; 

ensure that the Member States comply with obligations under the Treaties; and interprets EU laws at 

the request of national courts and tribunals.755 The judges are appointed by the Member States, with 

one judge from each State,756 and eight Advocates-General, also nominated by the Member States, 

who act as advisors to the Court. The Court sits in chambers of three or five or the Full Court or the 

Grand Chamber(13 Judges).757 Cases may be brought by the EU institutions against each other, just as 

natural or legal persons can bring cases under EU law against Member States, or the Commission,758 

for natural or legal persons, where in some circumstances, such is to challenge decisions addressed to 

them personally or are of direct and individual concern to the person. From the inception of the Treaty 
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of the European Union, the Court can impose financial penalties on Member States which fail to 

comply with its judgments.759 The Court’s decisions have helped in no small measure to provide a 

sound footing for the EU’s environmental policy, and enhanced the growth of the body of 

environmental law in the region.760 Its decisions in the 1960s and 1970s helped to legitimize the 

Commission’s activities and tighten the legal framework of compliance with EU rules.761 It undertakes 

judicial review of the Community institutions, acting within the powers given to them by the Treaties.  

 

The Court enjoys full jurisdiction,762 unlike the Parliament which lacks the exhaustive powers of a 

parliament. It has contributed immensely to the effective enforcement of EC law by delivering more 

than 400 judgments as at 2004 ending,763 the larger percentage of which are on Member States for not 

properly incorporating, applying, or enforcing and strengthening the status of EC environmental law,764 

in other words, implementation of Community environmental  law is not taken lightly with erring 

Member States.765 Individuals may enforce EU regulations in national courts, by virtue of the ECJ 

judgments, which established that certain EU requirements have “direct effect on individuals.766 

Hence, individuals may sue the state for damage for failure to implement the requirements, or for 

inadequate implementation. An exemption to this basic rule is however, in the Lombardi’s case,767 in 

which the ECJ held that Article 4 of the Waste Framework Directive, which requires a Member State to 

ensure that waste is disposed  of without endangering human health and without harming the 

environment, does not accord individuals the right to sue in their national courts.768 The EU by 

Directive 75/442EEC on waste made to regulate most types of solid waste not regulated through 

specific Community legislation. It encourages Member States to promote waste prevention.769 This 

Directive thus became a framework for all Community waste legislation. The legislation is somewhat 

versatile, dealing with provisions on the prohibition of dangerous, harmful or uncontrolled waste 
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recovery or disposal,770 which have the effect of convincing industry to opt for cleaner technology.771 

However, several aspects of economic development are not yet sustainable in practice, as waste 

production is not yet stabilized and energy consumption is increasing, sectoral integration is still weak 

in some Member States and priorities seem to be given to economic growth in traditional terms, with 

significant negative effects on the environment.772 The situation here may have since improved 

tremendously with advancement in technological advances and stricter observance of Union’s 

statutory provisions. Its decisions have established that the founding treaties were more than 

international agreements, that EU law produced direct effects and individual rights which national 

courts must protect, and that EU law should be directly and uniformly applied in all the Member 

States.  

 

The CJEU has also extended the scope of application of the precautionary principle to all policies 

involving scientific uncertainty, introducing extremely useful clarifications on its application, especially 

as regards public health.773 The European Court of Justice also played a very prominent role in the 

evolution of the EU environmental policy, by way of a number of landmark decisions, which swayed 

the direction of the policy contrary to what the other EU institutions or organs have initially held. The 

decisions in the ERTA,774 and the Inland Waterway Vessels775 are some of the most prominent ones. 

See also the Procureur de la République v Association de Défense des Brûleurs d’Huiles Usagées 

(ADBHU) case.776 The CJEU has succeeded in uplifting the development of the EU environmental law by 

consistently supporting the Union’s preferred competence in environmental policy as against national 

competence, backing up the Commission in the uneasy task of overseeing the implementation of EU 

law in the Member States, and clarifying the meaning of key elements of the treaties.777 The EU legal 

system has proven to be extremely efficient for harmonisation and creation of a common legal culture 

among Member States, particularly  in environmental law.778 The CJEU in its early life has ensured the 

growth of policy at the European level, by developing the doctrine of direct effect and the precedence 
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of EU over domestic law, passing down a series of landmark judgments that have affected the 

character and scope of environmental policy.779 A European Forum of Judges for the Environment 

(EUFJE), was established in February 2004, with the objective of promoting the enforcement of 

national, European and international environmental law in a perspective of sustainable development 

by training national judges in European law in general and European environmental in particular. This 

goes to enhance the capabilities of the national judges tremendously, to tackle problems of European 

environmental law.780 In 1973, the Environment and Consumer Protection Committee DG (III), and the 

Committee on the Environment in the European Parliament were instituted.781 

 

Its environmental policy now adds up to considerably more than the sum of national environmental 

policies, and it currently enjoys powers such as the ability to negotiate externally with other states782 in 

international meetings, and to levy financial sanctions on those actors that do not uphold its laws and 

policies, which hitherto normally are the exclusive preserve of states.783 It has since gone farther than 

its initial objectives. In the present dispensation, the Union’s power to enter into international 

agreements in the field of the environment is no longer in doubt, sake of Article 130r(4) and (5) of the 

SEA and Article 130r(1) Maastricht Article,784 which combined together to empower Community to 

participate in international environmental agreements, and that Community’s aim shall be to promote 

measures at international level to deal with regional or worldwide environmental problems.785 In 

instances where it has been a party to an international environmental agreement, it has not usually 

been the primary participant in negotiations, but has signed only after the Member States have 

reached a common position and have all signed in their own rights,786 in keeping with the principle of 

subsidiarity, and in recognition of the level of political integration of the Member States of the Union.  
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           A formal foundation having been laid by the body of state leaders, for the EEC in 1972, environmental 

policy became incorporated in the activities under the Maastricht Treaty,787 like the promotion of 

research and technological development. The Treaty was amended in Article 2, to reflect the Treaty’s 

impact in broadening the system’s objectives thus: “The Community shall have as its task…, to promote 

throughout the Community a harmonious, balanced and sustainable development of economic 

activities….”788Environmental legislation gained momentum in the 1980s, when the EU environmental 

policy experienced relatively rapid and profound transformation, owing to an increased public concern 

for environmental matters.789In formulating its various policies on different issues, the EU institutional 

system, gives different actors, ideas, and interests opportunities to exert their influence on the 

environmental policy process,790 so that in the end the result is a consensus of the generality of 

opinions, hence its policies are usually broad-based. These include states, non-states such as non-

governmental organisations (NGOs), and international organisations. Major EU environmental 

initiatives are being taken outside the Commission and larger member states, which often prove to 

have remarkable endurance against the explicit wishes of key member states and the Commission. 791 

It is thus evident that the EU’s environmental policy-making is creating a global presence the EU, with a 

status of powerful regional governance, where even nations are not finding it easy to maintain a 

national standard.   

 

European Union (EU), environmental law has come to be viewed as a multinational issue, and an 

important part of the EU’s programme to create an internal market.792 This stems from the fact that 

regional groupings for a common market and common policies without a comprehensive common 

environmental policy will no doubt suffer a substantial defect in its implementation, if the associating 

states have parallel environmental policies, which are at variance one from another.  The EC states at 

the onset suffered several conflicts of interest on environmental matters, but inspite of this, over 200 

pieces of legislation have been passed,793 covering many aspects of environment policy including 

treatment of waste, air, soil, and water pollution control, protection of natural resources and of 

endangered species. Then, came the establishment of the European Environmental Agency in 1994, as 
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a central data collection point.794 The Community developments have impacted on the Member States 

leading in instances to identity of clear instances in which the environmental policy of the EU has 

altered the policy position, institutions or practices of Member States. Instances such as the UK’s 1990 

Environmental Protection Act, which was brought about in order to implement the requirements of 

the 1984 air pollution framework directive, and Spain, whose total dependence on Brussels has been 

notably marked in the environmental field.795      

 

 4.1.2  Instruments of Implementation 

        The EU has developed a distinctive system of environmental enforcement, a supra-national system of 

enforcement, which is unique amongst contemporary systems of governance, but it remains to be 

perfected and more attractive, to avoid delay in attaining end result, as is currently experienced.796 

The Commission has the duty under the Treaty797 to ensure the application of Union measures by the 

Member States. It has no power of inspection, but relies entirely on the information provided to it by 

individual complaints, parliamentary petitions and questions, non-governmental organizations 

(NGOs), and the Member States themselves. From the very beginning of the European construction, a 

special role was given to the private individual in the enforcement of Community law. In Van Gend en 

Loos, 1962,798 it was stated that the vigilance of private individuals to protect their rights amounts to 

an effective supervision in addition to the supervision entrusted by Articles 169 and 170, to the 

diligence of the Commission and the Member States. It is apposite therefore, to state  that in 

environmental matters, private individuals are only granted access to justice upon proof that their 

rights or interests are directly affected by a violation of environmental law. But common interest 

groups are progressively granted access to the national courts, notwithstanding, always under more 

or less restrictive conditions.799  

         

         The obligation to implement EU law is found in Article 10 TFEU, which requires Member States to 

“take all appropriate measures, whether general or particular, to ensure fulfillment of the obligations 
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arising out of this Treaty or resulting from action taken by (the) institutions.”800 Article 189(3) of the 

EEC Treaty also sets out five different types of legal instruments viz: regulations, directives, decisions, 

recommendations, and opinions. 801  Regulations and Directives constitute the most effective 

instruments of the EU environmental policy, more than the others.802 Regulations have general 

application and are binding in their entirety and directly applicable in all Member States,803 as there is 

no need for transposition into national law. They are directly applicable and are automatically 

enforceable on specified date.804 It thus may or must only be implemented to the extent required by 

specific provisions of the Regulation.805 There is a prohibition on national transposition.806 They thus 

constitute sources of national law within the EU legal order thereby presenting a deepening 

interdependence of EU and national legal orders.807 Regulations are the most powerful, based on 

particular provisions of the Treaties, and usually requiring Member States to take action to ensure 

compliance with their provisions.808 They are often employed to  lay down rules of procedure, or 

technical standards, or to amend or to adjust an existing law. They are employed where the EU 

intended to implement requirements of international conventions. They provide for sanctions in case 

of non-compliance, which may be enforceable by the national courts.809 They create rights that are 

legally enforceable at both the national and EU levels.810  

 

         Next are Directives,811 which are acts of the European Union which require Member States to achieve 

a particular result, without dictating the means of achieving that result.812 These constitute the most 

common means of enacting environmental policy.813 They are addressed to Member States and 

institutions rather than to individuals. They thus have vertical direct effect, as against the State, and 
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not horizontal direct effect, as against private individual.814 They require the Member States to adopt 

their own legally binding measures to give full effect to the Directive within their domestic legal 

system,815 hence more flexible than Regulations, but are regarded as binding as to the result to be 

achieved.816This means they are binding only in terms of the result to be achieved and not the form or 

methods undertaken to achieve that goal, 817  as the Directive determines the freedom of 

implementation allowed to the Member States, the objectives, the form of harmonization, any 

exemption clauses, and the more general context.818  The fact that Directives depend on national and 

local structures and attitudes make them peculiarly vulnerable, because they may lack thorough 

monitoring.819 It remains to be seen the extent of the vulnerability of Directives, considering that, 

within the area of indirect enforcement, the administrative arrangements are guided by national 

administrative law, though there may also be special requirements set out by EC secondary law. 

Added to this is the fact that, EC primary law acts as a guardian over the procedures of Member States 

by requiring effectiveness and non-discrimination in implementing substantial EU legislation.820Most 

focus on outlining general policy objectives, while some are aimed at harmonisation of regional law, 

they are generally binding on Member States in terms of their goals and objectives. The extent of the 

harmonisation a Directive provides has always been an issue, whether maximum or uniform, or for a 

mixed or another form of harmonisation. That is asides the issue of the level of the compliance of the 

domestic law.821    

         The bulk of European environmental legislation is laid down in Directives,822 which implies the need 

for transposition into national law, which in a way, complicates the problem of enforcement. For 

instance, in 1995, only 91 per cent of all environmental directives were transposed into national law, 

leaving 20 to 22 Directives not transposed in certain Member States.823 These might be very 

important legislation that should touch on the lives of the people that have been left out. In Van 
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Duyn,824 the CJEU developed the doctrine of direct effect, whereby it decided that Directives too 

could have direct effect, where it was unimplemented or badly implemented,825otherwise, Member 

States could avoid the effect of a Directive simply by not transposing the Directive into national law. 

Notwithstanding this, Directives could have direct effect, as it may still have certain legal effects even 

where it has not been transposed into domestic law. In this wise, it can be relied upon in law against a 

domestic legal provision that conflicts with it, especially in a case where the Member State acting 

contrary to Article 249, EC Treaty826 has not taken or has taken insufficient measures to transpose the 

Directive.827 Directives are capable of invocation before national courts, especially where such has 

been left unimplemented after its deadline.828 A Directive is binding, as to the result to be achieved, 

upon each Member State to which it is addressed, but leaves to the national authorities the choice of 

form and methods to achieve this result.829 Again, the applicable procedural law is that of the 

Member State carrying out the proceedings, subject to special requirements and the general EU 

principles of effectiveness and non-discrimination.830 Improper implementation of Directives by 

Member States was acknowledged at the Maastricht Intergovernmental Conference, and was said 

that it is central to the coherence and unity of the process of European construction that each 

Member State should fully and accurately transpose Directives into national addressed to it within the 

deadlines laid down.831 Directives are unique in that they act as bridge between EU law and national 

law.832  

          

         Then there are Decisions, which are individual Acts binding in their entirety,833 and can be aimed at 

Member States, companies or individuals.834Article 288835 provides that it shall be binding only on 

those specified in it. It has the force of law, hence, it does not require any implementation.836 

Community’s adoption and adherence to international environmental conventions have been by way 
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of decisions.837 They have administrative rather than legislative goals,838 and constitute the normal 

form of action where a Community regulation makes money available for environmental purposes.839 

The other instruments are Recommendations, opinions and guidelines, which generally lack legal 

force,840 they are merely persuasive,841 according to the ECJ,842 and usually employed only to draw 

public attention to some agreements and policy guidelines. These are thus rarely adopted in 

environmental law, however a Recommendation may have relevance to the interpretation of national 

law prompted by the EC Recommendation.843 It is important to point out that, not only does the EU 

have a sheer volume of legislation on the environment, but its environmental law increasingly tends 

to set specific environmental standards,844 a key point to its global leadership in environmental issues.   

4.1.3 European Environmental Agency 

         The Agency was set up in 1994, emanating from the Council Regulation EEC No. 1210/90 of 7 May, 

1990, but became operational in 1996, with the aim of managing information and network 

observation as well as to ensure the dissemination of comparable information. The Agency 

acknowledges its goal as an independent source of environmental information, which is demand-

driven and requiring efficiency. Its responsibilities also include helping the EU and Member States 

make informed decisions about improving the environment, integrating environmental considerations 

into economic policies and moving towards sustainability, equally to coordinate the European 

environment information and observation network.845 It also plays critical role in monitoring and 

implementing EU environmental legislation, disseminating environmental information and providing 

scientific and technical support to Member States. It does not seek to create more data, but to make 

more effective use of existing data by aggregating and standardizing it.846 Its management consists of 

a Board, a Bureau, Executive Director and Scientific Committee. The consists of one representative of 

each of the Member States, two representatives of the Commission and two scientific personalities 

nominated by the European Parliament. The Bureau is composed of  a Chairperson, about five vice-

chairpersons, one Commission representative and one member nominated by the European 

Parliament. The Board appoints the Executive Director and designates the Scientific Committee, 
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prepare the annual and multi-annual work programmes of the Agency, while the Bureau takes 

executive decisions for the running of the Agency.847 

          

          4.1.4 Environmental Funding 

          The EU established the Community’s Structural Funds meant to reduce the gap between the 

Community’s rich and poor regions, and for the proper running of the Single Market and for building 

research and innovation capacities corresponding to each region’s situation and priorities.848 The 

Funds are particularly environmentally friendly in that: they are meant for the improvement of the 

less-developed regions; the conversion of the regions seriously affected by industrial decline; the 

acceleration of the adaptation of agricultural structures, and the development of rural areas.849 These 

are as well coupled with technical assistance funded by the EU, which has been instrumental in its 

goal attaining full alignment of candidate countries with the EU environmental acquis.850    

          There is likewise, the Cohesion Fund meant to finance environmental and transport infrastructure 

projects in Member States, whose Gross National Product (GNP), is less than 90 per cent of the 

Community average, some of which comprise the four cohesion countries- Greece, Ireland, Portugal 

and Spain, and the low-economy Eastern and Central European nations who the EU in the 2000s.851 

Such beneficiary is however to avoid excessive government deficits within the meaning of Article 104c 

EC Treaty.852 An estimated €235 billion would have been transferred under the EU’s Structural and 

Cohesion Funds from richer to poorer regions to redress the gap in income and opportunity between 

regions of the EU, which are aimed also at the sustainable development of cities and declining urban 

areas.853  
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          4.2 EU Climate Change : Legal and Institutional Policies and Framework 

         The EU is the only regional organization participating in the UNFCCC and the Kyoto Protocol as a 

party. It is doing so alongside its Member States,854 and constitutes the only regional economic 

integration organization to sign and ratify the UNFCCC. In the late 1980s, a number of scientific 

reports, most prominent among which is the Intergovernmental Panel on Climate Change (IPCC), 

established climate change as a serious concern and heightened public anxiety on it, necessitating the 

formation of various negotiating blocs across the different regions of the world. 855  The EU’s 

environmental legislation rate among the best and most advanced and progressive globally in diverse 

areas from greenhouse gas emissions trading to recycling, waste management, biosafety and eco-

labelling.856 Starting 1979 when the issue of human induced climate change first came up as a 

research issue, wherein the Council adopted a multiannual EU research programme in the field of 

climatology, to the Fourth Environment Action Plan in 1987,857 and in the Fifth Environmental Action 

Plan. It was similarly identified as a priority, adopted from the 1992 UNCED, introducing the concept 

of sustainable development into the EU environmental policy. It also acknowledged the need for both 

mitigation and adaptive measures.858  

 

         Consequent upon the UN setting of negotiations in train towards a global instrument to address the 

climate change concern,859 distinct negotiating blocs were rapidly formed,860 with the EU constituting 

a formidable and impressive force in combating climate change. Similarly are business concerns and 

cartels such as the energy giants, and the Organization of Petroleum Exporting Countries (OPEC). In 

2000, the EU established the European Climate Change Programme (ECCP), with the responsibility to 

identify the most environmentally beneficial and cost-effective policies and measures to enable the 

EU meet its commitments under the Kyoto Protocol, to drive forward efforts to meet the targets set 

by the Kyoto Protocol.861 Combating climate change formed part of the EU foreign policy.862 It has 
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thus to a large extent with the US, determined the international climate commitments since the 

adoption of the UNFCCC in 1992.863 To date, the EU and its Member States have adopted an 

impressive array of policies and measures aimed at reducing GHG emissions,864 with a stabilization 

target based on 1990 levels, one with a clearer and stronger than the Convention’s.865 With a lot of 

instruments representing different regulatory approaches being adopted, the EU managed largely to 

overcome the constitutional problem not having a general competence for an EU energy policy.866    

           

         A more serious commitment on climate change and development gained momentum on the 

Community level when in 1999, the Council instigated the Commission to come up with an action plan 

to integrate climate change into the EU’s development. This materialised in 2003 with the adoption of 

a key document which laid the foundation for an integrated strategy for addressing climate change 

and poverty reduction concerns with an action plan for 2004-2008.867 The EU is taking massive steps 

in mainstreaming the environment and climate objectives, leading to far-reaching environmental 

reforms of the CAP.868 The ECCP adopted a multi-stakeholder approach, serving both as an instrument 

of implementation for EU climate policies and as a vehicle for participation by industry, by which it 

was able to carry along the European Petroleum Industry Organization (EUROPIA), consisting of 21 oil 

companies and refineries, which initially vehemently opposed the EU’s climate policy, especially the 

carbon/energy tax. The body now embraces the EU’s emission trading directive.869 The ECCP areas of 

concentration centered on energy, transport, industry and research, with attention on emissions 

trading, a major policy focus of the EU.  

          

         The EU has strict policy framework on each of these, which are observed by the Member States. Since 

1973, six Environmental Action Programmes have been developed and implemented, with each of 

them providing a platform for the discussion of European environmental policy for the next decade, 

while putting EU policy in the context of international developments.870 The amount, scope and 

stringency of EU environmental regulation have been growing since the 1980s, but this is quite 
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consistent with a great deal of important norm and standard setting going on at national level.871 This 

implies that growth of environmental concern in the EU is a coincidence of national environmental 

growth. Environmental policy is essentially regulatory,872 rather than distributive or redistributive. 

Regulatory policy requires a thorough and expert knowledge of the regulated activities.873 Successive 

Environment Action Programmes have emphasised improvement on energy efficiency, Specific 

Actions for Vigorous Energy Efficiency (SAVE), changing from fossil fuel to other more efficient sources 

with less emission and consequence to the atmosphere- less GHG effects. Fossil fuels (oil, gas and 

coal) constitute about 80 per cent of current power consumption in the world, and by 2030 global 

energy consumption is estimated to increase by almost 60 per cent. Fossil energy resources are 

limited, exhaustible and are polluting by emitting CO2 into the atmosphere, responsible for global 

warming. But solar energy is inexhaustible, does not emit CO2 and is available everywhere, capable of 

being sourced or generated domestically by every house. It does not produce toxic waste nor 

encroach on the food chain unlike the nuclear power and biofuels respectively.874 It has thus since 

1997, promoted renewable energy sources as a priority. In 2001, Member States were bound by a 

Directive875 to take measures to promote the growth of electricity produced from renewable energy 

sources in accordance with indicative national objectives.876 It takes as a priority, the establishment of 

an EU-wide emission trading scheme, the evaluation of the ECCP as basis for further measures, 

encouraging renewable energy generation, with a view to doubling its share in the gross consumption 

from 6 per cent in 1997 up to 12 per cent in 2010 and a mandatory national overall target ranging 

between 13 per cent and 40 per cent by 2020.877 In the transport sector, identifying actions to reduce 

GHGs from aviation, improving transport logistics and organization, reducing vehicle emissions.878 It 

introduced the clean car policy, which required the introduction of catalytic converter in all cars in 

1992.879 This brought about the introduction of unleaded petrol into the auto industry in the EU, 

spearheaded by Germany, which has considerable more experience in the catalyst technology than 

most of their European competitors. This brought a great relief from the effects of Lead on human 
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health.880The transport sector contributes a third of the EU’s CO2 emissions, yet the task of reducing 

transport emissions is one of the biggest climate change challenges the EU is facing.881 In 2003, the 

second ECCP Progress Report indicates that there is a clear shift of focus from development of 

measure to implementation, as presented by the Commission.882  

 

         

 

         European Union Emissions Trading Scheme (EU ETS) 

        Emissions trading was first mooted by the US and appeared within the negotiation process in a 

UNFCCC Secretariat paper on policies and measures prepared for the third Ad Hoc Working Group on 

the Berlin Mandate (AW GBM), in March 1996.883 The EU Emissions Trading Scheme (EU ETS),884 

started on 1 January, 2005, was launched with the purpose of reaching the EU reduction target 

according to the KP, and in a cost-effective way.885 Even though shrouded in a complicated design,886 

yet constitutes a single largest carbon market in the world with 1.6 gigatons of CO2 worth some €28 

billion in trade in 2007, representing the world’s most far reaching GHG reduction policy, which limits 

CO2 emissions from 12, 000 facilities across Europe and by mid-2012 has covered some 11,000 

installations (power stations and industrial plants)in EU 28 plus Norway, trading about €75 billion ( its 

lowest since 2008), a fall from the previous year’s €112 billion.887 There are some 10 emissions trading 
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systems in the world covering about 9 per cent of the world’s carbons emissions.888 The aviation 

sector was included in the ETS scheme from 2012.889 The EU ETS is the central pillar of EU climate 

policy, by cap-and-trade system.890 The EU ETS was conceived to cover more than 40 per cent of the 

total greenhouse gas emissions in the EU 839 installations, corresponding to a third of the total EU-27 

greenhouse gas emissions.891 It covers electricity and major industrial sectors (including oil, iron and 

steel, cement, and pulp and paper), that altogether produce nearly half of the EU’s CO2 emission.892 

The legal framework for the EU ETS constitutes an important but not the only part of EU climate 

policy,893 having an impact of making it easier for energy commodities prices on the carbon market to 

be detected.894 Almost half of Europe’s CO2 emissions895 are a phased programme,896 whose third 

phase is expected to continue beyond 2012,897 reviewed periodically to propose developments in the 

scheme.898 It covers almost half of Europe’s CO2 emissions.899 Its major advantage being that it gives 

the industry the flexibility to identify the most cost-efficient GHG abatement possibilities.900 This 
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scheme was further enhanced by the Linking Directive901 adopted in September 2004, with the aim of 

promoting the development of the project based mechanisms, adhere to the environmental and 

social responsibility policies of the EU, emphasising that project based mechanisms should only 

supplement and not replace domestic actions.902 Under the EU ETS, there is a basic design for aviation 

emissions cap,903 which is calculated on the average of annual emissions in 2004-2006, which is 

expected to cap at 95 per cent by 2013. Air passenger traffic flow has increased tremendously over 

the years from 88 million in 1972 to 344 million in 1994, and 827 million in the EU 27 by 2012 and 

expected to raise carbon emissions to 1.638 billion tonnes per year in 2050 from 391 million tonnes in 

2006,904 with a consequence of increased air emissions. It is estimated that a single trans-Atlantic 

return flight emits half the CO2 emissions produced by all other sources (lighting, heating, motor 

vehicles, etc.), consumed by an average person per year.905  It is also estimated that emissions from 

civil aviation globally will rise from approximately 415 million tons of CO2 in 1992 to 1,440- 2,302 

million tons in 2050.906 Aviation is the fastest growing source of greenhouse gas emissions in the 

transport sector and the most climate-intensive form of transport, accounting for about 5 per cent of 

global warming.907  Emissions here are calculated based on the entire flights departing from or arriving 
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at an EU airport.908 Europe passed a law in 2008 to require airlines to account for emissions for the 

entirety of any flight that takes off or lands at any airport in Europe, even if that flight began or ended 

as far away as Shanghai or San Francisco. Airlines from outside of the EU would be required to 

surrender allowances, if they depart from or arrive at an airport in the EU. The EU approach is 

deemed remarkable because a number of countries including the US and many developing countries 

did not commit themselves to emissions reduction under the KP.909 How the EU would enforce this 

approach remains an issue under international law, but for a provision of the Chicago Convention on 

Civil Aviation principles that all laws and provisions of a country must be applied on all aircraft 

regardless of their nationality, which provides an indication for the possible legality of the 

approach.910 Under the European system, airlines must show each year that they have bought a 

sufficient number of carbon permits to compensate for their emissions on those routes.911 However, 

the International Civil Aviation Organisation (ICAO),912 has reached a preliminary agreement in 

October 2013, to develop global rules to control airlines emissions, representing  a first major move 

towards industrywide rules to limit carbon pollution as a way of addressing aviation greenhouse gas 

emissions. This will ensure that all airlines are treated fairly wherever they fly. Inspite of this, a 

number of countries continue to reject the EU Regulations,913 increasing pressure on the region to 

scale back or repeal one of its flagship environmental laws by which it sought explicit endorsement to 

levy carbon fees on international airlines using European airports for the length of their flights within 

European airspace.914 By this measure, all emissions from flights between airports in the European 

Economic Area (EEA)- the 28 EU Member States plus Norway and Iceland would continue to be 

covered. From 2014 to 2020, flights to and from countries outside the EEA would benefit from a 
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general exemption for those emissions that place outside EEA airspace.915 The CJEU ruling in favour of 

the Scheme in this case, declared that the EU aviation scheme is compatible with international law. 

Regardless of the nuances against the scheme, it has succeeded in promoting low-carbon strategies in 

many major emitting industries, hence ICAO agreed in October 2013 to develop a global market-based 

measure for international aviation.916 The step of the EU on this is a right step in the direction, 

considering the fact that aviation and shipping emissions have been on the agenda of the UNFCCC 

since the first COP in 1995, yet no concrete measures to control them have agreed,917 so it could 

rightly assumed that these same forces would always move to frustrate any measure that the 

UNFCCC, ICAO or any such other body might want to take to control them, if a regional group like the 

EU does not brave it and  make the move. This is despite that the KP918 indicates that Annex I Parties 

shall pursue limitation or reduction of emissions of GHGs from aviation and marine bunker fuels, 

working through the ICAO and the IMO respectively.919 , It thus infers that ICAO’s supposed position 

on EU’s ETS on this sector is misplaced and unfounded to say the least.  

 

         In 1996, the EU enunciated its intention to double its share of renewable sources of energy by 

2010,920 the Commission thus embarked on enhancement of renewable energy sources921 as part of 

its strategy to reduce GHG emissions, attaining a 22 per cent target in 2006,922 and by 2012, it 

recorded a further level fall of 1.4 per cent, which is expected to further reduce by 20 per cent from 

the 1990 levels by 2020. EU’s energy mix in terms of production and consumption reflects heavy 

dependence on oil and gas and a combination of renewables, solid fuels and nuclear. Energy imports 

stands at 54.8 per cent of EU’s total consumption in 2008.923 A marked shift from fossil fuels is 

remarkable in the region, as renewable electricity output capacity is expected to have grown by about 

50 per cent to 512 gigawatts at the end of the decade,924 while generation capacity from fossil fuels is 
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expected to rise marginally by 0.7 per cent to 471 gigawatts. EU imports more than 80 per cent of the 

oil and of the gas it consumes, with 34 per cent of natural gas and 33 per cent of the oil coming from 

Russia in 2009, with an estimated increase to 70 per cent of the overall energy needs by 2030 if 

current is not reversed. Its energy consumption design has oil taking 37 per cent, gas 24 per cent, solid 

fuels 18 per cent, nuclear 14 per cent and renewable resources 7 per cent.925 The EU’s strategy for 

sustainable development contains a number of energy-related measures, including a phase-out of 

subsidies for fossil fuel production and consumption by 2010.926 This has gingered non-fossil fuel 

energy drive considerably in parts of the EU, as at least 4 states in northern Germany now get not less 

than 46 per cent of their electricity from wind.927 A number of European, but non-EU Member States, 

would have been in the ninety per cent margin then.928 In addition to the Energy Trading Directive are 

Directives on energy efficiency,929 the promotion of electricity produced from renewable energy 

sources,930 and others. Now there is a broad and complex package of regulatory measures established 

at the EU level, representing a mix of instruments such as soft laws, market-based instruments931 and 
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the traditional command and control regulation.932 The goal of the EU as outlined in its Action Plan for 

Energy Efficiency933 is the attainment of reduction of its energy consumption by 20 per cent in 2020, 

through an objective of reducing reliance on energy imports,934 while promoting alternative forms of 

energy, and developing minimum efficiency requirements for energy-using appliances, enhanced 

awareness among consumers regarding sensible and economic energy use, improving the efficiency of 

energy production, transport and distribution of heating and electricity, and improving the energy 

performance of buildings.935  The EU has such a large body of environmental policy that it is called 

“environmental acquis.”936 The EU within its mandate of creating an efficient internal market, 

engaged with the Member States on reducing subsidies in the energy sector, formulating policies that 

also have direct influence on energy, by virtue of its far-reaching competence on environmental 

protection. 

 

         In 2003, the Council and the Parliament adopted a Directive937 on the promotion of the use of biofuels 

as a source of renewable energy and alternative supplies to the oil consuming sectors especially the 

transport sector. Renewable energy consists of wind power, solar (photovoltaic) energy, biomass, 

geothermal energy, heat-pump systems and biofuels, which are considered to be of immense 

importance in mitigating the impacts of climate change.938 It was envisaged to promote a minimum 

percentage of biofuels for transport starting with two per cent in 2005, and 5.75 per cent in 2010. This 

Directive requires Member States to place biofuels and other renewable fuels on their markets.939The 

objectives of the EU action can be seen in two major perspectives: to integrate the sector within the 

common market, and to secure renewable energy supplies.940 The EU has outlined in its Renewable 
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Energies Roadmap, the objective of increasing the proportion of renewable energies in its energy mix 

by 20 per cent in 2020.941 Early environmental legislation concentrated on command and control 

provisions in conformity with the prevailing convictions in continental Europe, which however, 

became more flexible, giving room for discretion to national/local authorities. This also has given way 

to EU’s decision in principle, not to harmonise standards for industrial installations. Notwithstanding 

these, is still generally perceived that command and control measures are the core approach to the 

effective protection of the European environment.942 Measures under this are such as covering 

regulations in the area of water pollution, air pollution, waste management, control of chemicals and 

noise reduction.943 The EU’s stance on renewable energy stems from the fact that, the use of any 

renewable energy source makes a significant contribution towards climate protection, placing energy 

supply on sustainable ecological footing and consequently helping to conserve the natural balance. 

This is in keeping with the Kyoto Protocol demands and the EU Directive on electricity production 

from renewable energy sources.944 The most important source of renewable energy in the EU was 

biomass and waste, accounting for 67.7 per cent of primary renewable production in 2009; while 

hydropower constitutes the other main contributor with 19.0 per cent, and wind energy contributes 

7.7 per cent, rising from a previously relatively low rate of production.  

 

         The volume of renewable energy produced within the EU thus increased overall by 60.2 per cent 

between 1999 and 2009.945 More than three-quarters (77.3%) of the renewable energy produced in 

Cyprus was from solar energy. Wind power production was particularly high in Ireland (41.4%), Spain 

(27.3%) and Denmark (21.0%). Geothermal resources constitutes close to one-third percentage of the 

renewable energy production in Italy, while hydropower constitutes close to one-third of renewable 

sources in Austria, Slovenia and Sweden, and constitutes even higher in Norway, Switzerland and 

Croatia. The output of renewable energy in Germany grew at an average rate of 13.1 per cent per 
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annum between 1999 and 2009, constituting regional lead, while Belgium, Ireland and Slovakia 

recorded average growth rates in excess of 10 per cent per annum.946 The current policy is known as 

20-2020, by which members should reduce greenhouse gas emissions by 20 per cent relative to 1990 

levels. It also requires a 20 per cent improvement in energy efficiency, a binding EU-wide at least 27 

per cent of renewables was recommended by the European Commission, which called for a 40 per 

cent emissions reduction by 2030, giving greater flexibility to member countries to determine their 

own energy mix.947 This is perceived as a weak policy proposal by the EU’s Executive Branch.  The 

European Parliament however on February 5, 2014 voted for three binding targets for 2030, it voted 

for a 40 per cent cut in CO2 emissions, 30 per cent share of the energy market for renewables and a 40 

per cent improvement in energy efficiency, all by 2030, final decision is left for the European Council 

to ensure that the EU’s promise to cut its greenhouse gas emissions by 80-95 per cent by 2050 is not 

jettisoned and to ensure a positive way forward for European renewables technologies.948 The EP 

proposed a more coherent policy instrument to incorporate instruments available within the EU 

regional policy to achieve the 2030 targets, employing a better use of the European Structural and 

Investment Funds, and better coordination between the Council, the Commission and the European 

External Action Services.949 There is every possibility of the EU putting its weight strongly on the 

renewables considering the advantages they have over the other sources. Large scale investment in 

renewables promises to push down electricity prices, and give advantage to European industries. 

Unlike fossil fuels and nuclear, there is no “fuel” to the cost of wind solar or hydro, because wind, 

solar and water resources are free meaning that once investment costs are paid-off, energy prices can 

be lowered.950 These are asides the fact investments in renewables will engender high employment 

rates with the rise of technology-based industries springing up with it, as example from Germany has 

already shown. The Commission estimates roughly 400,000 net new jobs will be created if the EU 

meets its 2020 energy savings target.951              
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         Carbon energy tax and the Specific Actions for Vigorous Energy Efficiency (SAVE)952 programme were 

expected to achieve the bulk of the emissions reductions of the EU and its Member States, which 

constitute the main policy thrust of the Union.953 A carbon tax would also, make the economy more 

resilient, in that it would make the economy more competitive in international trade, considering 

that, export superstar Germany has among the highest energy prices in the world, while the list of 

countries with the lowest energy prices is littered with import-dependent basket-cases like Egypt, and 

Pakistan. To be competitive, a country has to be ready to react to changes in the global economy. A 

carbon tax would be better than the regulatory alternative, as it is more flexible and resilient to 

market-based environmental policies than the command-and-control regulations which are inherently 

rigid and brittle, and actually providing perverse incentives to waste energy. A carbon tax would 

enhance the resilience that the economy needs to respond not just to environmental risks, but also to 

geopolitical and trade shocks. A carbon tax would tax efficiency, as it is much more broadly based, 

since economic activity of every sort depends to some extent on carbon-based energy, hence a low 

rate of tax herein would raise a large amount of revenue, which could present revenue neutrality 

where it is enhanced to the detriment of other rates of tax revenue.954 It would spur innovations in 

energy efficiency and carbon-free energy sources.955 Indeed, the CO2/energy tax which was shelved in 

November 1994 as a result of the reluctance of the Member States to agree on the proposal was to 

later become the very centerpiece of the EU climate policy. 

 

         The need for an energy tax was seen in the context of international developments in relation to 

climate change,956 and protection of the environment, which is one of the essential objectives of the 

Community. It is seen as an important objective of the Community’s energy policy towards ensuring 

that the methods of producing electrical energy are particularly environmentally friendly.957 It was 

meant to take the place of emissions regulation that fixed standards for all sources, and to provide a 
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constantly adjustable and relatively easily administered system of environmental incentives.958 Also, 

in terms of adequate use of economic instruments to meet the goals that have been set in the 

environmental field, particularly in relation to the control of greenhouse gas emissions.959 Initially, it 

did not seem very realistic to expect that the necessary consensus for the introduction of taxes or 

charges in the area of waste prevention960 or on  environment matters would be reached soon. This 

regulatory energy tax initiated to promote energy- saving behaviour by households soon became an 

important driver of green electricity. The exemption of green electricity from the tax turned out to be 

a rather effective policy strategy to support the concept.961 This, because the political sensitivity of 

administrations in Member States, political agencies, public opinion and numerous other interests 

against a transfer of the classical prerogative of a nation state to raise taxes to the supranational 

Community could be easily glossed over, and discussions on subsidiarity and new nationalism, 

demonstrate the reluctance against Euro-taxes or charges, even where they are destined for the 

protection of the environment of the European continent.962 

 

         The EU energy tax directive was however, adopted in 2004,963 replacing the Mineral Oil Tax Directives. 

This Directive does not introduce a new tax, but rather provides a framework of rules to restructure 

and harmonise national tax systems964 within the context of the single market,965 establishing general 

arrangements for the taxation of energy products and electricity. In line with the EU’s objectives and 

the KP, it encourages more efficient use of energy so as to reduce dependence on imported energy 
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products and limit GHG emissions.966 The Directive merely seeks to provide an internal energy market  

and promote the reduction of environmental damage caused by energy production and 

consumption.967 The EU carbon energy tax would reduce coal output by over 40 per cent between 

1990 and 2050, which would result in perceived political and economic costs to Germany, but remains 

good sense economically. Germany is a major coal producing country, with coal satisfying about one-

third of its primary energy requirements in 1990, but coal as the dirtiest fossil fuel, was the first target 

for removal in an effort to achieve reductions in CO2 emissions.968 If Germany would take this 

sacrifice, it cannot be too much for the US or any other nation for that matter to find alternative to 

coal energy until sufficient technology is adopted to derive cleaner energy from coal.  

         

        The EU wishes to fully integrate its Member States’ energy markets by 2014 so as to provide 

consumers and businesses with more and better products and services, increased competition and 

more secure supplies, towards enhancing efficiency, the Commission is aiming at measures focusing 

on public transport and building for potential savings.969 It is observed that decrease in fossil fuels 

energy would have positive side-effects on human health and the environment, because of reduced 

air pollution by harmful substances.970 In the same vein has the continent’s use of nuclear energy 

been going down, as in other parts of the world especially with the Fukushima disaster in Japan 2011, 

which led to great disaster. As of the start of 2014, 426971 nuclear reactors were in operation out of 

the total of 436972 the world has. These have a total combined power generation capacity of roughly 

386 million Kilowatts. In 2009, nuclear energy accounts for about 15 per cent of world’s electricity, 

with just about 30 nations then accounting for this figure.973 In 2013, three new reactors came on line, 

two in China and one in India, while six were shut down, two in Japan and four in the US. Germany has 

decided to phase out nuclear power, while 81 reactors are currently under construction with more 

than 60 per cent being built in Asia, China alone accounting for 31 of these. China is thus looking to 

have 71 new nuclear reactors with a power generation capacity of around 74.82 million Kilowatts, 

bringing it to surpass Japan and France, and second only to the US in terms of nuclear power 
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generation by the end of the 2020s. Five countries including South Korea and China began 

construction of a total of eight reactors in 2013.974 Nuclear power accounts for approximately 20 per 

cent of the US electricity production, from more than 100 nuclear generating units in operation in the 

US.975  

          

         Nuclear reactors release GHGs into the atmosphere as they use diesel generators as a means for back-

up electric power in case of emergencies. The gases consist of carbon monoxide, nitrous oxides and 

sulfur dioxides. The exhaust gases from buildings containing radioactive processes is radioactive in 

nature, their air ejector exhaust is also radioactive, which pass through delay pipes, storage tanks and 

hydrogen recombines before being released into the environment. Radioactive exhaust from nuclear 

power plants is known to be medically harmful to the skin, nuclear plants wastes are generally 

radioactive wastes.976 Waste heat produced due to the intrinsic inefficiency of energy conversion, as a 

by-product of power generation is much the same whether coal or uranium is the primary fuel.977  

Waste water generated from uranium mining operations and rainwater runoff do contaminate 

groundwater and surface water resources with heavy metals and traces of radioactive uranium. 

Likewise, heavy metals and salts build up in the water used in all power plant systems including 

nuclear ones, having higher temperature discharged from the power plant, which negatively affect 

water quality and aquatic life. These can have serious adverse health impacts on human and animal 

health.978 Environmental contamination may result in cosmic radiation and as well caesium-137, with 

a 30-year half-life consequence.979 Two of the world’s most devastating nuclear tragedies include the 

Chernobyl nuclear disaster of April 1986, which caused 31 deaths and 64 as of 2008, with 350,400 

people resettled. And the Fukushima nuclear disaster of March 2011, which caused huge damage. 

15,884 people died due to the earthquake and tsunami which triggered the nuclear meltdown and as 

of August 2013, approximately 1,600 deaths related to the evacuation conditions like living in 

temporary houses and hospital closure, which are direct effects of the nuclear disaster.980  The 

Chernobyl heavily contaminated 2,600Km2, 16 cities, towns and villages permanently dead, and a total 
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of 1.3 million Km2 of land contaminated to varying degrees of radioactive caesium.981 All of Japan’s 48 

reactors have been offline since September 2013, yet the country has produced the equivalent energy 

capacity of seven large reactors- 6,800megawatts, since July 2013 through 400,000 small household 

solar PV installations.982  Solar power surged in 2013, as Japan invested the most money in solar 

power of any country in 2013.983 Nuclear power is also susceptible to serious risks in relation to 

nuclear proliferation, terrorism and management of wastes. 984  The more countries acquire 

enrichment, much the more the world becomes dangerous, as then would there be more potential 

nuclear weapons states.985 Nuclear power plants when built to be as safe as possible and still 

affordable are cleaner and more economical than conventional fossil fuel power plants, even though, 

their operation requires extensive technological knowledge, discipline and an enormous sense of 

responsibility.986        

The Council adopted the SAVE programme by a Decision,987which is aimed at promoting energy 

efficiency in the EU. Energy issues became so decisive suffering from a split of competence, as aspects 

of energy pertaining to trade and services register as an EU competence, while all other economic 

activities relating to the energy sector fall within Member States remit.988 In the post-Lisbon era, the 

EU has an express provision on energy, as a specific chapter on energy more clearly than what obtains 

earlier, notwithstanding that it has always exercised jurisdiction on energy beforehand.989 This 
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provision states the four main aims of the EU energy policy as to ensure the functioning of the energy 

market; to ensure the security of supply in the Union; to promote energy efficiency and energy saving, 

and develop new and renewable forms of energy; and to promote the interconnection of energy 

networks.990 This comes under an EU shared competence with the Member States,991 Thus the 

European major climate change policy instrument is the Greenhouse Gas Emissions Trading Directive 

(the ET Directive), which constitutes an EU-wide market for greenhouse gas allowances.992 The EU is 

itself in fact, disabled as there is no coherent framework of competences to address the complex 

climate change problem, nonetheless, it has adopted a complex regulatory package, internal discord 

challenging efforts to develop and dispatch coordinated European policy.993 The EU environmental 

policy remains isolated in a class of its own, as it is a field that seldom reaches the highest political 

spheres in the EU, notably the European Council.994 It has a distinctive character in terms of such 

dimensions as legitimacy of EU policy competence, the policy instruments available to achieve policy 

goals and implementation or enforcement problems associated with the achievement of those goals. It 

is also less well-entrenched policy sector than most others. Council adopts resolutions concerning the 

energy policy objectives, usually for a period of 10 years,995 which however, has to define itself in line 

with single market policy objectives.996 Howsoever it may be observed, the bulk of the activities carried 

out by the Community in the area of environment has been of a legislative  or regulatory nature, aimed 

at a more preventive approach to environment policy, which approach has received greater emphasis 

in recent years notwithstanding the reticence expressed by certain Member States.997 The SEA998 

stipulates that environmental protection requirements shall be a component of the Community’s other 

principles.999 Summarily, the EU’s environmental policies or principles can be summed up under these 

short items viz: that, Community action should aim at a high level of protection; that preventive action 
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should be taken, as necessary and appropriate; that, environmental damage should be rectified at 

source; that, the polluter should pay.1000    

 

        4.2.1 The EU and the Kyoto Protocol          

         The role of the EU in the process of negotiating the Kyoto Protocol remains formidable and 

impressive, with the EU Member States coordinating their negotiating from a common position 

thereby causing the emergence of a climate change strategy.1001 The EU played a decisive successful 

role in midwiving the results of the Kyoto negotiations. Its main priority being to secure the 

participation of other industrialized nations in a legally-binding agreement with specific targets for 

each country, with the exception of the US and Australia.1002 The EU’s perspective has been focused 

on the need to broaden (seek ways to increase the engagement of developing countries) and deepen 

(further develop mechanisms under the UNFCCC) the climate change regime.1003 The EU1004 shares a 

common commitment with some other nations like the US, Canada, New Zealand and Switzerland, on 

designing a strong and effective compliance system characterized by an enforcement function, though 

its approach to the Kyoto presumes a less mechanical view of enforcement. Its position presents the 

need for domestic action, as demonstrated by the prevalent use of Directives, in the implementation 

of its environmental policies above other instruments, and sought to cap the extent to which any one 

party could rely on emissions reductions generated outside its jurisdiction to meet its target.1005 The 

common environmental policy goals of the EU appear to have been stimulated by the emergence of 

the issue of acidification, which played a major role in the recognition of the truly international 

character of environmental problems. A basic motivation for the internationalization of European 

environmental policy stems from the fact that environmental problems themselves cannot be solved 

at the national level, because of their transboundary character. Also, it is to avoid the negative 

economic consequences that would result from environmental policies being followed only at the 

national level, resulting in barriers to international trade caused by national product norms or costs 

                                                           
1000

 HUNTER Rod and MUYLLE Koen J., European Community Deskbook, Washington D.C., 1999, p.22. 
1001

 Streck, ibid., p.94. 
1002

 PAVESE Carolina B. and TORNEY Diarmuid, The Contribution of the European Union to Global Climate Change 
Governance: Explaining the Conditions for EU Actorness, Revista Brasileira De Politica Internacional, Vol.55, No. spe Brasilia, 
2012, p.133. Available at http://scielo.br/scielo.php?pid=s003473292012000300008&script=sci_arttext . Site visited 13-04-
2013. 
1003

 GUPTA Joyeeta, Good Governance and Climate Change: Recommendations From a North-South Perspective. In PEETERS 
Marjan and DEKETELAERE Kurt (Eds.), EU Climate Change Policy: The Challenge of New Regulatory Initiatives, Cheltenham, 
Edward Elgar Publishing, 2006, p.300.    
1004

 The EU approved the UNFCCC on 15 December, 1993 and the Kyoto Protocol on 25 April, 2002. See Council Decision 
94/69 1993 O.J. (L 033) (EC) (concerning the conclusion of the UNFCCC). And, Council Decision 2002/358, 2002 O.J. (L130) 
(EC). Available at  http://Europa.eu.int/scadplus/leg/en/lvb/128060.htm (concerning the approval on behalf of the 
European Community, of the Kyoto Protocol to the United Nations’ Framework Convention Climate Change and the joint 
fulfilment of commitments thereunder).  
1005

 WERKSMAN Jacob, The Negotiation of a Kyoto Compliance System. In STOKKE Olav Schram; HOVI Jon and ULFSTEIN 
Geir (Eds.), Implementing the Climate Regime: International Compliance, London, Earthscan, 2005, p.24.  

http://scielo.br/scielo.php?pid=s003473292012000300008&script=sci_arttext


  150   
 

incurred by environmental requirements that would endanger the competitiveness of national 

industries.1006   

          

         Collateral with the principle of subsidiarity as discussed above is the principle of solidarity, or EU 

loyalty, as prescribed in Article 4 TFEU, which requires Member States to take all appropriate 

measures to ensure fulfilment of the obligations arising out of the EC Treaty, or resulting from action 

taken by the EU institutions. It also requires them to facilitate the achievement of the EU’s objectives, 

and to abstain from any measures that could jeopardize the attainment of the objectives of the 

Treaty.1007 This greatly enhanced the EU’s efforts in achieving the attainment of its targets under the 

KP, alongside Council’s agreement with the Member States under a Burden Sharing Agreement, which 

adjusted the national targets under the KP within a common European “bubble.” The EU was firmly 

committed to implementing strategies and policies to achieve its Kyoto targets, notwithstanding the 

non-committal and withdrawal of the US, which was the largest emitter from all international 

processes related to the mitigation of global climate change. The US decision to withdraw from the 

protocol in 2001, widened the window of opportunity for the EU at the international level, and also 

had a catalytic impact on its internal cohesion, as it ushered in a significant boost in the external 

opportunity structure.1008 EU’s commitment and decision to go forward with the implementation of 

the Protocol, even before the treaty entered into force sent a powerful message to the rest of the 

world.1009 Within the “bubble,” the EU is to reduce its greenhouse gas emissions to 8 per cent below 

1990 levels, this reductions divided among EU Member States according to historical contribution to 

greenhouse gas emissions, with each individual EU country being responsible for meeting its EU 

greenhouse gas emission reduction targets and for establishing national climate change policies1010 at 

the United Nations Copenhagen Climate Conference 2009, the EU committed itself to a 20 per cent 

GHG emissions cut by 2020, compared with 1990.1011                   
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        The EU has been particularly mindful of its policies on climate change such as would not affect its 

trade performance and economic interests, 1012  and such as would not adversely affect the 

performance of its industries in the emerging global markets. This is because the standard of product 

acceptability for international consumers would be increasingly set by the country with the most 

stringent pollution control standards, so that the future of the post-industrial economy would depend 

on its ability to produce high value, high quality products meeting high environmental standards.1013 

To this end therefore, its position on the use of trade measures for environmental protection can be 

described as schizophrenic or self-protection.1014 This is understandable considering the disposition of 

American corporations’ disposition to climate change issues, and of course, economic competitiveness 

concerns, which has for long been a perennial feature of EU environmental policy making.1015 Despite 

this, the EU has made combating climate change the first priority of the 6th Environmental Action 

Programme.1016 And as in other parts of the world, an increasing sensitivity to global economic 

competition and budgetary constraints has made European governments wary of any form of 

regulation which might threaten economic growth, foreign investment, export markets and 

employment creation.1017 It is also imperative to appreciate this from the point that the European 

Council meeting in Paris in 1972, acknowledged that economic expansion should be accompanied by 

environmental protection so as to achieve a genuine  improvement in the quality of life,1018 hence the 

disposition of the EU, so its action be not at variance with its purpose. It is pertinent to appreciate it 

that, the environment and the economy go hand-in-hand.1019 The EU will participate with the World 

Trade Organization (WTO), on issues of trade and environment with the aim of sustainable 

development towards promoting a balanced approach, giving preference to multilateral solutions to 

problems emanating from trade and environment and promoting transparency with a view to 

implementing environmental measures including new instruments of environmental policy.1020 It is a 

party to a number of Multilateral Environmental Agreements and a strong proponent of international 

environmental action and cooperation, which has paid off handsomely in the EU’s relations with many 
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other nations, especially the developing nations with whom climate change constitutes a key 

component of its relations.1021 

         

         The European Union and its Member States have ratified and/or approved both the UNFCCC and the 

Kyoto Protocol and thus are bound to meet specific international climate change obligations.1022 The 

EU Treaty1023 confers on the EU the powers to enter into international agreements on environment. 

This is amply supported by Article 130r (1), which enunciates the aim of the environmental policy as 

one promoting measures at international level to deal with regional or worldwide environmental 

problems.1024  Analysis of the EU’s current climate change policies reveals that the EU has a 

multifaceted programme designed with the ambitious goal of exceeding its Kyoto Protocol 

obligations.1025 The EU experienced a 48 per cent increase in gross domestic product (GDP),since 

1990, but has coincidentally succeeded in reducing its emissions by 18 per cent between 1990 and 

2010, the trend continuing in 2011, according to the European Commission’s annual report released 

on 24 October, 2012. Data for 2011 show that EU15 GHG emissions dropped by 3.6 per cent and EU27 

emissions by 2.7 per cent compared with 2010. It specifies further that EU15 emissions fell to 14 per 

cent below the base year level in 2011 and EU27 emissions to roughly 18 per cent below 1990 levels. 

This shows that although the economy has expanded significantly, emissions have declined, positing 

that it is possible to decouple economic growth from emissions.1026 Other countries’ emissions have 

increased over the same period- most significantly, that of China, whose share of global emissions has 

grown from 11 per cent in 1990 to almost 29 per cent in 2011.1027    

           

         There is the need for a durable global regime that addresses both current and future impacts of 

climate change. It may be argued that a global regime is not possible for obvious reasons that the US 

and some notable countries are not participating in KP, and the KP itself has expired with no 

immediate successor to it. Since we cannot avoid current impacts or prove that they are caused by 

climate change, we should then focus on limiting the damage in the future through the development 

                                                           
1021

 European Union, Climate, European External Action Service (EEAS). Available at 
http://eeas.europa.eu/delegations/Nigeria/key_eu_policies/climate/index_en.htm . Site visited 30-05-2013. 
1022

 Council Decision 2002/358. 2002 O.J. (L 130) (EC), available at http://Europa.eu.int/scadlpus/leg/en/lvb/128060.htm . 
See also UNFCCC, KYOTO PROTOCOL STATUS OF RATIFICATION, 
http://unfccc.int/files/essential_background/Kyoto_protocol/application/pdf/kpstats.pdf . See also Carlarne, ibid, p.266.   
1023

 See Article 130r (4), now Article 191 TFEU. 
1024

 DUHOT Stibbe, ibid. See also London, Caroline, ibid., p.17. 
1025

 CARLARNE Cinnnamon Piñon, Climate Change Policies an Ocean Apart: EU and US Climate Change Policies Compared, 
Pennsylvania State Environmental Law Review, Spring 2006, Vol.14, No.3, p.126. 
1026

 ECKSTEIN Ann, Kyoto Targets: EU Succeeding, Monday 29 October, 2012. Available at 
http://www.europolitics.info/Kyoto-targets-eu-succeeding-art344580.html . Site visited 13-04-2013. 
1027

 Pavese, ibid., p.138. 

http://eeas.europa.eu/delegations/Nigeria/key_eu_policies/climate/index_en.htm
http://europa.eu.int/scadlpus/leg/en/lvb/128060.htm
http://unfccc.int/files/essential_background/Kyoto_protocol/application/pdf/kpstats.pdf
http://www.europolitics.info/Kyoto-targets-eu-succeeding-art344580.html


  153   
 

of bilateral, regional, sectoral, public, private and voluntary agreements.1028 The EU has engaged 

different regions and countries of the world in dialogue and negotiations on the KP and others; with 

many of its policy proposals having an explicit and direct link to non-member countries.1029It adopted 

a Strategy on Environmental Integration in External Policies whose aim was to define how best to 

pursue EU international environmental policy in the day-to-day conduct of external relations, which 

yielded in a much beneficial result in the Green Diplomacy Network.1030 It is financing a project aimed 

at sourcing cleaner energy from coal with the lowest affordable emission in China.1031 It is noteworthy 

that China, the world’s largest emitter of GHGs since 2006 and largest energy user since 2010, the 

world’s second largest economy deserves no less, if all the efforts and sacrifices of other nations and 

regions at checking the scourge of climate change would not be a futility.1032 EU’s influence as China’s 

largest trading partner1033 and EU’s second largest trading partner after the US1034 should be 

instrumental in getting China to look into its climate change issues. No nation wants to lose its largest 

trading partner easily, not even with the economic drive of China presently. About 2.5 billion tons of 

coal is burned annually in China’s 541 coal-fired power plants, to produce 554,420 megawatts of 

electricity. Despite the above, the EU bilateral partnerships and dialogues around specific topics such 

as environment, climate and energy with China were initiated in recent years, but suffice it to say that 

the EU’s preferences and positions seem hardly compatible with those of China, and the US, who have 

both long been and currently still remain primarily interested in the protection of their short-term 

economic interests.1035   

 

         Coal consumption has grown rapidly in China and it is estimated that China opens one large coal-fired 

power plant a week on average to generate enough electricity to service its 1.3 billion population and 
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fuel industries that manufacture cheap goods for the US and Europe,1036 thus burning half of all the 

coal consumed in the world.1037 The consequence of this to the immediate environment is the air 

pollution reported in Harbin and perhaps some other parts of the country, specifically in its cities like 

Beijing, Chongqing among others, where the situation is most prevalent. The situation is serious as to 

warrant closing down of schools and causing traffic gridlocks, cancellation of flights in and out of the 

cities, causing the withdrawal of some athletes from the Olympic Games hosted in one of the 

cities.1038 Though, it has accelerated China’s economic growth, lifting more than 600 million people 

out of poverty, yet its health implications could be more consequential to the population, the 

environment and the atmosphere at large, which transcends the Chinese borders,1039 considering the 

enormous carbon dioxide emissions involved. The result is an economy that is growing too fast1040 and 

atmospheric challenges that are too multifaceted for even the smartest planners to tame.1041 Chinese 

cities reportedly suffer from some of the worst air pollution in the world, with outdoor pollution 

having accounted for 1.2 million premature deaths in China in 2010.1042 China could follow the 

footstep of Japan, which in the wake of the Fukushima nuclear disaster1043 has commenced building of 

windmills on its waters on the sea, which is expected to go into operation in November 2013, with a 

modest power generation enough to power 1,700 homes, but whose power is to rise 536 gigawatts in 
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the next five years, placing it among the world’s highest. Japan’s coastline is reputed to be far longer 

than the US’, in same manner as China’s. this is furtherance of the Japanese government’s push to 

make renewable energy a pillar of its economic growth programme.1044 Prior to this time, as at 2011, 

Japan has less than three per cent of its electricity generated from renewable energy sources. It is 

reputed the country could generate as much as 1,570gigawatts of electricity, which almost eight times 

the current capacity of all its power companies combined.1045      

 

         It is engaged in different funding pacts with African-Caribbean Pacific States, among others. It is 

involved in the Africa-EU Renewable Energy Cooperation Programme (RECP), which has been 

progressing since 2011, with its first advisory policy activity launched together with the Economic 

Community of West African States (ECOWAS), Centre for Renewable Energy and Energy Efficiency 

(ECREEE), in October 2011.1046 It has a comprehensive relationship with ECOWAS involving political 

dialogue, development cooperation and trade based on its own experience. It gives strong support to 

regional integration as a tool for development fostering sustainable growth, and smooth and gradual 

integration in the world economy. ECOWAS and the EU meet once a year at Ministerial level and twice 

a year at Senior Official level on issues of common interest. This is backed up with financial allocation 

in millions of Euros yearly, to enhance regional integration, improve competitiveness, consolidate 

good governance and regional stability.1047 There is also the Africa-EU Energy Partnership (AEEP), 

which was launched in Lisbon, Portugal, in December 2007, during the Second Africa-EU Summit. The 

AEEP is one of eight strategic partnerships that emerged from the Africa-EU Joint Strategy and Action 

Plan, currently focused on three key areas: energy access; energy security; and renewable energy.1048 

It is really up to its global leadership position in environmental matters. Its influence in swaying over 

the US on the KP is much expected, considering that, it remains the highest trading partner of the US, 

both between them accounting for about 54 per cent of the world’s GDP.1049 They are allies in 

different other aspects of life.            
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          The EU’s place and global leadership position in climate change1050 and generally, environmental 

issues are not out of place, neither accidental, considering that its institutions, infrastructures and 

decision-making procedures were conceived, constructed and further developed in order to integrate 

sovereign states into an ever closer union.1051 This makes policy formulation, implementation and 

adaptation much easier than where the structures are not in place or are not as strong enough to 

carry such through. In addition, the EU approach creates the regulatory foundation for building an 

effective climate change regime and offers the beginnings of a roadmap in climate policy successes 

and failures.1052 Having ratified the KP, the EU and its Member States have agreed to be legally bound 

by it, and have set ambitious climate goals, adopting a wide range of policy instruments, which are 

being vigorously pursued, with compliance systems in place to ensure compliance by all states and 

multinationals alike.1053 Sequence to this, the EU compels Member States to meet their respective 

regional obligations. It takes proceedings against erring Member States which fail to provide 

important information required as part of the EU’s efforts to combat climate region.1054 The EC has 

without doubt, assumed leadership role at the international level in climate change negotiations, 

especially for the KP to the UNFCCC. Following negotiation of the UNFCCC, the EU began formulating 

regional initiatives to address climate change and advance international goals, with Germany 

volunteering to host the first meeting of the UNFCCC COP.1055 The EU has continued to play a leading 

role internationally in promoting the ratification of the KP and in implementing the commitments 

made at the 2002 World Summit on Sustainable Development (WSSD), by launching the Energy 

Initiative1056 and the Renewable Energy Coalition.1057 The EU’s generally positive approach was 

determined by the fact that the European Commission and the Member States were normally 

represented by officials from environmental, instead of trade or foreign policy departments,1058 hence 

are highly technical representations rather than political. In monitoring climate change, the 

Commission has adopted a clear managerial approach, in the emission trading context, a much more 

enforcement-oriented approach is in the pipeline, with financial penalty at a rate of €40 per excess 
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tonne of CO2 emitted in the Kyoto period, and a penalty of €100 during the KP’s first commitment 

period.1059     

           

         The EU could be seen as an actor that demonstrates how much progress can be achieved in 

environmental law and policy as long as the solutions are not looked for at the global level, but 

instead, where attention is more focused on the regional aspect. The EU has succeeded thus far in 

proving with environmental policy and law all its imperfections, can try to make environmental 

protection a daily reality, an applied system of law. EU leaders successfully overcame very real 

divisions in Member States opinions to negotiate in December 2008, and subsequently adopted in 

April 2009, the final legal texts of an energy and climate change package of legislation intended to 

achieve the previously agreed to 20/20/20 goals.1060 It is thus more of actor on the regional than on 

the international scene, by its impressive result in effectively protecting, preserving and improving the 

European environment.1061 It has despite all odds in the form of internal discords, differences among 

its Member States and between the Council and the Commission,1062 lack of internal coordination and 

preparedness during the key negotiations over the Kyoto Protocol flexibility mechanisms in 1997, 

Member States inability to find agreed upon solutions, among others, succeeded in providing global 

leadership in efforts to push forward climate negotiations.1063 The EC Dublin Declaration of 1990 

states that the EU must use its position of moral, economic and political authority more effectively in 

advancing international efforts to promote sustainable development,1064 which has as a matter of 

policy been the focus of the EU. It has thus adopted internationalizing standards that are already in 

place within the Union, as a strategy to consistently pursuing its environmental relations with third 

parties.1065  

 

         The EU through the Lisbon Treaty, which entered into force on 1 December, 2009 brought significant 

changes to its institutional setting, creating the European External Action Service (EEAS), and the 

office of a Vice-President of the Commission, who performs the role of High Representative of the 

Union for Foreign Affairs and Security. The Lisbon Treaty in its Article 17, establishes that “with the 

exception of the common foreign and security policy, and other cases provided for in the Treaties, it 
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(the European Commission) shall ensure the Union’s representation.” Which thus underscores the 

legal basis for the Commission to exert a leading role in EU external representation in multilateral 

climate negotiations.1066 These have greatly enhanced the Union’s outreach to other regions and 

countries on climate change and environmental matters generally. The EU has adopted different 

means and norms to reach its present stage as the number one world actor on climate change, such 

as number of compromises and cultural differences that are consistent with differences in political, 

economic and social ideologies with the US principally, and others like Russia, Canada and Japan, in 

forging a truce in the Kyoto negotiations.1067  

          

  4.3 THE ECONOMIC COMMUNITY OF WEST AFRICAN STATES (ECOWAS)    

        The sub-Saharan Africa (SSA), is a region of over 800 million people, with 49 countries,1068 which are 

particularly dependent on agriculture for food, income and employment, almost all of it rain fed.1069 

Economic regional groupings have had some serious issues here before it eventually started taking 

root of late. Some of these include, but not limited to, the East African Community (EAC); the 

Common Market for Eastern and Southern Africa (COMESA); the South African Development 

Community (SADC); the Economic Community of Central African States (ECCAS); the Economic 

Community of West African States (ECOWAS), among others.  
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         The Economic Community of West African States (ECOWAS) was formed in 1975, comprising fifteen 

countries of West Africa,1070 former colonies of Britain, France and Portugal, most of which became 

independent between the late 1950s and early 1970s. it is one of the numerous economic regional 

groupings in the sub-Saharan Africa (SSA). It was formed after the trend in Europe, by 15 nations, later 

joined in 1976 by Cape Verde, as the sixteenth Member State, to foster a closer economic relationship 

among the Member States. The principal objective was finding a formula for accelerated economic 

growth within the sub region. It was formed in pursuit of the overriding need to accelerate, foster and 

encourage the economic and social developments of the Member States in order to improve the living 

standards of their peoples.1071 West Africa constitutes all the countries west of Cameroon and Chad, 

and south of Latitude 19oNorth. Prior to the formation of ECOWAS, there was no economic 

community representing a broad interest in West Africa that survived the test of time, even though 

there had been such bodies as the Organisation Commune d’Afrique et de Malagache (OCAM), the 

Communaute Economique d’Afrique Occidentale (CEAO), the Council of the Entente, and the  Lagos 

Conference on Industrial Coordination in West Africa, held in November 1963, which would have been 

a prelude to an economic community, but which also led to nothing further than the meeting. The 

Economic Commission of Africa was able eventually to midwife a meeting in Niamey, attended by 

fourteen West African countries, which formed the basis on which the ECOWAS was formed. The 

meeting was significant in that it was the first such to be attended by all the West African States, 

Francophone and Anglophone alike, for the common purpose of integrating economically, though it 

produced nothing significant. This was later followed by the Accra, Ghana meeting which came up 

with an Article of Association, which stipulates the aims of the Community to be: the promotion of 

economic cooperation for coordinated and equitable development; free trade among Member States; 

and economic development of the continent of Africa as a whole. It also created an interim Council of 

Ministers with Accra as its temporary Secretariat.            

           

          There were prolonged efforts at getting started the ECOWAS because of the commitment of many of 

the States to various other such organsations, most especially, the Francophone countries. This 

problem of overlapping membership of multiple regional arrangements has been the bane of the 

majority of members of the ECOWAS, and really took its toll on the coming to being of the 

Community. There exist bilateral, trilateral and quadrilateral internal arrangements among countries, 

disadvantageous in that, a country may be a member of regional groupings with conflicting means to 

achieve sometimes similar objectives. An example is the large number of ECOWAS Member States 
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also belonging to the francophone West African Monetary Union (UEMOA)1072. This latter was formed 

to pose a challenge to ECOWAS in view of the cohesive nature of the former as an organisation 

originally intended to counter Nigeria’s domination of ECOWAS, and also in view of the convertibility 

of its currency in a sub-region of highly inconvertible currencies.1073 As regards cooperation among 

Member States with other bodies, individual Member States were guaranteed to take both within and 

outside the Community, measures of economic cooperation without the agreement of Member 

States, so long such measures do not prejudice the aims of the Community. This provision helped to 

protect the rights of the Francophone States who were already committed to many economic 

arrangements with France, and also encouraged and preserved such other functional organisations as 

the Senegal River States, the River Niger Commission, the Lake Chad Basin Commission and many 

other bilateral economic arrangements to which some Anglophone States belonged.             

 

         After much ado, the Community was eventually born in Lagos on 28th May, 1975 with the adoption 

and ratification by the Conference of Heads of State and Government, of a draft Treaty. The signed 

Treaty was to enter into force without the accompanying recommended Protocols, which were to be 

subject to separate ratification at a later date. The Treaty entered into force on 1 March, 1977.1074 

Article 62 of the Treaty provides that, “This Treaty shall enter into force provisionally upon signature 

by Heads of State and Government. This Treaty and the protocols which shall be annexed and which 

shall form an integral part of the Treaty shall respectively enter into force upon ratification by at least 

seven signatory states in accordance with the constitutional procedure applicable for each signatory 

state.”1075 The communiqué issued on the occasion expressed the signatories’ determination to make 

ECOWAS “a pragmatic, dynamic and effective institution which will take into account the realities 

prevailing in the Member States.” It created five institutions viz: the Authority of Heads of state and 

Government, which is the principal governing institution (Article 5); the Council of Ministers, 

representing Member States governments; the Defence Council; the Executive Secretariat; the 

Tribunal of the Community; and Four Technical and Specialized Commissions, each of which originates 

proposals relating to its functional areas. The fifth was added in May 1981, which was the Defence 

Commission. The others are:  

(i) Trade, customs, immigration , monetary and payments commission (TCIMPC); 

(ii) Industry, agriculture and natural resources commission (IANRC); 

(iii) Transport, telecommunications and energy commission (TTEC); and 

(iv) Social and cultural affairs commission (SCAC).              

                                                           
1072

 Its membership comprises Benin, Burkina Faso, Côte d’Voire, Mali, Niger, Senegal and Togo, who all share a common 
central bank, the BCEAO.  
1073

 Aryeetey, ibid., p.28. 
1074

 GOWON Yakubu, The Economic Community of West African States: A Study in Political and Economic Integration, PhD 
Thesis, University of Warwick, 1984, p.456. Available at http://webcat.warwick.ac.uk/record=b1462317~S15  Site visited 21-
05-2013. 
1075

 GOWON Yakubu, ibid., p.374.. 



  161   
 

The Treaty bears 65 Articles which though is elaborate, but is less fuzzy on central issues of economic 

integration, silent on critical issues of sustainable development and climate change, which are in- league with 

industrialization and common market. It also did not provide for a legislative assembly, which is an indication of 

its unwillingness to integrate politically. It created a Fund- the ECOWAS Fund for Cooperation, Compensation, 

and Development (EFCCD), which in 2001 was renamed the ECOWAS Bank for Investment and Development 

(EBID). It has since 1991 added another institution- the Community Court of Justice,
1076

 previously, known as 

Tribunal, which officially started operations when the 1991 Protocol establishing it came into force in 

November 1996. It has jurisdiction among others, to rule on fundamental human rights breaches. 
1077

 The 

Treaty was revised in July 1993, which brought about some changes and modifications to the institution. Aside 

from changing the Fund to a Bank and the Tribunal to a Court, it introduced a political dimension by 

establishing a Community Parliament, an indirect representative assembly with 115 membership.1078 It also 

increased the numbers of Deputy Executive Secretaries from two to four, while introducing the Environment 

into the programme of the Community. And the ECOWAS Secretariat in Abuja became the Community 

Commission in 2006, by a transformation of the Community embarked upon by the Heads of State and 

Government. The Commission has enhanced powers, with Commissioners in charge of smaller and clearly 

defined sectors, more impact and greater visibility in Member States. It is headed by a President, assisted by a 

Vice President, asides the Commissioners. 1079  

Most of the policy objectives of the Community are yet to materialize today due to a number of critical 

problems the Community started with and is still grappling with. Most obvious of these are external influence 

and the bane of multiplicity of membership of organisations, as stated above. External influence in that, after 

independence, the Francophone West African States went into bilateral cooperation agreements with France, 

which secured for the latter a privileged position in economic and political dealings with the former leading to 

substantial flow of military, technical and capital aids to the former colonies from France, as well as the 

Yaoundé I and II Conventions with the EEC under the influence of France, under which a preferential trade zone 

was established between the former colonies and the EEC, whereby the States benefitted from the funds for 

economic set up by the EEC. Until after ten years these countries received independence that these traditional 

links began to decline that the regional initiatives taken aimed at building integration started taking shape. Also 

there is the difficulty and problem of inadequate infrastructure, roads, railway, telecommunications, and such 
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other vital links for free movement of goods and persons, which is the main aim of the Community.1080 

Irrespective of the above and other shortcomings implicitly manifesting ECOWAS, it has been described as 

probably the most complete and for a time, the most successful example of regional integration anywhere in 

the third world.1081  

ECOWAS started without a programme or policy on the environment and climate change despite that 

consciousness on the environment was already on the burner at that time, as it was after the Stockholm 

Conference of 1972, hence it was not expected to be completely blinded to the issue of the environment as 

manifested from the communiqué issued at the end of the signing ceremony of the formation of ECOWAS, it 

was explicitly stated that, “The Heads of State and Government and Plenipotentiaries affirmed, as their basic 

aim, the promotion of cooperation and development in all fields of economic activity. In particular, they 

emphasised the need for cooperation in the field of industry, transport, telecommunications, energy, 

agriculture, natural resources, commerce, monetary and financial matters and in social and cultural 

matters….”1082 This makes it all too glaring that, though the idea of the Community was borrowing a leaf from 

the EEC, it was not doing so with all painstakingness, as the by this time, the EEC was already beginning to 

figure out issues on the environment, which was expected to be on ECOWAS agenda from the scratch or 

inception. It however introduced the environment into it its core programme as one of its Technical 

Commissions in its revised Treaty of 1993, and created a Directorate on Environment in 2007, whose main 

responsibilities include defining an environmental policy; developing action plan/programmes for the policy’s 

implementation; and collaborating with relevant departments, regional, international stakeholders in its 

operations.1083   

 

4.3.1 ECOWAS Climate Change:  Legal and Institutional Policies and Framework 

Changing climate has been known to West Africa for long, as much of those parts now desert lands have been 

landscape of lakes, savannah and open woodlands in the past, bur have become drier overtime due to 

monsoon collapse. The sub-region, and indeed the entire African continent, has been described as one of the 

most vulnerable regions to climate change in the world.1084 The last century (20th), was one of considerable 
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climate variability, with unusually high rainfall in the period between the 1930s and 1950s, which incidentally, 

was succeeded by an extended period of drought which lasted for much of the latter half of the century,1085 

characterized by a rise in temperatures up to about 1oC, and rainfall drop by as much as 30 per cent.1086 In its 

latest report, the IPCC confirmed that in the 21st century, global warming would be more intense in Africa than 

in the rest of the world.1087 Since the beginning of the century really, a sizeable portion of the continent has 

been experiencing intense drought, described as the worst in the past sixty years.1088 In other parts, inland 

flooding has reached a worrisome level, resulting in loss of lives and destruction of properties worth several 

billions of Dollars, which are the result of global warming. The case of the Niger Delta area, and some other 

flash points, of Nigeria in 2012 are instant examples, where abnormal excessive rainfall has caused grave 

damage.1089 Whereas on the contrary, the IPCC’s scenario indicate that the cropping season in the Sahel and 

Sudano-Sahelian zones could be reduced by over 20 per cent by 2050, being among the most vulnerable areas 

in West Africa.1090 In many areas of West Africa, the challenges of living in an increasingly unpredictable climate 

are further exacerbated by such other factors as lack of infrastructure, lack of education, instability and conflict, 

and chronic poverty.1091  

The Authority of Heads of State and Government in its December 2008 Meeting in Abuja, Nigeria adopted a 

policy on the environment,1092 with a call on Member States and the Commission to effectively implement it in 
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synergy with other sectoral policies.1093 It identifies environmental problems in the sub-region as: climate; Air 

Pollution; Deforestation; Conservation of Biological Diversity; Desertification; Coastal Erosion and Waste. It 

envisages to address the following concerns in the light of the above: Stabilize the environment; Reverse the 

heavy tendencies of degradation; Reduction of dependence on natural resources; Rehabilitate and maintain 

healthy environment. It hopes to accomplish these by Promoting knowledge and capacities; Contributing to the 

sustainable management of natural resources for the fight against poverty and food insecurity; Ensuring the 

maintenance or sustainable restoration of an healthy environment; Promote eco-citizenship for more 

responsibility on environment; Promote partnership for the improvement of the environment. 1094  In 

furtherance to these came the adoption of a strategic sub-regional programme to reduce vulnerability and 

adaptation to climate change in West Africa in March 2010, in Accra, which seek to strengthen the scientific 

and technical capacity of the sub-region to reduce vulnerability to climate change; to promote the integration 

of climate change aspects into development at policies, strategies, programmes and projects at sub-regional 

and national levels, and to develop and implement sub-regional and national programmes and projects on 

adaptation to climate change.1095    

The Environmental Policy also seeks to strengthen environmental governance and building capacities to that 

effect by setting up a regional mechanism; promote sustainable management of resources for the 

improvement of the sub-regional economy in an environment-friendly manner; prevent environmental 

pollution and nuisance, urban waste and the control of transboundary movement of hazardous 

waste/products; and promote environmental information, education and communication for a healthy 

environment within the sub-region. The overall objective of the Policy is to “reverse environmental degradation 

and depletion of natural resources, ameliorate the quality of the living environment, conserve biological 

diversity, with a view to ensuring a healthy and productive environment, thereby improving the wellbeing of 

the ecosystem and the sub-region.”1096 It has an Environmental Action Plan in place, developed to guide the 

implementation of the Environmental Policy. It has taken measures towards ensuring that Member states 

implement the Nationally Appropriate Mitigation Actions (NAMAs), emphasising the need for them to develop 

and implement NAMAs in the shortest possible time. Series of workshops on NAMAs are being organised for 

countries in the region to present and discuss their priority action plans and chart a common front towards 

meeting the global climate change phenomenon. Another concept alongside this is Measurement, Reporting 

and Verification (MRV), which can help nations to develop effective policies.1097 The Community has gone 
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ahead to organise a workshop on capacity building on NAMAs for Member States with the technical support of 

the African Climate Policy Centre (ACPC), and has developed a coordination mechanism on climate change 

initiatives with national, sub-regional, regional and international actors. 1098   

On climate change, the Community had a Conference on the Reduction of Vulnerability to Climate Change in 

Ouagadougou, Burkina Faso in January 2007, and a Ministerial Dialogue on Climate Change in Cotonou, Benin 

Republic in November 2008, where some recommendations were made. It commissioned a study that 

reviewed the state of vulnerability and impacts in the sub-region, which confirmed the 4th IPCC Report that, 

temperatures in the West African sub-region have increased steadily over the years from 0.2 to 0.8 degrees, 

particularly since 1978; that, rainfall has decreased sharply, particularly in the Sahel region, revealing a 

southward movement of the rainfall isohyets to about 200 kilometers in the Sahel from 1960 to 1990, thus 

resulting in severe droughts, with adverse impacts on water availability for agriculture, livestock, forests and 

other sectors like energy, health, eco-tourism, trade and transport, and worsening the region’s poverty 

situation.1099 An Action Programme for Adaptation to Climate Change Vulnerability in West Africa was 

subsequently developed, with three specific objectives: to strengthen the scientific and technical capacity of 

the sub-region to reduce vulnerability to climate change; to promote integration of climate change aspects into 

development policies, strategies, programmes and projects at sub-regional and national levels; and to develop 

and implement programme and projects on adaptation to climate change at sub-regional and national 

levels.1100  

In October 2011, the Regional Renewable Energy Policy for West Africa was launched by ECOWAS, which was 

expected to be validated by its Member States under a programme– ECOWAS Observatory for Renewable 

Energy and Energy Efficiency (ECREEE). This programme is assisting the fifteen Member States in the 

development, adoption and implementation of national renewable energy and energy efficiency policies and 

targets, regulatory frameworks, standards (as for appliances, generation equipment and building codes) among 

others.1101 The draft policy document was expected to be validated by the ECOWAS Member States prior to its 

formal adoption by the Community’s Energy Minister in 2012. The policy was expected to set attainable 

minimum renewable energy targets at regional level harmonised with national targets and will propose a 

portfolio of policy measures, laws, regulations and incentives to be implemented on national and regional 

ECOWAS levels with both short-term and long-term views.1102 On this, laudable programme, progress have 

been achieved in some Member States like Ghana, Cape Verde and Senegal, which have made tremendous 

progress in formulating and implementing policies, laws, standards and incentive schemes, while the Gambia 

and Guinea-Bissau are following suit in similar vein.1103 Cape Verde has already attained 25 per cent renewable 
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energy generation status by 2011, and aims to achieve 50 per cent by the year 2020.1104 The Island completed 

the installation of a 25.5 MW wind park, thus increasing the installed capacity of renewable energy installation 

in the country to 33MW. With this project, it has already attained half of its target of 50 per cent renewable 

energy penetration by 2015, as adopted in its 2010 renewable energy policy.1105 This renewable energy 

resource is expected to cover solar, wind and bioenergy crops, and ECREEE is receiving aid from the United 

States Agency for International Development (USAID), UNIDO, the EU, Austria and Spain, as well as support- 

logistic and otherwise from bodies such as the International Renewable Energy Agency (IRENA), among 

others.1106 The wind and solar resources being supported by the USAID is being executed in two phases, the 

first phase is ongoing, which consists of mapping of the resources, development of tools to analyse the data 

and development of a database for further analysis.1107 This brings ECOWAS into the realm of sustainable 

energy goal, in line with the UN’s initiative, Sustainable Energy for All (SE4ALL), programme meant to ensure 

the diversion from fossil energy sources to renewable energy resources.  

Many Member States of the ECOWAS are already launching a national version of the programme in the sub-

region. ECOWAS Renewable Energy aims to contribute to the achievement of universal access to sustainable 

energy services in the ECOWAS region by 2030, targeting specifically grid-connected renewable energy; 

decentralized renewable energy solutions; domestic applications and regional manufacture of renewable 

energy equipment. These are expected to be achieved by implementing frameworks to develop consistency 

between regional and national renewable energy policies; national renewable energy policies, implementation 

strategies action plans and budgetary allocations; measures to attract renewable energy power and hardware 

production investors and entrepreneurs; capacity development for national officials and technicians to design, 

implement and operate renewable energy applications; awareness and knowledge management through the 

ECREEE Observatory; and  the ECOWAS action plan on renewable energy policy.1108  

The ECREEE model has been so successful that it has become a model for other African sub regions like the 

Southern Africa Development Community (SADC) and the Eastern African Community (EAC).1109 Across the 

African continent there is observable growing interest in renewable energy, which manifest in the International 

Conference on Renewable  Energy in Africa, held in Senegal in April 2008. This was followed by a Ministerial 

Meeting held in Maputo, which produced the Maputo Declaration on Energy Security and Sustainability in 

Africa, whose principles include: an increased access to modern energy services; better utility of Africa’s rich 

energy resources; increase financial flows to match Africa’s energy investment needs; and to promote a better 
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mix of energy supply options.1110 The ECOWAS has a Resolution to raise energy efficiency in the region to 

international levels by freeing up 2,000 megawatts of power generation capacity by 2020; aims to phase-out 

inefficient , incandescent lamps by 2020, reduce average losses in electricity distribution from the current levels 

of 15-40 per cent to below 10 per cent by 2020; achieve universal access to safe, clean, affordable, efficient and 

sustainable cooking for the entire ECOWAS population by 2030, adopt region-wide standards and labels for 

major energy equipment by the end of 2014, and create instruments for financing sustainable energy including 

carbon finance by the end of 2013. It relies on implementation of the five ECOWAS initiatives at the Forum on 

efficient lighting; distribution of electricity; safe, sustainable and affordable cooking; standards and labeling; 

and financing sustainable energy. It was noted that the key to ECREEEs success and the success of ECOWAS 

policies is to consolidate political will for their effective implementation.1111    

Other aspect of this initiative is the ECOWAS Small-Scale Hydro Power (SSHP), programme which is projected to 

promote the development and construction of a pipeline of SSHP projects, with over 400 sites already 

identified, in cooperation with national focal institutions.1112 Africa generally has a good number of rivers, most 

of which are international rivers which have the potential of supporting more hydropower generation if 

properly harnessed, like the Nile River, the Congo River, the Niger River, the Zambezi River among others. But 

in many African countries, hydro electricity generation is low, while in some few others like the Democratic 

Republic of Congo, Ethiopia, Mozambique and Zambia, it is generally high. Even with these, Africa remains the 

world’s region which has failed to fully exploit its hydropower potential- less than 7 per cent of its feasible 

hydropower potential.1113 Whereas hydropower can compete favourably with other greener sources of power, 

the only danger with hydro energy is that it is weather- conditional, in that it can be adversely affected by 

drought which is a serious course in the African continent, as many parts of the continent has suffered a 

prevalence of drought in the last decades. ECOWAS is rich in underutilized gas reserves. Natural gas is reputed 

the most environmentally friendly fossil fuel, emitting 47 per cent less greenhouse gas than coal, while being 

only half the price of diesel.1114 There is also the ECOWAS Initiative on Energy Efficiency Standards and Labeling, 

which aims to double energy efficiency in West Africa to levels comparable to those in developed countries, 

which will require ECOWAS countries to realise energy savings of 4 per cent annually by 2020. Energy labeling 

would provide a powerful tool for market transformation by allowing consumers to make sound choices.1115 

As a result of endemic poverty in the continent, the average income per head is lower now than 30 years ago. 

Sub-Saharan is the only region where the annual growth of GDP per capita has been negative, at 1.0 per cent 

between 1975 and 1999, compared with 6.0 per cent for East Asia and the Pacific, and 2.3 per cent for South 
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Asia.1116 The region has the highest rates of biomass fuel use in the world.1117 About 68 per cent still use local 

biomass (wood) for cooking,1118 more than 75 per cent in most of the countries there use biomass for their 

primary source of household energy,1119 while about 70 per cent of sub-Saharan Africans still lack access to 

basic energy services, hence every available efficient and climate-friendly source of energy would be of interest 

to the policy makers. The energy efficiency policy will complement the existing array of ECOWAS policies by 

addressing the challenge of making the most efficient use of the region’s energy resources. This in addition 

with the policies on energy access and renewable energy will constitute a comprehensive ECOWAS policy 

framework for achieving Sustainable Energy for All (SE4ALL), aiming for universal access by 2030. 1120 

Geothermal energy is another budding source in the continent, particularly in the East Africa and the Rift Valley 

region, which once fully tapped, is sustainable, affordable and not dependent on weather conditions.1121 The 

tendency however, of having an impressive geothermal energy source in West Africa is not rife, as the region is 

on the Atlantic belt where volcanic activities are not well known, unlike the Pacific region, where we have the 

East Africa. The recent closest incidence to volcanic activity in the West African region was in 1986, when the 

Lake Nyos1122 of Cameroon released lethal gases, causing a casualty of about 1, 200 people, and all living things 

within 15 Mile (25Km) radius of the lake. There has since not been a repeat occurrence of the incidence, even 

though the area is said to still be highly contaminated.1123  

The initiative on Energy Efficiency aims to leverage best practices and use an integrated approach to make 

lighting activities sustainable through policy measures, capacity building, awareness raising and financing. It 

also has the advantage of reducing the negative environmental externalities, in the form of GHG emissions, air, 

soil and water pollution, land degradation arising from use of energy.1124 Novel as this initiative is, it may be 

threatened by highlighted problems in the form of problems caused by product and architectural designs which 

contradict energy efficiency principles; the role of carbon credits; the use of solar lanterns; adoption of decrees 
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banning the use of inefficient lamps. There is also those of monitoring and enforcement, lack of recycling 

capacities, properly disposing of compact fluorescent bulbs containing mercury, the need for product labeling, 

lack of interest from energy producers to encourage energy efficiency, and the need for solutions for dealing 

with old incandescent lamps.1125 More than these is the non-challant attitude of the sub-region’s leaders, who 

merely placate their people and the world to be committed while the opposite is the case, and of course, the 

populace themselves who have become indifferent to their situation and may not respond easily to apparent 

changes. This may however be for a multiple of reasons among which are poverty and economic factors. 

Coupled with these is the likely effect of the multiplicity of initiatives in this policy, which could threaten or 

outrightly jeopardize its success, unless there is proper monitoring to avoid overlapse and/or conflict of 

interests. The renewable energy and energy efficiency directives of the EU have shown that regional integration 

can be an effective tool to catalyse necessary actions at national level.1126 

However, pollution of the environment is still on the upscale in the Community with scale oil exploration 

activities in Nigeria, and with Ghana, a prominent Member State launching into the fray of oil producing and 

exporting countries. The situation in Ghana is not expected to be a far cry from Nigeria’s, as it is almost on the 

same level of technological development and social parity with Nigeria, and would also rely so much on 

revenue from oil, hence not likely to be able to hold it out against the oil multinationals, whose practices in the 

developing nations leaves much to be desired, vis-à-vis their practices in their countries of origin and the 

developed nations. This brings to the fore the key issue of sustainable development. ECOWAS is participating in 

the African Monitoring of the Environment for Sustainable Development (AMESD), whose aim is to improve 

decision making process in the fields of environmental risk management, with the expectation of increasing 

information management capacity of African regional and national institutions in charge of environmental 

matters; and facilitating access to Earth Observation (EO) technologies. It is one of the five sub-Saharan Africa 

Regional Economic Communities participating in the project.1127  

 

4.4  Comparison with, and Inspiration from the EU Position  

The European Union has been much at civilization and development far before and beyond the Economic 

Community of West African States. The former also started a process of integration for development and 

political unification when even most of the latter were still colonies under the former. If for these and many 

more reasons, there might actually be no basis for a comparison between the two. But for whatever it takes, 

the two are identical in purpose, their major goal being for regional economic integration and economic 

development. They both also started their process of integration without a policy on the environment until 

circumstances arising from the cause of industrialization and development made them realise the need for a 

purposeful environmental programme, failing which the realisation of their ultimate goals might be a futility 

afterall. One germaine cause of identity between both is maintaining the peace in their regions, which both 
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have done practically well. Just as the EU was created at the very onset after the World War II to forestall any 

repeat of such bizarre experience in the Region, and to maintain a lasting peace, so is ECOWAS striving to 

achieve peace in the sub-region. However, it suffices to state that this cause is taking too much toll of the 

resources of ECOWAS, as much of the resources that should have been invested in economic development has 

overtime been diverted to the cause of ensuring peace in the sub-region, contrary to the EU whose situation in 

this regards has been much fairer, 1128but for a few cases of crises in parts of the region. The Union runs 

military, political or civilian missions to help build and secure the peace in a number of countries in Europe, 

Africa and beyond, such as in Afghanistan.1129 

The real issues of confronting climate change in West Africa to start with, concerns real structures in the form 

of institutions, which are still not in place, like we have in the EU, such as a strong Community parliament, 

which is representative of the people;  a Commission with functional paraphernalia including experts in the 

relevant fields of its activities, and one which can hold out against any Member State through the apparatus of 

strong policies, body of rules strictly enforceable by the appropriate authorities; the Commission must of vital 

necessity start a functional climate change directorate in the Commission, such a sensitive issue as climate 

change cannot be left under a shrouded environmental directorate;  then the activities of Non-Governmental 

Organisations (NGOs), in the area of climate change must be enhanced. No doubt there are strong NGOs are 

coming up, but their strength to influence national governments and Community policies and activities as in the 

EU is not yet strongly felt, unlike in the EU where they are able to have their ways through the institutions-be it 

the Council, the Parliament, or the Commission, thereby influencing the outcome of decisions based on public 

opinions on key issues like the environment and climate change. The jurisdiction of the Community Court must 

needs be enhanced to the status of a watch dog of the other institutions. The rules and legal dictates of the 

Community must be strengthened, without which not a little would be achieved. The political and economic 

objectives of the European Steel and Coal Community (ECSC), were realised through the expression of a legal 

instrument. Law serves to realise political and economic aspirations.1130  Above all, Member States must be 

willing to concede spheres of authority and influence to the ECOWAS like the individual Member States have 

done in the evolution of the EU up till this point where it becomes an enviable body. The need for African 

countries to set a minimum quality standard on different environmental issues cannot be over emphasised.1131 

A long way still to go in realising these objectives, however, it is not insurmountable if the Member States are 

willing to do it within a common resolve. ECOWAS unlike the EU does not have concrete institutions and 

region-wide policies and instruments of implementation to match the EU’s facilities, which might takes several 

years, if not decades to put in place, for a proper regional approach to climate change. These are basic 

necessities.   
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4.5 Conclusion  

The efforts of the ECOWAS sub-region is commendable as it concerns its awareness and concentration on 

renewable energy and energy efficiency, which if sufficient resources could be committed to it, and 

consistently followed through could bring the region’s contribution to global warming to almost zero. It needs 

be emphasised however, that this would hardly realizable considering what it is committing to its Peace-

Keeping Mission outfit- the Economic Community of West African States Monitoring Group (ECOMOG). This is a 

necessary outfit by all standards and the Community could do no less, going by the amount and enormity of 

internal political and inter- state crises rocking the various Member States of the Community,1132 which if not 

promptly and adequately attended to by neutral forces, could engulf the entire region, as well as discourage 

and scare away foreign direct investment (FDI), from the economic Community. Without FDI, there can be 

economic lifeline of sort in the Area. Peace is sine qua non to economic growth and development. However, 

there needs to be a much stronger commitment to its environmental issues, especially as it concerns climate 

change, as the Area has been described as one the vulnerable even in the most vulnerable continent itself. 

Notwithstanding the understanding of all the Member States on environmental issues, which has often been 

the constraint on taking appropriate decisions, it should be realised that the practice of states as enshrined in 

the Rio Declaration is that, once there is a risk of threat to the environment, lack of concurrence in evidence 

should not be barrier to prompt action through cooperation.1133 It is imperative to point out that regional 

environment action programmes under the auspices of the UN could contribute to ensure better regional 

cooperation, 1134  and enhancing a more widely acceptable understanding of the issues involved in 

environmental concerns and help improve significantly, the development of the law and implementation of 

same under international standards. 

The European Union is a good example of the way forward and out of the global climate change problem, 

which if other regional groupings could follow after its example, promises to bring about a reversal of the 

present threatening trend the world is drifting. No individual nation could isolate itself from the collective 

attention and efforts at salvaging this only life- supporting planet Earth. The Eu would have an onerous task of 

show-casing its admirable though, rigorous efforts at reaching this stage on climate change and environmental 

issues generally,  to other parts of the world, using its economic, diplomatic, political and every other means it 

could monster to convince and carry the rest of the world along, else all its efforts and sacrifices would amount 

to an abysmal efforts in futility, if there is no change in the  dangerous drift the world is edging. Emerging 

economies like China, India Mexico, South Africa, Indonesia, and the world giant the United States of America 

need s be convinced by every mean possible to reason and save the world from self-destruction, not only for 

the coming generations, but for this present generation as well.             
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                                                                             CHAPTER FIVE  

                                        International Climate Change Negotiations 

5.0 Introduction  

The world coming to terms with global warming and its consequences as one of the greatest 

challenges facing humanity since the last century, had no choice but to fashion ways to circumvent 

this imminent threat to humanity by coming together in round table conferences and dialogues. Ever 

since the first conference in Berlin in 1995,1135 which came to set the ball rolling, there has been quite 

a number of such and on different aspects of the subject of climate change, almost on yearly basis, in 

different parts of the globe. Before the coming into being of the United Nations Framework 

Convention on Climate Change (UNFCCC), the World Meteorological Organisation had convened the 

World Climate Conference in 1979, which was to provide the groundswork for the unfolding concerns 

about the changing climate in the years to come.1136 These have been able to deal scientifically 

exhaustively on the issue, with enormous resources going into it as well. It has been one issue that has 

attracted the greatest assemblage of humanity and the highest concentration of the best in 

knowledge. It deserves no less considering the enormity of the consequences involved. This chapter 

will attempt a simple bird’s-eye view of some of these conferences and how they have shaped the 

image of this threat and the resilience of humanity towards it. These efforts have helped in small 

measure in shaping the course of attention to climate change, thus bringing it to somewhat control, 

howsoever it may be viewed.    

5.1  A Review of the Outcome of Some of the Major Conferences on Climate Change 

Climate change is about the single issue that has drawn the concern and attention of the whole world, 

such that it has taken the center stage of human attraction since the last quarter of the last century, 
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when the Intergovernmental Panel on climate change was set up in 1988.1137 Ever since, it has 

become an annual event in different dimension and under different issues ranging from global 

warming, sustainable development, desertification, conservation, marine, forestry, and many more. 

No single nation in the entire can single out or isolate itself from the entire phenomenon as wide 

ranging as it is. It is therefore apposite to take a closer look at some of the issues that have come 

under closer scrutiny in the course of time, as presented in a number of conferences held so far. It is 

so much now, that it would be unthinkable to want to attempt a review of every single conference on 

climate change as there are numerous such going on at one point in time or the other in one single 

year. However, this aspect would be devoted to some of these which are  more strategic and relevant 

to the sub-Saharan Africa.     

5.1.1 The United Nations conference on environment and development (UNCED), Rio 

earth summit 1992. 

Coming twenty years after the first global meeting on climate change, the first of which took place in 

Berlin in 1995, and after the first United Nations Conference on the Human Environment, Stockholm 

1972, a predecessor to the Rio Earth Summit was borne out of the need for serious attention to the 

environment while sustaining development economic development should not warrant the damage 

or destruction of the environment, as both are inter-related. The need for the integration of 

environment and development issues became so obvious that it was of necessity to reconcile the two, 

hence the essence of the UN Conference on Environment and Development, which took place in Rio 
de Janeiro, Brazil between 3-14 June, 1992. One of the outcomes of the Conference was the Agenda 

21 which laid out the principles and guidelines for development in a manner that would not endanger 

the environment nor constitute a threat to the resources. The core message of the Summit was the 

recognition that the global ecological crisis had to be solved in an equitable way, through partnership, 

hence the birth of the concept of common but differentiated responsibilities (CBDR). A principle which 

places the despoliation of the global environment, both historically and in the present, at the door 

step of the North, and places a greater responsibility in resolving the environmental problems arising 

thereof also on the North.1138  

The high point of the UNCED is first and foremost that it succeeded in bringing the concept of 

sustainable development to the knowledge and consciousness of all globally, making it a household 

phrase,1139 even if the world finds it difficult to adhere to its dictates. It also brought about the 

commitment to the move towards human beings as the centre of concerns for sustainable 
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development, which goes on to become the key phrase that would dominate environmental 

discussions from that time onward.1140 The UNCED was a landmark for catalyzing the development of 

citizen movement, with thousands of Non-Governmental Organisations (NGOs), participating, and 

providing a ground for interaction between the citizens’ groups and the governments on the most 

pressing global problems confronting the earth.1141 It seeks to present sustainable development in 

two perspectives, each balancing the other viz: as environmental protection and meeting the basic 

human needs of present and future generations, and one warranting a change and consumption 

patterns in an equitable manner whereby resources which are currently being wasted are saved and 

re-channeled to meeting the needs of everyone today as well as the need of future generations.1142 

Asides these, other distinctive features of the UNCED includes the Agenda 21, which is the blueprint 

for attaining sustainability, as laid out in the outcome of the Conference Declarations;  the Forest 

Principles; and the Rio Declaration. It succeeded in securing new and additional financial resources to 

meet convention goals; promotion of transfer of technology to developing countries; as well as, an 

institutional mechanism to enable the international community to manage the climate change 

problem over the long term in consonance with the IPCC.1143 The outcome of the Conference has 

been discussed in some details in the previous chapter under the issue of sustainable development. 

However, it suffices to state that the UNCED has a number of limitations among which will be briefly 

highlighted herein.  It is imperative to point out that both the Agenda 21 and the Rio Declaration 

made explicit the intractable connection between climate change and sustainable development. 

Climate change was presented as a major environmental challenge facing development.1144 The 

disparity between the two is being closed for a balanced attention, for instance, the 2002 World 

Summit on Sustainable Development brought renewed attention to the climate-development 

nexus.1145 But despite these whole gamut of efforts at streamlining climate and development, we find 

that most government agencies in developing and least developed countries (LDCs), and most local-

level development groups, still do not adequately incorporate climate change into their development 

activities,1146 an indication that the Rio message is not yet fully taken in.     
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The Rio Declaration significantly, was the first international instrument specifically to incorporate the 

Common But Differentiated Responsibility principle,1147 in keeping with the principle of equity which 

was a contentious matter in the Conference, between the North and the South. It also produced 

international instruments that dealt with specific sectoral issues like the United Nations Framework 

Convention on Climate Change (UNFCCC), the UN Commission on Sustainable Development (UNCSD), 

the UN Convention to Combat Desertification (UNCCD), the Forest Principles, the Straddling Fish 

Stocks Agreement,1148 among others. The Earth Summit did reaffirm the centrality of equity in its 

Agenda 21 and the Rio Declaration.1149 Viewed critically, this principle might be a negation or an 

exception to the principles of sovereign equality and reciprocity,1150 which might have been why the 

US in the succeeding years, insisted that developing countries must take binding obligations for it to 

ratify the Kyoto Protocol. The US Congress passed the Byrd-Haggle Resolution in 1997, which tied US 

acceptance of binding emission reduction targets to the imposition of similar targets for developing 

countries.1151 It was to mediate some new shared understanding between the highly industrialized 

countries of the North and the newly industrializing nations of the South. The nations of the North 

were to concede their responsibility for polluting their own backyards, and everyone else’s, while the 

countries of the South were to strike a fresh bargain with the North not to repeat all of the North’s 

industrial missteps.1152  

The Rio Summit was read as being about environment and development, or “translating economic 

wealth into genuinely better living conditions over the next generation.” Even though the US has 

purported to be “pro-environment” to all of its domestic and foreign audiences, the George H.W. 

Bush administration persistently maintained throughout the proceedings leading to the Rio Summit 

that, “the American lifestyle is not up for negotiations,”1153 which effectively negative whatever 

positive posture it may want to put up. The long and short of this is that the US was not interested in 

showing any understanding about the plight of the concerns of the rest of the world, as long as its 

own interests are taken care of. It has to be stressed that environmental inequities already exist in all 

societies, much more between the rich North and the poor South, which the US fail to take due 

cognizance of, or seem not to want to care about the consequences of it as felt by the other people, 
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and the negative consequences this has had on efforts at combating climate change so far. Despite 

this, the US is not reneging on its hardline stance held over the years, while China, India, Brazil and the 

other emerging economies also stuck to their own grounds leaving the rest of the world to bear the 

brunt of their intransigence.1154 Poorer people tend to suffer the burden of environmental problems 

more than others do. Much more than that, it could result in intergenerational inequity. Vulnerable 

non-State actors such as indigenous people often are paying a disproportionate price as a result of 

climate change, so that any discussion of equity in relation to climate change must accommodate the 

interests of such groups.1155  Sustainable development as earlier said is about the ability of future 

generations to meet their needs, notwithstanding that although future generations might benefit 

from present economic progress, but if care is not taken, such benefits might be more than offset by 

environmental deterioration.1156 It suffices to realise that, many environmental problems such as 

global warming and chemical contamination are the result of affluence rather than poverty.1157   

The intransigence and reluctance of the US among others led the way to Rio’s near-failure, 

nevertheless, the Rio Declaration although unanimously accepted as non-legally binding, has been 

regarded as one of the most important areas of work as far as efforts on climate change and 

development are concerned.1158 According to Maurice Strong, the multimillionaire architect and 

Secretary General of both the 1972 United Nations Conference on Human Environment and the 1992 

Rio Summit, (UNCED), estimated US$6 or $7 billion was pledged by the assembled nations to aid the 

poor countries of the South, yet, the US essentially balked at a binding pledge to give only 0.7 per cent 

of its Gross National Product (GNP), to pay for sustainable development in the third world.1159 The 

failure of the UNCED to prescribe a definite regulation of the activities of business, financial 

institutions and transnational corporations (TNCs), in Agenda 21, who are mainly responsible for 

generating the greatest percentage of pollution and resource extraction in the world, constitutes a 

major flaw of the Conference. It would appear as a rather loose ends provision its provision for plans 

for business and industry to be involved in working towards sustainable development.1160 This grossly 
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threatens whatever gains might have been recorded on sustainable development.1161 The hide-and-

seek game the US and the emerging economies under the leadership of China and India, have been 

playing with the disastrous climate change catastrophe is only a ticking time-bomb that is waiting for a 

time to blow up, and then unfortunately, it is the hapless poor developing nations that would suffer 

the most in its aftermath, having no technology to counter the consequences. Besides, the US’ stance 

is a negation of the Principle 8 of the Declaration of the UNCED which states that “[t]o achieve 

sustainable development and a higher quality of life for all people, States should reduce and eliminate 

unsustainable patterns of production and consumption and promote appropriate demographic 

policies.”1162 

  5.1.1.1 Agenda 21  

This is a non-legally binding agreement embodying an action plan for a global partnership and 

worldwide implementation of sustainable development,1163 arising out of the Rio Conference 1992. It 

is a set of international norms and expectations meant to influence government policy contains, 39 

Agenda and 21 Chapters.1164 It represents a step towards compatibility of economic growth and 

environmental protection.1165 It was devised to deal with some of the fundamental problems of 

resource degradation; also aid and assistance to the developing world in focus. It further aims to 

address such issues as global sustainability and seeks to ensure that development proceeds in a 

sustainable manner.1166 It is significant in that it reflects a consensus on principles, practices and rules 

that might contribute to the development of new rules of conventional and customary law. The Rio 

Declaration and Agenda 21 include important elements which reflect and are contributing to the 

development of customary international law. The former boasts of being the single most significant 

negotiations of the climate change and Biodiversity Conventions, considering its contribution to the 

development of international environmental rules and jurisprudence, as well as its being frequently 

                                                           
1161

 KHOR Martin, Globalisation and the Crisis of Sustainable Development, Asia-Pacific Research Network (APRN), Journal 
and Policy Papers, Vol.4, June 2001. Available at http://www.aprnet.org/journals-a-policy.papers/volume-4-june2001/254-
globalization-and-the-crisi-of-unsustainable development. Site visited 25-05-2013.  
1162

 Rio Declaration on Environment and Development (UN Doc. A/CONF. 151/5/Rev. 1, 1992.) See also, TURNER Stephen J., 
A , ibid., p.122,  
1163

 IISD Reporting Services, Summary of the ECOWAS-GFSE-GEF-UNIDO High Level Energy Forum Towards Sustainable 
Energy for all in West Africa: “Paving the Way for Sustainable Energy for all in West Africa Through Renewable Energy and 
Energy Efficiency,” Published by the International Institute for Sustainable Development (IISD), Vol. 187, No.13, 3 
November, 2012. Available at http://www.iisd.ca/download/pdf/sd/crsvol187num13e.pdf . Site visited 01-06-2013. See 
also, BALDWIN W.A., ‘Agenda 21,’ in Encyclopedia of Environment and Society, Thousand Oaks, Sage Publishing, 2010. 
Available at http://www.uk.sagepub.com/booksProdDesc.nav?level1=W00currTree=SubjectsprodId=Books228938 . 
1164

 BALDWIN, W.A. ibid. See also, DODDS Felix; SCHNEEBERGER Kirsty and ULLAH Farouk, Sustainable Development in the 
21

st
 Century (SD21), Review of Implementation of Agenda 21 and the Rio Principles, January 2012  United Nations 

Department of Economic and Social Affairs, Division of Sustainable Development, p.5. 
1165

 BALDWIN W. A. ibid. 
1166

 MEAKIN Stephanie, The Rio Earth Summit: Summary of the United Nations Conference on Environment and 
Development, Science and Technology Division, UNCED, 1992. Available at http://www.publications.ga.ca/Collection-
R/LoPBdP/BP/bp317-e.htm . Site visited 20-05-2013. 

http://www.iisd.ca/download/pdf/sd/crsvol187num13e.pdf
http://www.uk.sagepub.com/booksProdDesc.nav?level1=W00currTree=SubjectsprodId=Books228938
http://www.publications.ga.ca/Collection-R/LoPBdP/BP/bp317-e.htm
http://www.publications.ga.ca/Collection-R/LoPBdP/BP/bp317-e.htm


  178   
 

invoked and referred to by international courts and tribunals.1167 It also committed countries to 

promoting environmental sustainability through education, providing that, “Education is crucial for 

promoting sustainable development and improving the capacity of the people to address 

environment and development issues….”1168 Agenda 21 sets forth for the first time a worldwide 

framework for sustainability goals, which international, national, regional, and local governments 

should transform on the governmental level into policy at the various policy levels.1169  A prime target 

of Agenda 21 is to eliminate poverty throughout the world by ensuring a more judicious management 

of energy and natural resources, acknowledging that no uniform solution could be found for global 

application, but rather country-specific programmes with supporting international efforts,1170 with an 

average annual implementation cost estimated at US$600 billion between 1993-2000.1171 It aims at 

improving the quality of life through provision of shelter, clean water as well as sewage and solid 

waste management and treatment, which are all sure indices of poverty.1172 This goal of poverty 

eradication has most unfortunately been far-fetched in that the level of poverty in Africa, especially in 

the SSA1173 is worsening than it used to be in the past decades. The continent’s resources are being 

exploited and siphoned at a much alarming rate with more international business organisations 

getting involved in this, and that with utter disregard for the environment. These have been the root 

cause of the majority of internal crises in most of the countries on the continent.1174 Agenda 21 

reflects a global consensus and political commitment at the highest level towards the implementation 

of national strategies, plans, policies and processes to be supported and supplemented by 

international cooperation.  
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Sad enough, the rate of the resources exploitation is not commensurate with development in the 

continent. The continent remains the least developed in the world, and the most exploited! The 

continent has the highest number of the poorest nations of the world. Across the sub-Saharan African 

countries, median GDP per capita purchasing power parity (PPP), increased from US$1, 315 in 2007 to 

US$1,610 in 2010 that is, from 22% in 2007 to 36% in 2010; yet the median percentage of 16%, who 

reported getting by on present income in 2010 is nearly half of what it was in 2007. Median of 36% 

found it “very difficult” to live on household income in 2010.1175 The relationship between TNCs and 

the developing nations becomes especially important to consider, because of the continuing state of 

poverty of many of these countries. The imbalance of these countries’ gross national products (GNPs), 

versus the annual sales of many of the largest TNCs creates a vast power imbalance in the TNCs 

favour. The development strategies of many governments in the developing world see the TNCs as a 

potential engine for economic growth as well as an avenue for sustainable development paths 

through the transfer of cleaner production processes,1176 which has never been achieved. The TNCs 

have this trait in common, to exploit and degrade their areas of operation without affecting such 

positively, because of their international spread and financial clout which such communities or 

countries could not match.1177 Money being one of the most significant levers with which one actor is 

able to influence another, it may well then be that states have lost their power to the market and 

players in the market.1178  

TNCs are known to act on behalf of the environment in countries where they are intensely regulated, 

mainly in industrialized countries,1179 whereas in developing and least developed countries (LDCs), 

they treat the nations and the people with disdain forcing down their throats treatments they dare 

not practice in their home countries and in the industrialized countries. Most of these developing and 

LDCs have been reluctant to put in place rules which have the potential to impose significant 

constraints on the conduct of potentially hazardous activities, as well as being aware of the significant 

costs to the public sector,1180 for reason of their dependence solely on the resource as revenue 

earner. The TNCs have a reputation of impoverishing their host nations more than they met them, 

constituting a catastrophe to their environment as well. This contravenes one of the ultimate goals of 

Agenda 21 which is to eliminate poverty throughout the world through better management of energy 
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and natural resources, and ensuring access to shelter and clean water, sewage and solid waste 

treatment.1181 The TNCs have through the International Chamber of Commerce (ICC), stridently 

sought behind the myth of self-regulation a naked attempt to control the global environmental 

debate before public pressure forces them to face governmental regulations. The ICC on its own has 

allied itself with governments resisting the Climate Convention and Biodiversity Protocol Treaties  and 

lobbying those that made efforts to address global environmental problems, successfully lobbying for 

the adoption of business-friendly “solutions” to global warming, preventing the weakening of 

intellectual property rights  granted to corporations under the World Trade Organisation (WTO) 

Trade-Related Aspects of Intellectual Property Rights (TRIPs) Agreement.1182 Agenda 21 as well as the 

Rio Declaration and the Stockholm Declaration emphasised the effect that business and industry can 

have on the environment,1183 which thus calls for a clear-cut responsibility on climate change and 

environment for these TNCs. 

The implementation of Agenda 21 is the responsibility of governments,1184 with key roles to be played 

by the UN system, other international, regional and sub-regional organisations, and with broad public 

participation and the active involvement of non-governmental organisations.1185 To the extent that its 

implementation remains the responsibility of governments, Agenda 21 requires of local authorities in 

every country to undertake a consultative process with their populations and achieve a consensus on 

Local Agenda 21 for their communities.1186 There is the Local Agenda 21 Planning Guide prepared by 

the International Council for Local Environmental Initiatives (ICLEI), which introduces an approach 

such as a planning framework for sustainable development at the local level. The Guide documents a 

process for developing action plans to address complex problems inherent to modern urbanized 

societies. It presents a framework for engaging local  authorities with residents and local organisations 

in the design  and provision of services to the community, while simultaneously protecting local, 

regional and global ecosystems.1187  Towards achieving this, Nigeria launched the National Economic 

Empowerment and Development Strategy (NEEDS) in 2004 with the States of the federation and the 

Local Councils following suit with their version of the programme- the State Economic Empowerment 
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and Development Strategy (SEEDS) and the Local Economic Empowerment and Development Strategy 

(LEEDS). At the Rio Earth Summit 1992, it was agreed that the best starting point for the achievement 

of sustainable development is at the local level, that is, each local authority has to raw up its own 

Agenda 21, in the form of the UNCED Agenda 21, because Local Agenda 21 regards sustainable 

development as a community issue involving all sections of society including community groups, 

businesses and ethnic minorities. Local Agenda 21 entails ensuring a better quality of life for everyone 

both now and in the future, with focus on economic, social and environmental agenda by providing 

solutions to problems through more efficient practices.1188 In 2002, the UN held the World Summit on 

Sustainable Development (Rio+10), in Johannesburg, South Africa, to review the implementation 

strategy. The Summit underlined the importance of local governments as the main component of 

sustainable development and emphasised the need for citizens education on the issue.1189   

Beautiful as the idea and initiative behind the Agenda 21 might be, yet it has its obvious flaws too, 

which constitute considerable setback to the nobility of the idea. Some of its weaknesses include but 

not limited to: The aftermath of the Rio Conference marked a significant drop in aids flowing to the 

developing nations of the south from the advanced north and OECD countries, as against their pledges 

of aids increase at Rio. It reportedly fell from US$61 billion in 1992 to US$56 billion in 1993, and has 

since then been worsening. The US Congress of particular note has been pressuring for a much 

reduced role for aid and the withholding of its obligatory funds to the United Nations. It must be 

pointed out that, to some developing nations, funds from aids remain their livewire, hence to 

withhold it would impact on their viable existence. It should be realised that globally, consumption 

and production patterns remain largely unsustainable, in that, over the last 25 years globally we are 

using around 50 per cent more natural resources than we were over the same, which are not 

equitably distributed. North American per capita consumption is around 90kg of resources per day, 

around 45kg per day for Europeans and around 10kg per day for Africans.1190  

The seeming inability of Agenda 21 to curb the patterns of consumption, which are becoming more 

unsustainable and what more, presenting very little in terms of national policies and strategies to 

encourage changes in unsustainable consumption patterns, as it were is no mean flaw.1191 The 

consequence of which is widening inequality between the North and the South. The lopsidedness of 

the consumption patterns becomes more painful considering the fact that, the world’s richest people, 

who are enjoying the greater percentage of the world’s resources at the expense of the larger 
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majority who are left with the smaller fraction, produce half of the world’s emissions of carbon 

dioxide, the primary gas behind climate change, the greatest consequences of which the larger less 

privileged suffer. The three billion people who live in poverty emit just 7 per cent of carbon dioxide 

emissions. Although Americans represent only 5 per cent of the world population, they consume 25 

per cent of the world’s energy, according to the UN Food and Agriculture Organisation (UN FAO).1192 

US buildings consume more energy than entire countries like Russia and India.1193 Agenda 21 did not 

provide a means or a formula for paying for all of the work that needed to be carried out and the 

investment that needed to be made, on the heels that sustainable development in the UNCED’s 

perspective required massive investment.1194 It also lacked substantial financial support making its 

sustainability flawed.1195    

Some select nations have not been forthcoming on agreeing to disciplines on resource depletion in a 

bid to step up their industrialization. This has constituted a shortcoming to Agenda 21 in no small 

measure, coupled with the intransigence of a couple of developed nations who are harping on the 

posture of the emerging nations to obstruct global efforts on climate change from fruition. As much as 

the developed nations are not willing to assist needy developing nations financially as before, despite 

their trade restrictions, discriminations and unfavourable trade relations with these developing 

nations, it suffices to say that, genuine transfer of technology to these nations to expedite their 

industrial growth would have been of immense benefit to them, but the reverse is also the case in this 

instance, harping on intellectual property rights. Three Chapters- Chapter 4 on Changing Consumption 

Patterns; Chapter 7 on promoting Sustainable Human Settlement Development, and Chapter 9 on 

Protection of the Atmosphere were rated as having made no progress, or witnessed a regression.1196 

The dire implications of these very important aspects of the Agenda 21 can be seen in the life of the 

developing nations where the larger percentage of the population are underfed, in most cases 

malnourished while the fewer percentage in the developed world are having more than a fair share of 

the world’s resources at the expense of the former.  
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Urbanisation in the developing nations is burgeoning at the rate it is turning many of the cities to 

slums, with acute problems of transportation , waste management, inadequate housing and several 

other associated problems of urbanisation.  Cities are the world’s major drivers of economic growth 

accounting for 70 per cent of GHG emissions, usually from traffic congestion with a growing rate of 

private motorised transport, also associated with higher rate of traffic deaths, thus necessitating 

transport demand management (TDM), that calls for increased biking and walking.1197 From 1950 to 

1960, 60 per cent of the growth of megacities was in the developing world (which today is the 

developed world). Between 2000 and 2010, the developing world accounted for 90 per cent out of the 

28 biggest cities on Earth, only six are in the developed world. The fastest growing megacities in over 

the past decade are in the developing world, with Karachi, Pakistan leading the pack with an 

astounding 80% expansion in its population from 2000 to 2010. Lagos, Nigeria saw its population swell 

by over 48% and is expected to reach 25 million residents by 2015, and is projected to be the world’s 

third largest megacity by 2015, according to the United Nations Department of Economic and Social 

Affairs (UNDESA) trailing after Tokyo and Bombay. Census figures show that the population of Kano in 

northern Nigeria has grown fourteen fold in forty-five years.1198 Bangkok, Thailand and Dhaka, 

Bangladesh both grew some 45%; while the world’s second-largest megacity, Jakarta, Indonesia 

expanded 34% to almost 27 million.1199 More than 70 per cent of the world’s population is projected 

to live in cities by 2050.1200 The United Nations Department of Economic and Social Affairs (UNDESA) 

2014 said that, world’s urban population grew rapidly from746 million in 1959 to 3.9 billion in 2014, 

54 per cent of which live in urban areas. In 1990, there were 10 megacities with 10 million inhabitants, 

which were home to 153 million people and slightly less than 7 per cent of the global urban 

population at that time. But in 2013, there were 28 megacities worldwide accommodating 453 million 

people, which is expected to increase to 41 by 2030. The top 10 world’s largest cities include Tokyo 

with 38 million inhabitants, Delhi with 25 million people, Shanghai with 23 million people, Mexico 

City, Mumbai and Sao Paulo with 21 million people each, Osaka with 20 million people, New 

York/Newark area and Cairo with 18.5 million people each.1201 Population growth in Africa is on the 

                                                           
1197

 EMBARQ, Lessons From the C40 Mayors Summit: Scaling Up Solutions for Resilient Livable Cities, 
SustainableCitiesCollective, 21 February, 2014. Available at 
http://www.sustainablecitiescollective.com/embarq/226631/lessons-c40-mayors-summit-scating-solutions-resilient-
livable-
cities?utm_source=scc_newsletter&utm_medium=email&utm_campaign=newsletter&inf_contact_key=6a30a9ccfe093c1c5
d8d89f509503c2041ee90d38b70a6093d13b805e6af471e . Site visited 28-02-2014. See also, RIVES Karin, Transforming 
Transportation in Our Polluted, Congested Cities, The World Bank Group (US), 14 January, 2014. Available at 
https://blogs.wotldbank.org/climatechange/transforming-transportation-our-polluted-congested-cities . Site visited 28-02-
2014. 
1198

 SAYNE Aaron, Climate Change Adaptation and Conflict in Nigeria, United States Institute of Peace (USIP), Special Report 
274, June 2011. Available at http://www.usip.org/sites/default/files/Climate_Change_Nigeria.pdf . Site visited 05-06-2014. 
1199

 KOTKIN Joel and COX Wendell, The World’s Fastest-Growing Megacities  
1200

 EMBARQ, op cit. 
1201

 News Agency of Nigeria (NAN), Nigeria, India, China to Witness Urban Growth- UN, 11 July 2014. Available at 
http://www.punchng.com/news/nigeria-india-china-to-witness-urban-growth-un/. Site visited 14-07-2014.  

http://www.sustainablecitiescollective.com/embarq/226631/lessons-c40-mayors-summit-scating-solutions-resilient-livable-cities?utm_source=scc_newsletter&utm_medium=email&utm_campaign=newsletter&inf_contact_key=6a30a9ccfe093c1c5d8d89f509503c2041ee90d38b70a6093d13b805e6af471e
http://www.sustainablecitiescollective.com/embarq/226631/lessons-c40-mayors-summit-scating-solutions-resilient-livable-cities?utm_source=scc_newsletter&utm_medium=email&utm_campaign=newsletter&inf_contact_key=6a30a9ccfe093c1c5d8d89f509503c2041ee90d38b70a6093d13b805e6af471e
http://www.sustainablecitiescollective.com/embarq/226631/lessons-c40-mayors-summit-scating-solutions-resilient-livable-cities?utm_source=scc_newsletter&utm_medium=email&utm_campaign=newsletter&inf_contact_key=6a30a9ccfe093c1c5d8d89f509503c2041ee90d38b70a6093d13b805e6af471e
http://www.sustainablecitiescollective.com/embarq/226631/lessons-c40-mayors-summit-scating-solutions-resilient-livable-cities?utm_source=scc_newsletter&utm_medium=email&utm_campaign=newsletter&inf_contact_key=6a30a9ccfe093c1c5d8d89f509503c2041ee90d38b70a6093d13b805e6af471e
https://blogs.wotldbank.org/climatechange/transforming-transportation-our-polluted-congested-cities
http://www.usip.org/sites/default/files/Climate_Change_Nigeria.pdf
http://www.punchng.com/news/nigeria-india-china-to-witness-urban-growth-un/


  184   
 

rise,1202 its fertility rate among the highest in the world, much higher than in many other continents of 

the world. By the end of century, Africa’s population is expected to be larger than that of China, India 

and the whole of Asia combined. Africa has the world’s youngest population, which constitutes both a 

source of instability but also an attraction for global investors seeking low-wage workers. This helps 

explain why financial flows into the continent have risen fourfold since 2000, reaching a record 

US$200 billion in 2013, according to an African Development Bank (AfDB) report released recently. 

Economic growth in Africa now exceeds that in Latin America and is close to that of Southeast Asia. 

Yet, nearly half of Africans live in pronounced poverty, especially in the Sahel region that runs through 

northeast Nigeria.1203 Today’s ongoing pattern of urban sprawl puts humanity at severe risk  due to 

environmental problems, because cities place tremendous strains on natural resources and the 

environment, with such issues as vehicular traffic congestion, which not only wastes fuel and causes 

pollution but resulted in man-hour time waste. People wasted an estimated 4.2billion hours in slow 

vehicular traffic in the US alone in 2005, resulting in an economic loss of about $4 billion a year. The 

way cities have grown since World War II is neither socially nor environmentally sustainable and the 

environmental cost of ongoing urban sprawl is too great to contain. Climate change would be 

expected to multiply the pressures of rapid urbanisation affecting the food supply.1204 

As long as development remains lopsided between the developed and the developing nations alike, it 

may be almost impossible to expect any meaningful outcome of such a noble idea that brought about 

Agenda 21. Where commercial interests and national economic competitiveness continue to take 

precedence over the environment, it may be absolutely impossible to prevent emissions from going 

beyond the 2oC before the turn of the century, the consequences of which may overwhelming. The 
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present trend betrays the assertion of Livio DeSimone, that a paradigm shift took place in the 1992 

Rio Summit, in his comments as the Chairman of the then World Business Council for Sustainable 

development (WBCSD).1205 Agenda 21 has by no mean achieved substantial results, but needs to be 

enhanced for better results, especially in the developing and least developed nations of the world. 

 

5.1.2  The Kyoto protocol (COP3), 1997 

The Kyoto Conference was the result of years of intense negotiations among nations, leading to the 

drafting of the Kyoto Protocol.1206 It was held sequel to the United Nations Framework Convention on 

Climate Change (UNFCCC), which opened for signature in 1992 and entered into force in 1994, as an 

important first step in international climate policy.1207 The resultant Kyoto Protocol1208 is a protocol to 

the UNFCCC,1209 which constitutes the first legally binding treaty aimed at cutting emissions of the 

main greenhouse gases believed to contribute to global warming.
1210

 In its third annual meeting in 1997 at 

Kyoto Japan, the Conference of Parties (COP3) of the United Nation Framework Convention on Climate Change 

reached a historic agreement for reducing greenhouse gas emission known as Kyoto protocol under which most 

industrialized nations also known as the Annex I countries agreed to a legally binding reduction of GHG 

emissions by at least 5.2 % of their respective 1990 level for the first commitment period 2008-2012.1211 The 

current emissions projection is for 2oC or 1.5oC by 2020.1212 The Emissions Gap Report 2013 of the United 
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Nations Environment Programme (UNEP) concludes that the world is currently on track for warming of 3-4oC.1213 

It seeks to ensure the stabilization of greenhouse gas concentrations in the atmosphere at a level that 

would prevent dangerous anthropogenic interference with the climate system. The Convention 

provided an objective, basic principles and obligations for the Kyoto Protocol, the outcome of the 

Kyoto Summit 1997, which was expected to be achieved within “a time frame sufficient to allow 

ecosystems to adapt to climate change….” The Kyoto Protocol facilitates the development and 

deployment of technologies that can help increase resilience to the impacts of climate change.1214 It 

also delineated the future playing field and defined the basic rules of the future game.1215 The main 

industrialised nations (later 41 nations),1216 tagged Annex I nations under the KP, while the others 

mainly developing nations were tagged non-Annex I nations, which were not allotted any emissions 

reduction targets. The aim of this is to achieve a reduction in GHG emissions of 5.2 per cent taking as 

reference the level of 1990 for countries of Annex B in the commitment period 2008-2012.1217 Of this 

category are some advanced developing countries- the BRICS, particularly China, the second largest 

economy in the world and now the largest emitter in the world, Brazil, India, Russia and South Africa; 

all of which are among the top ten largest economies in the world, except for South Africa only which is 

not.1218 Some industrialised nations had their emissions level increased from the 1990 level, which was 

the base year. This was done on the basis of a principle known as the common but differentiated 

responsibilities (CBDR),1219 in view of the fact that it was recognised that developed nations were 
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principally responsible for the current high levels of GHG emissions in the atmosphere, from more than 

150 years of industrial activities.1220  

The Annex I countries has the EU and all industrialised countries existing in 1992, which involves the 

24 Organisation for Economic Co-operation and Development (OECD), and countries with economies 

in transition (CEITs), which involves mostly countries emerging as successor States to the former 

Soviet Republics, and the countries of the central and Eastern Europe. They were subject to special 

reporting obligations under the soft obligation to reduce their GHG emissions to the 1990 levels by 

the year 2000.1221 One notable exception to this is the US which refused to ratify the Protocol as its 

President refused to submit it to the US Congress for ratification. This was to be an almost death-blow 

to the KP, but it has since been weathering the effects of this negative action of the US, which has 

since not changed its stance on it.1222 Nonetheless, the KP more than any existing multilateral 

environmental agreement, impacts local and national economies, lifestyle choices, political beliefs and 

ethical perspectives. It is on these bases that Canada which was supposed to cut its GHG emissions by 

6 per cent, exited the KP citing the reasons that the emissions standards do not cover the world’s two 

biggest emitters- China and the US. And that, the demands of the KP are causing Canada to lose its 

economic competitiveness. Its GHG emissions are however rising, with something like 30 per cent 

above the target,1223 which is expected to more than double by 2030 with exploitation of tar sands in 

the country. It is presumed that its pull-out might be because it’s so far from meeting its goals and 

would hence have to pay high penalties.1224 Solutions to global climate change have not been so easily 

forthcoming for the reasons of the intimate connection with economic growth, which has 

international agreement in this area especially hard to achieve, while emerging economies also 

similarly being reluctant to engage in international agreements so it might not compromise their 

economic performance, reflecting their sense of where historical culpability lies.1225   

The Kyoto Protocol was adopted in 1997 and entered into force in February 2005, while the detailed 

rules of its implementation were adopted at the Conference of the Parties COP 7 in Marrakesh, 
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Morocco in 2001, with a first commitment period starting in 2008 through 2012,1226 stipulating only 

short term targets, limited to the first budget period, 2008-2012, but the goals are targeted at 

addressing long term challenge.1227 Countries that ratify the KP agreed to reduce emissions of six 

greenhouse gases (GHGs), otherwise called the “six-gas basket,” that contribute to global warming: 

carbon dioxide (CO2), methane (CH4), nitrous oxide (N2O), sulfur hexafluoride (SF6), 

hydrofluorocarbons (HFCs) and perfluorocarbons (PFCs).1228 These are some of the very harmful 

compounds to humans which are toxic in content, and mostly responsible for global warming. They 

might be very slow in breaking down in the environment and are often characterized as persistent.1229 

The goal of the KP is to reduce worldwide GHG emissions to 5.2 per cent below 1990 levels between 

2008 and 2012.1230It establishes a very complex and ambitious regime, in architecture if not 

stringency,1231 through innovative mechanisms established for parties to facilitate compliance with 

the commitment.1232 The Kyoto mechanisms (discussed infra) enhance the flexibility of Annex 1 

Parties to meet their emission reduction or limitation commitments, by allowing them to take 

advantage of lower-cost emission reductions outside their territories. The mechanisms include 

Emissions trading (ET), Clean Development Mechanism (CDM), and Joint Implementation (JI).1233The 

Convention allows the Annex 1 parties to adopt national policies suitable to enhance their limitation 

of their GHG emissions to 1990 levels, and to adopt national policies and take corresponding 

measures on the mitigation of climate change, by limiting anthropogenic emissions of GHGs and 

proctecting as well as enhancing its greenhouse gas sinks and reservoir.1234 In addition to the flexibility 
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mechanism are accompanying credibility mechanisms whose purpose is to secure environmental 

integrity.1235   

The Kyoto Protocol is generally seen as an important step towards a truly global emission reduction 

regime that will stabilize GHG emissions, and can provide the architecture for the future international 

agreement on climate change.1236  The emissions targets if properly implemented promises to 

represent a historic reversal of the persistent upward trend in emissions in most of the industrialised 

world,1237 and possibly persuade the developing countries to adopt emissions reduction targets. The 

KP, with all its imperfections, has succeeded in supplementing the UNFCCC in creating an important 

first step regulatory backbone of the still-evolving international climate change regime, with successes 

in different regions and countries around the world at the end of the first phase. The EU met its target 

of an 8 per cent cut,1238 Japan reduced its carbon, though interrupted by the closure of nuclear plants 

(following the Fukushima disaster), the US, though not part of Kyoto, has seen its emissions fall to 

levels not seen since 1992 (though with marked increase in its oil exploration activities has begun to 

climb again in emission by flaring gas). In the past few years, it has been emissions from developing 

countries- especially China, not covered by the agreement that have been the main contribution to 

the greenhouse gas rise.1239 But the non-provision for mechanisms for transparent implementation of 

concrete policies and measures within the framework of the Protocol will have a significant effect on 

their effectiveness. This is coupled with the non-provision of concrete rules for the mechanisms, 

which makes the KP looks like an “unfinished business.”1240 Other confrontations against the KP 

include opposition from strategic forces like the Organisation for Petroleum Exporting Countries 
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(OPEC) joined with the Global Climate Coalition, The Climate Council and Russia,1241 which later after 

intense lobbying from the EU ratified the Protocol.     

From the inception it was obvious that the KP was meant to be an exclusive affair of the developed 

nations, by focusing exclusively on the developed countries emissions reductions,1242 but for the Clean 

Development Mechanism that ruled out this assertion completely. Yet, it is equally obvious that 

change in the Earth’s climate and its adverse effects are a common concern of mankind and that all 

countries, particularly developing countries including the least developed ones, face increased risks of 

negative impacts of climate change.1243 The implication of the seeming differentiation and exemption 

of the developing nations in the KP scheme informs the stance some nations have on climate change, 

such as China, India, South Africa and Brazil (the BASIC countries), most of which ought to have legally 

binding emissions, being large emitters of pollutants.1244 Some of the basic operational guidelines of 

the KP monitoring and implementation oust the developing, which seem to present to them as a 

license to continue pollute. It is gratifying to note that notwithstanding the afore-mentioned, the KP 

includes a series of review mechanisms to ensure that its commitments can be tightened in the future 

and expanded to a wider group of countries.1245 From available statistics, it is most obvious that rise in 

CO2 emissions cut across both the advanced and developing nations. Indeed, the world’s fastest-

growing economies have turned out to be the biggest polluters, with China leading the fray, having  

2,395 million tons and accommodating a whopping 16 out of the world’s 20 most polluted cities. 

Followed by the US with 1,403 million tons; India placed third with 596 million tons; Russia placed 

fourth with 449 million tons, with over 200 cities exceeding pollution limits due to increase in 

automobiles. Japan occupies the fifth position with emissions at 336 million tons due to heavy 

industrialization and pollutants from neighbouring China, which are increasingly deteriorating the 

quality of air in Japan; Germany comes next in the sixth position with 200 million tons; then, Iran with 

159 million tons. Air pollution has been a major issue in Iran, where an average of 27 people die each 
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day in its capital city- Tehran, from pollution-related diseases. South Korea occupies the eighth 

position with 157 million tons, though having a much smaller population, yet these constitute the 

ninth largest consumers of chlorofluorocarbons (CFCs). On the ninth position is Indonesia, whose 

emissions stand at 146 million tons owing to deforestation and large-scale forest fires, depleting its 

natural forests. And, following closely is Canada with 144 million tons, owing to industrial and 

vehicular emissions, agriculture, construction, wood burning and energy production; while Saudi 

Arabia takes the eleventh position, with 133 million tons, it’s the world’s largest exporter of 

petroleum, having one-fifths of the world’s oil reserves.1246  

Most of these countries have no legal emission reduction targets under the KP’s first period, yet they 

constitute a group of worst polluters, aside from having enormous deposits of carbon-emission 

resources to produce much higher quantity and for much longer than could be envisaged, as they 

either have large deposits of coal or oil and gas; which is an indication that the fight against climate 

change is far from being judiciously confronted, or over. The two largest polluters- China and the US, 

among themselves contribute nearly half the planet’s carbon dioxide emissions,1247 both of which are 

not participating in Kyoto, and are the two largest industrialised countries in the world.1248 Climate 

change poses a severe risk to global economic stability, clearly known to both countries, but because 

they would not compromise their lifestyles for the safety of the world. A world Bank study reveals 

that if Brazil, China, India, Mexico and the US, plus the EU would in transportation policy alone shift 

more travel to public transport, moved more fright traffic off of roads to rail and sea, and improved 

fuel efficiency, they could save about 20,000 lives a year, avert hundreds of millions of dollars in crop 

loses, save early US$3oo billion in energy, reduce climate changing emissions by more than four 

gigatons.1249 If this trend persists, unprecedented heat extremes are projected over an increasing 

percentage of land area if warming goes from 2oC to 4oC, resulting in significant changes in vegetative 

cover and species extinction. Many regions, especially, the SSA will also suffer severe losses in 

livestock and associated impacts on rural communities.1250 Other low points of the KP includes the 

treaty’s market-based mechanisms which were classified as ineffective and unfair; its mechanisms to 

promote compliance criticized for not providing sufficient incentives to remain within the treaty giving 
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room for withdrawals, like in Canada’s withdrawal; then, it made it inherently difficult to find 

consensus among an international community of more than 190 countries on a range of contested 

issues.1251          

5.1.3 The United Nations Convention to Combat Desertification (UNCCD) 

The UNCCD defines desertification as land degradation in arid, semi-arid and sub-humid areas resulting 

from various factors including climatic variations and human activities.1252 Deserts1253 (hot or cold) are 

landscapes that receive little precipitation, usually less than ten inches of precipitation a year, and 

generally a higher level of evaporation.1254 They cover about one-fifth area of the globe. Desertification 

is the encroachment of the desert on land that was once fertile,1255 resulting from a consistent 

destruction of its vegetation cover, or deforestation. Global deforestation is at an alarming rate of 13 

million hectares of forests annually, (the size  of Portugal).1256 Desertification is a dynamic process that 

is observed in dry and fragile ecosystems, resulting from a consistent and conscious deforestation of an 

area. It affects terrestrial areas (topsoil, earth, groundwater reserves, surface runoffs), animal and 

plant populations, as well as human settlements and their amenities.1257 The UNCCD unlike such other 

Pacts, adopts a “bottom-up” approach,1258 requiring country parties to promote its objectives through 

cooperation and coordination at the national, sub-regional, regional and international levels.1259 It 

employs the principles of participation, partnership and decentralization for good governance and 
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sustainable development.1260 By this approach, the Convention emphasises the protection, promotion 

and use of relevant traditional and local technology, knowledge, know-how and practices.1261  More 

than 110 countries have drylands that are potentially at risk, and globally, 24 billion tonnes of fertile 

soil disappear yearly due to soil erosion and other factors, and 12 million hectares (ha) are lost to 

drought and desertification, which otherwise could produce 20 million tonnes of grains.1262 In Africa, a 

billion hectares or 73 per cent of its drylands are affected by desertification, with another 1.4 billion 

hectares affected in Asia. Two-thirds of the African continent is desert or drylands and almost three-

quarters of agricultural land is degraded to some degree.1263 Desertification is common to all 

continents in the world, which is why it should be of a major concern to all, moreso that it is the link 

between dryland degradation and a decline in food production.1264 Desertification and drought affect 

approximately 1 billion people and some 25 per cent of the Earth’s total land surface, in a world where 

2.6 billion people’s lives depend directly on agriculture which gets impacted as 52 per cent of 

agricultural land is degraded in varying degrees. Over the next 25 years, some 925 million people are 

projected to go hungry due to an increase of up to 30 per cent in food prices resulting from a forecast 

12 per cent dip in food production over the period.1265  It is a direct link to poverty, along with climate 

change and the loss of biodiversity, identified as the greatest challenges to sustainable development 

during the 1992 Rio Earth Summit.1266 Global warming is already drying out large parts of the planet, 

threatening every inch to get much, much worse as the single most consequential climate impact, with 

nearly a third of the world’s land facing drying from rising GHGs including two of the world’s greatest 

agricultural centers, the US Great Plains1267 and a swath of southeastern China.1268  
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In 1991, some 15 per cent of the earth’s total land area was degraded, and by 2011, this figure had 

spiraled to 28 per cent.1269 The world losts US$2.3 trillion yearly to land degradation, cutting across 

both the rich and the poor countries, temperate and tropical regions. The figure was arrived at using 

the total economic value (TEV) method. Africa accounts for about 25 per cent of land degradation in 

the world and contributes only 2 per cent to global GDP.1270 A majority of African countries are 

contracting parties to the United Nations Convention to Combat Desertification (UNCCD). By being 

parties to the UNCCD,1271 the countries have committed themselves to mobilizing and securing action 

to arrest expansion of deserts and arrest land degradation. The need to invest in measures to combat 

drought and desertification is also emphasised in the New Partnership for Africa’s Development 

(NEPAD) framework document. Paragraph 138 of the framework identifies such measures as 

rehabilitation of degraded lands as crucial. Several NEPAD programmes have projects dedicated to 

issues of land rehabilitation, soil erosion, water management and biodiversity conservation. In Africa, 

there is the measure to contain the Sahara Desert1272 dubbed the Great Green Wall Initiative (GGW), 

by planting trees on a strip of land of 15 km (9miles) wide and 7, 100 km (4,400miles) long from Dakar 

in West Africa to Djibouti in East Africa.1273This brought about a regional cooperation in 2010 by 

numerous countries involving Burkina Faso, Chad, Djibouti, Eritrea, Ethiopia, Mali, Mauritania, Niger, 

Nigeria, Senegal and Sudan to create the Great Green Wall.1274  NEPAD’s measure is consonance with 

Chapter 12 of Agenda 211275 which requires “Managing Fragile Ecosystems: Combating Desertification 

and Drought,” anticipating six programme areas Viz:  
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(i) Strengthening the knowledge base and developing information and monitoring systems for 

regions prone to desertification and drought, including the economic and social aspects of 

these social systems; 

(ii) Combating land degradation through, inter alia, intensified soil conservation, afforestation 

and reforestation activities; 

(iii) Developing and strengthening integrated development programmes for the eradication of 

poverty and promotion of alternative livelihood systems in areas prone to desertification; 

(iv) Developing comprehensive anti-desertification programmes and integrating them into 

national development plans and national environmental planning; 

(v) Developing comprehensive drought preparedness and drought-relief schemes, including 

self-help arrangements for drought-prone areas and designing programmes to cope with 

environmental refugees; and 

(vi) Encouraging and promoting popular participation  and environmental education, focusing 

on desertification control and management of the effects of drought.1276   

Many African countries are affected by the effects of desertification, causing widespread land 

degradation and poverty, such as Niger which ranks 176th out of 177 countries in the UNDP’s human 

development index (HDI) 2004. Deforestation1277 is very high here, where exploitation of wood has 

proved more lucrative than traditional agricultural activities, with firewood being fetched as far as 200 

kilometers to be sold elsewhere in Niger.1278 Desertification borders on the often extensive use of dry 

lands, and because dry lands suffer from water stress and competition for scarce water resources, it 

results in loss of soil quality and biodiversity, and eventually leads to such lands being degraded for 

deterioration in the quality of the land.1279 The consequences of desertification are many and varied 

viz: reduce water quality and sedimentation in rivers and lakes, health hazards, dust storm and air 
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pollution, food shortage and population displacement of dwellers.1280 Desertification threatens about 

two-thirds of the world’s grasslands, accelerating climate change and causing traditional societies to 

descend into chaos.1281 Desertification is a major threat not only to global sustainability but also to 

global peace and security, as it robs people of their livelihoods and nations of their wealth, causing 

inter-communal strifes and crises among displaced people migrating away from the scourge of 

encroaching desertification.1282 This has caused loss of several lives; a case in point is the incessant 

communal clashes by the nomadic Fulani herdsmen of Northern Nigeria with several farming 

communities in the Middle Belt of the country,1283 which has led to needless loss of many lives, 

properties and indeed settlements, and is still continuing most particularly, in the Jos area and its 

environs in Plateau state. Not only these, droughts are a common phenomenon in African countries 

and often impact the supply of hydroelectricity by limiting generation capacity, just as floods cause 

damage to electricity grid infrastructure. Employment and development of green energy technologies 

that improve resilience of hydro power to droughts and floods can in small measure contribute to 

improving energy security in the continent.1284 Utilization of wood for fuel is one of the primary causes 

of deforestation in most African nations, with crucial implications for climate change as well. For 

instance, sub-Saharan Africa is home to the world’s second largest rain forest, in West Africa, and 

should be remarkable as one of the world’s most important carbon sinks.1285 Then, conversion of 

forests to small holding agricultural farms. Growth of sugar cane for ethanol, soya beans for livestock, 

and palm oil for food, drug products, and biofuels in tropical areas has increased substantially, often 
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leading to the displacement of primary forests, just as demand for animal products is increasing as 

affluence rises and drives forest clearance in some places.1286  

Desertification along with climate change and the loss of biodiversity were identified as the greatest 

challenges to sustainable development during the world, based on submissions from countries to the 

UN, which is a marked increase the last analysis in the mid-1990s estimated then at about 110 

countries at risk.1287 Boosting agricultural production, massive urbanisation and industrial development 

are some of the greatest causes of deforestation1288 leading to global greenhouse gas emissions. Asides 

these are weak governments and lack of annual rains because of climate change are driving 

desertification in parts of Africa like Somalia, Eritrea, Kenya, Ethiopia and Djibouti.1289 A way out of 

some of these is for the third world to be updated on modern agricultural techniques as is applicable in 

the developed world, where output per acreage has greatly improved over the years, leading to 

sufficiency if not surplus in food production. Developed country parties also have the obligation to 

support affected countries through the provision of additional financial resources, aside from 

facilitating access to technology, knowledge and know how.1290 This will help to promote sustainable 

land use across vulnerable dryland nations,1291 for which Africa is predominantly noted. This will 

further enhance land use and management in the developing world. Neglecting to do this is to risk the 

alarming rate of reduction of the planet’s store of natural carbon sinks.1292 The Bali Action Plan 

required that policy approaches and positive incentives on issues relating to reducing emissions from 

deforestation and forest degradation in developing countries; and the role of conservation, sustainable 

management of forests and enhancement of forest carbon stocks in developing countries be 

launched.1293 Also, drought-resistant trees and grass should be provided for planting in these areas in 

view of the persistent drought weather here. This might warrant the introduction of genetically 

modified species in the zones to help them sustain drought. 

The  UNCCD in 2007 adopted a 10-Year Strategy (2008-2018), in which the Parties specified their goals 

“to forge a global partnership to reverse and prevent desertification /land degradation and to mitigate 
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the effects of drought in affected areas in order to support poverty reduction environmental 

sustainability.”1294 In furtherance to the Convention’s key implementation instrument is its national, 

sub-regional and regional action programmes,1295 under which guise the World Bank provided a US$ 

4.6 million grant to establish a regional innovation hub for the World Bank Sahel and West Africa 

Programme (SAWAP), that is meant to provide support for the Great Green wall- an African initiative 

aimed at promoting sustainable land use practices in its vulnerable dryland countries. The project 

dubbed BRICKS- Building Resilience Through Innovation, Communication and Knowledge Services, will 

provide operational, technical and knowledge services to 12 countries that are implementing or 

preparing large-scale investment operations. These include Benin, Burkina Faso, Chad, Ethiopia, Ghana, 

Mali, Mauritania, Niger, Nigeria, Senegal, Sudan and Togo. The BRICKS project is a strategic effort 

designed to boost resilience in the Sahel and help countries and communities adapt to the challenges 

posed by a changing and rapidly degrading natural base. These Sahelian countries face a complex set of 

development challenges, some of which include flat economic growth, rising population, and rapid 

natural resources degradation, which are aggravating the effects of climate change.1296 The most 

apparent beauty of the CCD is that it adopts a “bottom-up approach” treating desertification as a local 

resource management issue that must be addressed locally, with specifics on the principles of 

participation, partnership and decentralization. All African countries are Parties to the UNCCD, and to 

facilitate cooperation on issues related to land degradation, African countries have created five sub-

regional Action Programmes (SRAPs). African RAP compose of six thematic programme networks 

(TPNs) bordering on integrated water management, agro-forestry and soil conservation, rangelands, 

ecological monitoring and early warning systems, new and renewable energy sources and 

technologies, and sustainable agricultural farming systems.1297 It is doubtful if half of the most-affected 

countries in the continent would have committed enough resources as to warrant any level of 

meaningful success  on these goals, primarily because of their poverty levels and also corruption. 

The UNCCD’s strategies are based on rigorous scientific knowledge underscoring the effectiveness and 

coordination of international cooperation. Its substantive articles as they are may however be too 

weak on positive commitment.1298 Considering that of all the continents, Africa has the largest area of 

desert, with two-thirds of its land area covered by the Sahara desert or dry lands,1299 which is 
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expanding at an alarming rate, almost engulfing the entire Sahel region,1300 making the continent the 

most vulnerable in terms of agricultural and food production, climatic variability and land 

degradation,1301 the UNCCD would do well to increase its activities in  the continent, and help assuage 

the populations in the Sahelian Africa, who are among the poorest and most vulnerable, mostly 

nomadic sake of their climatic environment.  The impacts of the Convention is not significantly visibly 

felt as it is ought to be, because the public is not sufficiently educated on the menace of desert to their 

lives; they are not taught how to nurture the tree seedlings;1302 the programme in most cases does not 

include economic trees, hence does not usually attract the necessary motivation and interest of the 

local people, and at the end of the annual “rituals” of tree planting, one finds a lot of tree seedlings 

thrown away along the streets in the villages, while the ones that got planted eventually are not looked 

after, resulting in very low survival rate.1303 Not much could be sustained in efforts at curbing 

desertification especially in highly vulnerable and extremely poor communities like in Africa, either 

north or south of the Equator, if substantial and sustained investments are not committed to reducing 

the level of poverty of the people, and cheap modern sources of energy provided, to prevent the 

people from depending on biomass for energy for their daily living. Much also needs to be done on the 

issue bringing land use under modern technology, the UNCCD provides for an effective management 

and coordination in this regards. This necessarily calls for technical expertise, which brings forth the 

issues of transfer of technology and development of models of partnership and cooperation, with a 

view to strengthening capacity building in the fields of scientific research and development.1304 

 

5.1.4  The Bali Conference 2007 
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The Bali Conference COP 13, was held in December 2007, with the theme “Forests for Carbon,”1305  

with the goal of charting a “roadmap” to negotiate a new agreement to take effect after Kyoto in 

2012.1306 The Conference produced the “Bali Road Map,” which includes the Bali Action Plan,1307 which 

prioritised enhanced action leading up to the negotiation of a post-Kyoto agreement.1308 It launched a 

“new comprehensive process to enable the full, effective and sustained implementation of the 

Convention through long-term cooperative action, now, up to and beyond 2012”, with the aim of 

reaching an agreed outcome and adopting a decision in Copenhagen,1309 thus charting the course for a 

new negotiation process under the UNFCCC, with the aim of completing this by 2009.1310 The Bali 

Action Plan is centered on four main building blocks- mitigation of climate change, adaptation to 

impacts of climate change, technology development and transfer, and financial assistance issues- as 

well as land use, land use change and forestry.1311 Deforestation and forest degradation occupy a focal 

point on its agenda, charging the Supplementary Bodies for Science and Technology (SBSTA), to 

undertake a programme of work on these and to report back at COP 14.1312 It is important to point out 

that despite the high profile given to deforestation, little has been done to control this problem 

internationally, because the instruments adopted so far are generally weak,1313 until the Bali Action 

Plan. Be that as it may, attempts at negotiating in Rio an International Convention on Conservation and 

Development of Forests as proposed by the UN in 1990 failed, no thanks to the irreconcilable interests 

of developed and developing states led by Brazil and Malaysia.1314 These and more were to whittle 

down the gains of Bali. It was acknowledged then that climate change is unequivocal and that there is 
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need for cuts in global emissions, however with focus still narrowed on developed nations,1315 a 

condition that would not augur well with the status quo. It is very likely to be worse-off under the 

Kyoto second period, or a successor to the KP. The Bali final agreement was tagged the “Bali 

Roadmap,” which included a decision to launch an Adaptation Fund, and further decisions on 

technology transfer, as well as reducing emissions from deforestation.1316
 The Bali Action Plan, is 

divided into five main categories: shared vision, mitigation, adaptation, technology and financing. The 

shared vision refers to a long-term vision for action on climate change, including a long-term goal for 

emission reductions. The AWG-LCA subsequently split the work streams into components under those 

five parts.1317 It is also an enhanced national/international action on mitigation of climate change.  

The Bali Road Map, which includes the “Bali Action Plan,” in an effort to enhance the implementation of 

the UNFCCC, sets up Ad Hoc Working Groups which included, the Ad Hoc Working Group on Further 

Commitments for Annex I Parties under the Kyoto Protocol (AWG-KP), and the Ad Hoc Working Group 

on Long Term Cooperative Action (AWG-LCA).1318 The former has the responsibility to focus on the 

analysis of means to reach emission reduction targets and the identification of ways to enhance the 

effectiveness of the implementation; including flexible mechanisms, land use, land-use change and 

forestry; a basket of greenhouse gases (GHGs), among others. Generally, the broader Bali Action Plan 

was to consider how to significantly upscale all climate policy issues, including nationally appropriate 

mitigation actions (NAMAs) and national adaptation programmes (NAPs) in developing countries.1319 

These were to complete their work in 2009, but the AWG-LCA continued till 2012.1320 It also launched 

the Adaptation Fund,1321 which was established in 2001, to be financed from the share of proceeds on 

the Clean Development Mechanism CDM, activities and other sources of funding 1322  It originally 

comprised two main funds- the Administrative Trust Fund and the Adaptation Trust Fund,1323 whose 

aim is to finance projects and programmes towards helping developing countries to adapt to the 
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harmful effects of climate change.1324 However, the Administrative Trust Fund was closed down in June 

30, 2010, for administrative reasons. Furthermore, it adopted policy approaches and positive incentives 

on issues relating to reducing emissions from deforestation and forest degradation in developing 

countries (REDD+),1325 with a commitment to “early action” ahead of the successor to the KP that 

should come into force after 2012.1326 This opened the door to discussions for incentives for developing 

countries to reduce and avoid deforestation.1327  

The REDD mechanism was to give an opportunity cost to developing countries when they decide to 

preserve their forests rather than convert them to other land uses, with the aim of providing benefits to 

them for reducing deforestation and conserving forests.1328 It established the possibility of developing 

an incentive mechanism for reducing emissions from deforestation and forest degradation. The scheme 

proposes to compensate land owners and users for measurable reductions in the rate of deforestation 

and forest degradation, thereby lowering carbon emissions and potentially increasing carbon storage. It 

also seeks to maintain vital ecosystem services, support livelihoods and preserve globally significant 

biodiversity. It reduces poverty by providing benefits for the local and indigenous communities upon 

meeting certain number of conditions.1329 The “Bali Road Map” consists of a number of forward-looking 

decisions that represent the various tracks that are essential to reaching a secure climate future. These 

include: climate change mitigation negotiations, with an emphasis on options for developing countries. 

This seeks to explore what developing countries might do on mitigation; national policies and their 

linkages to negotiations over a future international climate change agreement. This requires developing 

countries policy makers to consider the national policy instruments they will contribute to; adaptation to 

climate change as a new development challenge in the developing world; negotiations on additional 

investment and financial flows to address climate change in developing countries. For future long-term 

cooperation to address climate change, developing country parties will need considerable financial 
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assistance for mitigation, adaptation and technology cooperation; and, the technology challenge, 

national government policy makers need to address the major technological challenges in reducing 

GHG emissions to levels that will prevent dangerous anthropogenic interference with the climate 

system.1330  

Notwithstanding its shortfalls, the Bali Road Map was able to raise climate change to the highest 

political level; advance the negotiations on the infrastructure needed for well-functioning, global climate 

change cooperation; it agreed to kick-start a strategic programme to scale up investment in the transfer 

of both the mitigation and adaptation technologies needed by developing countries. The astounding 

success of the Bali Climate Conference is that it brought the US to fully engage in the negotiation 

process and got the major emerging economies to accept for the first time in the history of climate 

negotiation, to take measurable, reportable and verifiable mitigation actions.1331 Though the Bali Road 

Map was not adopted by all governments,1332 as the COP was unable to reach consensus on almost 

any of the core issues identified,1333 yet it succeeded in laying the groundwork for the Copenhagen 

Accord, advancing a number of key issues. It also brought about a commitment by developed countries 

to a US$30 billion fast-start finance (FSF), between 2010 and 2012, and an agreement to mobilize 

US$100 billion per year in new and additional finance from public and private sources to support 

developing countries to respond to climate change, 1334  on adaptation and mitigation measures in 

developing countries, with special emphasis on the least developed ones. The BAP thus succeeded in 

strengthening the institutional framework for climate finance under the UNFCCC.1335  

There were two options set to drift away from previous familiar position, one, that rich countries have to 

act as first movers by agreeing to emission reduction targets of at least 30 per cent by 2020; and two, 

that, developed country governments need to create economically enabling environments for 

developing countries to produce lower emissions without compromising poverty reduction goals.1336 

The British economist- Nicholas Stern, was also of the opinion that, rich countries need to provide 

funding for three more key elements: first, an international programme to combat deforestation, which 
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contributes 15-20 per cent of emissions; second, the need to promote rapid technological advance to 

mitigate the effects of climate change and methods found to promote their sharing, emphasizing on the 

urgency of Carbon Capture and Storage for coal; and, third, that rich countries should honour their 

commitment to 0.7 per cent of GDP in aid by 2015, for increase in flows to developing countries to 

cushion their extra costs on climate change. 1337  The Bali Action Plan brought about a two-track 

approach to future international action by harmonizing both negotiations under the UNFCCC and the 

negotiations under the KP.1338 The high point of the Bali Action Plan is the adoption of Decision 2/CP.13 

on “reducing emissions from deforestation in developing countries (REDD+): approaches to stimulate 

action,” wherein it encouraged able Parties to support capacity-building, provide technical assistance 

and facilitate technology transfer by means of demonstration activities to address drivers of 

deforestation.1339 Deforestation is an endemic problem in many African countries, in fact, it could be 

described as a rapid and unsustainable1340 situation in sub-Saharan Africa. Cameroon, Africa’s biggest 

exporter of tropical timber has an annual deforestation rate of 0.4 to 1 per cent out of a 22.5 million 

hectares of forest, of which 17.5 is exploitable. About 80 per cent of its sawn timber is sold to the EU, 

while China receives 60 per cent of its log shipment.1341  

The situation is not any different in Nigeria, where the tropical forest is becoming increasingly 

fragmented and less accessible to the extent it is said to have the world’s highest deforestation rate in 

2000 to 2005, at 11.1 per cent annual deforestation rate of natural forests, when Africa suffers the 

second largest net loss in forests with 4.0 million hectares loss per year. Nigeria’s case was so pathetic 

because, there is no federal or state legislation or technical support to establish longer-term sustainable 

forests management concessions. This has resulted in the serious depression of the forests and 

reduced its high forests cover to less than 5 per cent of its area.1342The Central African sub-region lost 

approximately 91,000 km2 to deforestation between 1990 and 2000, out of its forest estimates of 

2,403,000 km2 in 2000.1343
 The threat is the demand for timber by some Asian and European-owned 
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trans-national logging companies, which take advantage of weak forest legislation and law 

enforcement.1344 The Central African sub-region lost approximately 91,000km2.1345 The IPCC WG III 

notes that reducing and/or preventing deforestation is the mitigation option with the largest and most 

immediate carbon stock impact in the short term per hectare and per year globally as the release of 

carbon emissions into the atmospheres is prevented.1346 Yet about 13 million hectares of forests are 

lost every year globally.1347 Deforestation is a natural or anthropogenic process that converts forest land 

to non-forest. land 1348  The Marrakech Accords defined deforestation as the direct human-induced 

conversion of forest land to non-forest land,1349 and a forest is a minimum of land of 0.05- 1 hectare 

with tree crown cover (or equivalent stocking level) of more than 10- 30 per cent with trees with the 

potential to reach a minimum height of 2-5 metres at maturity in situ.1350  It constitutes significant 

environmental risks increasing erosion and degradation of natural conditions, and can trigger landslides 

and flooding which induce landscape changes in the affected areas, and in the overall can accelerate 

aridity. The UN designated the year 2011 as the International Year of Forests, with the theme “Forests 

for People.” 

Most visible indications of climate change in Africa are changes in rainfall and river regimes. Excessive 

Niger Delta, floods forced 1.3 million people from their homes and claimed 431 lives, according to the 

Nigeria’s National Emergency Management Agency (NEMA) in October 2012. 1351  This has been 

described as the country’s worst flooding in 50 years. According to the Food and Agricultural 

Organisation (FAO), forests cover in Africa was estimated at 650 million hectares, that is, 17 per cent of 
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the world’s forests. Between 1990 and 2000, there was a loss of more than 5 million hectares per year 

in the whole of Africa, while in Nigeria, deforestation of riparian forests and savannahs for agricultural 

purposes representing more than 470,000 hectares per year, and for Africa, 60 per cent of tropical 

forests cleared between the same period was converted to permanent agricultural small holdings. A 

major resultant effect of these being loss of biodiversity, with oil and gas exploitation activities in 

Cameroon indiscriminately affecting nearly 30 species of animals and plants. 1352  This can be 

devastating. The International Monetary Fund (IMF), Managing Director Christine Lagarde, warned of 

the consequences of convulsions of climate in Africa that harbours the world’s most vulnerable people 

that should have been the greatest beneficiary of the Bali Action Plan. She rightly observed that 

estimates suggest that 40 per cent of the land now used to grow maize in sub-Saharan Africa will no 

longer be able to support that crop by the 2030s1353 because of the convulsions of climate, which is 

terribly battering different parts of the continent by way of protracted droughts and such other adverse 

weather situations. Speaking further, she warned of the planet’s perilous closeness to climate change 

tipping point, which to her, requires the urgent cooperation between countries, cities and business. 

Climate change financing  

 It is succinct to observe that the UN has a string of new and additional funding facilities for climate 

change in the developing nations, to enable them meet their obligations under the treaties and adapt to 

the adverse effects of climate change. 1354  However, notwithstanding the grave conditions of the 

developing nations, the larger percentage of these facilities are targeted at the advancing world, in 

other words, the so-called emerging economies, which are almost at par with the largest economies in 

the world. The UN established the Special Climate Change Fund (SCCF),1355 in 2001 to complement 

other funding mechanisms for the implementation of its Conventions and to finance projects relating to 

adaptation, technology transfer and capacity building, energy, transport, industry, agriculture, forestry 

and waste management, and economic diversification. This Fund was to be operated by the Global 

Environmental Facility (GEF).1356 The GEF1357 is responsible for providing grants and concessional 

funding for developing countries to assist them with incremental costs of preparation of national 

communications to the UNFCCC. It also operates the financial mechanism for other multilateral 

environmental agreements (MEAs), such as the Convention on Biological Diversity, the Stockholm 
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Convention on Persistent Organic Pollutants and the United Nations Convention to Combat 

Desertification. 1358  Some other sources of funding include the Least Developed Countries Fund 

(LDCF),1359 the Adaptation Fund (AF),1360 established during UNFCCC COP7 2001, but operating under 

the KP,1361 to finance concrete adaptation projects and programmes in developing country parties to the 

Kyoto Protocol that are particularly vulnerable to the adverse effects of climate change,1362 as well as 

some specific adaptation activities that are not limited to developing countries.1363 The AF operates 

under the UN as the primary finance provider for adaptation projects around the world.1364 Then, the 

Green Climate Fund (GCF),1365 established as an operating entity of the financial mechanism of the 

Convention under Article 11, to support projects, programmes, policies and other activities in 

developing country parties.1366 A rough estimate shows that the total amount of funding from all climate 

funds worldwide is less than US$6 billion a year, while the UNFCCC estimates that the investment in 

the range of US$104-143 billion is needed each year for climate change mitigation  and adaptation in 

developing countries.1367 

Countries which themselves should be financing climate change mitigation and adaptation projects in 

the poorer countries, have contrarily been drawing the greatest share of the scarce and inadequate 

funds squeezed out of the purse of the developed nations, which have been more increasingly reluctant 

at releasing funds for climate change projects in the LDCs. This has been the grouse of the LDCs and 

the Small Island States, who are asking where has all the money provided gone? This agitation has 

caused the operationalisation of the SCCF to suffer from tensions among developing countries  on such 

issues as full-cost funding and scope of activities to be funded.1368 They demanded that a new UN 

institution be set up to oversee compensation for loss and damage to the poor countries to respond to 
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and cope with climate impacts that are difficult or impossible to adapt to.1369 Between 2010 and 2012 

$35 billion in climate aid were provided by some wealthy nations, notably Germany, Japan, Norway, 

Britain and the US, to help poorer countries adjust to climate change as promised at Copenhagen, but 

the vast majority of that aid- $27 billion went toward clean energy, efficiency, and other mitigation 

projects around the world. For Instance, Norway gave Brazil $1 billion to help prevent deforestation, 

and to Mexico $53 million for energy-efficient lighting, the US gave the Congo Basin $15.7 million to 

preserve rain forest diversity, Japan gave Egypt $338 million loan for wind power, the UK gave Nigeria 

$30.6 million for electricity management advice, the US gave Indonesia $332 million for environmentally 

sustainable growth, and France gave China $248.9 million for low-carbon housing and green financing 

and so on.1370 GEF grants channeled through the World Bank Group have helped China grow global markets for 

renewable energy and plan climate-smart cities. In Shanghai, one WBG-GEF project is helping design a low-

carbon district that would retrofit buildings to pilot green energy and zero-emissions buildings.1371 The project’s 

$4.3 million GEF grant is bolstered by a $100 million loan from the World Bank. It is apposite to note that the 

EU set up the Global Energy Efficiency and Renewable Energy Fund (GEEREF), a global public-private 

partnership, to offer risk-sharing and co-funding options for investors in clean energy in developing 

countries. Then, there is also, the Earth Fund of the Global Environmental Facility set up to leverage 

funding and expertise from the private sector, multilateral agencies, foundations and non-governmental 

organisations (NGOs) to promote technologies and business models that contribute to the protection of 

the global environment. 1372   Asides the afore mentioned, there is the Climate Investment Funds, 

established in 2008 as key multilateral source for financing climate issues.1373  

 The point here is that the funds disbursements have been lopsided in favour of some richer countries 

hiding under the umbrella of the developing countries. South Korea, equally a developing country, was 

the only country which gave the Green Climate Fund the lone $40 million to start with at the launch of 

its headquarters in December 2012, while other rich countries would not bulge, because they are 

reluctant to stress their “fragile” economies, and thus refused to pay up their contributions to the $100 

billion pledged for the Fund to operate.1374 This seeming apathy by the rich countries to keep their 

promises has led to developing nations to push for a detailed plan to scale up funds, with a proposal for 
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a target of $70 billion in 2016.1375 The poorer nations are pressing for more aid to help them adapt, 

moreso that they face greater risks but are less responsible for the carbon-dioxide emissions currently 

in the atmosphere, whereas, the wealthier nations say that the sum of money expected by the poorer 

countries are not going to materialize, claiming not just the recent financial crisis, but also structural 

adjustments, as a result of obligations from their ageing populations, infrastructure, education, health 

care and the likes.1376  

The point, as summarized by the Delhi-based Centre for Science and Environment, is that the rich 

countries have emitted greenhouse gases far in excess of what the Earth can withstand, because they 

could emit without limits or quotas and were thus “free-riding” on the financial debt of the South. This 

same attitude exhibited by the North is virtually being repeated all over again by those countries of the 

emerging economies, especially China and India which constitute the world’s largest manufacturing 

hub, whose GHGs emissions are rising exponentially as a result of their rapid industrialisation over the 

years.1377 For instance, China is increasing its coal capacity by 860 million tonnes over a period of 

2011-2015,1378 which is more than the annual output of India. It has approved the construction of 15 

new large-scale coal mines with 101.3 million tonnes of annual capacity in 2013 to cap its coal 

production of 3.66 billion tonnes in 2012, which is already almost half the entire global total.1379  A 

medical report from the US reveals the devastating impacts of coal pollution on the human body and 

major organ systems, stressing that coal contributes to four of the top five causes of mortality in the US 

and is responsible for increasing the incidence of major diseases already affecting large portions of the 

US populace,1380 similar to the situation in China. If China so continues and a number of others join the 

fray, global efforts at containing the scourge of climate change will soon fly in the face of it, becoming a 

mirage. China is merely repeating what the West did when nobody cared about the environment, for 

which the whole world is paying a great price now, meaning in essence that in the next couple of 
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decades, the whole world, whatever is left of it then, would be left to lick its wounds more grievously, 

sake of the consequences of the present day actions of the likes of China, India and others. The irony 

of these is that China is so proficient in indirect coal-to-liquids (ICTL) fuel, which is environmentally 

friendly, even more than the liquid fossil fuels.  

The ICTL was first invented in Germany, but which since the 1980s, China has boosted its development and 

accelerated industrialisation, bringing it to an unprecedented breakthrough in many areas that have advanced 

ICTL technologies.1381 Yet, with this China is still the world’s largest direct consumer of coal. Since China has 

comparative advantage in ICTL, it would have been well appreciated if China makes the best of this advantage by 

its advanced technology on this than burning it directly, polluting the world large-scale and even killing its own 

very people in their millions yearly in related diseases, all in the guise of rapid industrialisation. China could 

harness more renewable sources of energy than increasing its coal consumption to the detriment of other parts 

of the earth suffering from the effects of its aggressive industrialisation, with its advanced technological, capital 

and human resources. Climate change caused by carbon pollution is one of the most significant public health 

threats of our time,1382 and needs be emphasised that what coal plants are to the US and China, gas flaring 

stacks from oil exploration fields represent to Nigeria and other large flarers across the world, like Russia and 

Iran, constituting unnecessary and avoidable risk to our planet and the human life therein. Every strident effort 

at getting China to reduce its energy use should be taken, particularly of energy generated by fossil fuels, as this 

may have positive side effects on human health and the environment, effects which primarily result from 

reduced air pollution by harmful substances.1383  

China and global climate change equation 

China has the second highest global GDP after the US1384 out of 214 economies, and is fast on its way ahead of 

the US. It was reported that the world is dangerously dependent on China, which is responsible for nearly half of 

the global GDP growth.1385 China is a rich country, rich enough to be a creditor like many other countries, rich 

and poor alike, hence does not deserve to draw the lion’s share of UN climate change funds to the detriment of 

the poorer countries, which are too poor to help themselves if the world has not come to their aid. A major 

consequence of China’s action is that the year 2013 has been reported to be among top ten warmest years since 

modern records began in 1850, because of failure to curb emissions of carbon-dioxide and other heat-trapping 
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gases, which means that global temperatures will continue to rise for generations to come.1386 Not at this stage 

when tackling climate change is becoming more urgent with every passing day than ever before should a 

country, or a group of countries take the whole world hostage in order to free itself or themselves and their 

people from the shackles of poverty.  It is good to break off from the scourge of poverty, but should not be at 

great costs to the rest of the world, as the West did in the first instance, which brunt the whole world is still 

confronted with now. The already known and predicted consequences of not acting are becoming more tangible 

enough and the window for taking effective action around the world is closing fast.1387 A grave situation as this 

will have far reaching consequences on parts of Africa especially the Sahelian belt, where previous outrageous 

temperature occurrences have aggravated the expansion of the Sahara Desert than it would otherwise have 

been. For instance, Nigeria’s desertification was brought about by a temperature increase of 1.10o C over a 

period between 1901 and 2005, compared to global mean temperature of 0.74o C. This was coupled with a 

consistent decrease in the amount of rainfall by 81mm over the same period. These were also exacerbated by 

extremely high level of deforestation, which accounts for 87 per cent of the total carbon emission in the 

country.1388 The cost of developing drought-resistant crops, providing early-warning systems for floods, droughts 

and fires, and building seawalls, dykes, and wave breaks will be vast, says the UN Environment Programme's 

(UNEP). It will cost Africa approximately $350bn a year to adapt its farming and infrastructure to climate change 

if governments fail to hold temperatures to less than 2o C and allow them to rise to about 4o C.1389 

It is important to observe that the Chinese government acknowledges that China’s environmental problem is an 

immediate “here and now” crisis, and that the rapid growth of China’s economy has been at the great cost of 

even faster damage to its resources and environment. The root of China’s environmental problem is its distorted 

development outlook. According to SEPA statistics, China’s energy consumption per unit output value is seven 

times that of Japan, six times that of America, and 2.8 times that of India.1390 As a developing country 

ambitiously industrializing and urbanizing, China requires a highly substantial amount of energy to run its 

industrial plants, factories and power plants, in consequence of which it is now the world’s largest consumer of 

coal and the leading producer of GHG in the world, such that every year, its emissions rise 10 per cent. China 

depends on coal, the dirtiest energy source for 70 per cent of its energy.1391 One-third of the land in China has 

been polluted by acid rain;1392 water in 40 per cent of the water systems is rated poor Grade 5; more than 300 
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million people in rural areas do not have safe drinking water. 60 per cent of the underground water in China is 

too polluted to drink directly. Water quality measured in 203 cities across the country in 2013 rated “very poor” 

or “relatively poor” in an annual survey released by the Ministry of Land and Resources, which means such 

water cannot be used as a source of drinking water. The proportion of water not suitable for direct drinking rose 

from 57.4 per cent in 2012.1393 Over 400 million urban residents breathe in seriously polluted air,1394 causing 15 

million people to suffer from bronchitis or respiratory system cancer and an estimated 8,572 premature deaths 

in Beijing, Shanghai, Guangzhou and Xi’an in 2012, and more than 2 million deaths worldwide each year being 

the direct result of human-caused outdoor air pollution, rising to as high as 7 million globally in 2012.1395 Not 

only that large areas of China are now having rains as acid as they used to be in Europe during the 1970s, but 

Chinese emissions are bringing acid deposition to South Korea and Japan. Pollutants have transboundary effects, 

huge amounts of aerosols from Asia go as far as six miles up in the atmosphere, having an unmistakable impact 

on cloud formations and weather systems worldwide.1396  

Asia’s pollution has become so bad researchers warn that, it is affecting global air circulation in such a way that 

it could be intensifying storms-1397 including those beyond the continent itself.1398 Acid rains are now being also 
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recorded in northern India.1399 At the current rate of pollution, assuming a two-fold growth in the total volume 

of economy, in 15 years time, the pollution load will be more than four times higher than now.1400 China makes a 

fifth of all the goods manufactured worldwide.1401 China has thus been spewing emissions like this since the past 

three decades, and seems not in a hurry to stop it, just as Russia and Nigeria the two largest gas flaring nations. 

What the Chinese coal represents to the atmosphere, these countries gas flaring equally represents.1402 The 

country seems however poised to tackle its air pollution portfolio by launching a 10 billion Yuan (US$1.65 billion) 

fund to reduce air pollution in the country’s four largest cities. Chinese Premier Li Keqiang, announced the 

government’s concern and resolve to resolutely combat pollution in the same manner it combats poverty, to 

avert discontent that could compromise stability. The government had earlier promised to commit 2 trillion 

yuan (US$330 billion), to an action plan to tackle pollution, by way of reforms in energy pricing to boost non-

fossil fuel power and cutting capacity in the steel and cement sectors which constitute the source of much air 

pollution.1403 It cannot be over emphasised that, China’s economic growth has resulted in serious environmental 
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degradation, affecting both local and global biospheres, while its increasing political clout and economic weight 

coupled with India’s is already causing a structural change in the world’s political economy, yet China is very 

sensitive to issues that potentially infringe upon its sovereignty,1404 while taking the environmental health of the 

world for a ride.    

China is home to 16 of the 20 most polluted cities on the planet. It has become the primary determiner of the 

price of virtually every major commodity, thus its government can be decisive in allocating resources in a way 

that other governments in its level of per capita income cannot.1405 China’s situation is this grim because like 

Nigeria, its systems for monitoring compliance are inadequate, and the fines (penalty) for breaking the rules are 

often too low to be a compelling deterrent, while its environmental agency is a little more than a mere toothless 

bulldog, that lacks the power of enforcement of the regulations.1406 Where there is no regard for policy and legal 

regulations, there would definitely be a conspicuous lacuna, as institutions and individuals alike would take 

advantage of this gap, which on the long run renders to nought the otherwise meaningful and effective policy 

regime. This could have chain-effects on other aspects of life of the nation concerned and the international 

community on a wider scale. The Fund is to aid in efforts to cut fossil-fuel use and control of coal.1407 For 

instance, the 1970 amendments to the Clean Air Act (CAA) were a drastic remedy to what was perceived as a 

serious and otherwise unchecked problem of air pollution. The Act was expressly designed to force regulated 

sources to develop pollution control devices that might at the same time appear to be economically or 

technologically infeasible. The Act establishes a clear duty to protect public health from air pollution. Simply 

because conduct was authorized and useful, as in burning oil and coal to produce needed electricity did not 

sanction poisoning the air that everyone must breathe. Congress required the Environmental Protection Agency 

(EPA) to study and promulgate a national ambient air quality standard, requisite to protect the public health 

“allowing an adequate margin of safety,”1408 unlike in China where for rapid industrialisation regulatory 

measures were discarded to the extent air pollution gets to the magnitude it is killing hundreds of thousands 

yearly and smog affecting major operations and international activities. It is important to note that with the 

present look of the climate change funds disbursement, there may be a very long way to go before a wholistic 

solution involving the developing countries and LDCs could be come about, as funds ideally meant for their 

purpose are being channeled to more comfortable nations1409 who have the means- financial and technological, 
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to conveniently care for their climate change issues, but chose to channel such to rapid industrialisation at the 

expense of global good, all  these while the “rich nations” have decided to look away from the needs of the most 

affected, which bear the greatest consequences of the “rich nations” cause. The consequence of this was to be 

the walking out of the climate change negotiations in Warsaw 2013 by the representatives of the developing 

countries, a 132-bloc of countries, in protest to the posture of the industrialised countries.1410 This is an 

unfortunate disservice to the gains of the Bali Action Plan, which promises to define the route to a proper and 

meaningful solution to the climate change conundrum, from both developed and the developing world’s 

perspectives.  

Bali Action Plan cannot be said to be a success if deforestation continues unabated and inadequately curtailed in 

sub-Saharan Africa and Brazil which both have the highest percentages of deforestation in the world. Facilitating 

an effective forest tax system in the SSA becomes of the essence, but still far-fetched. Forest tax systems tend to 

be characterised by very low levels of revenue collection, widespread corruption and endemic illegal logging, the 

greatest percentage of which finds its way to the developed countries. Until an effective taxing system is 

formulated in their countries mostly concerned- Nigeria and the Democratic Republic of Congo, and properly 

funded as speculates in the Kyoto Protocol Rules, forests acting as carbon sinks, this very vital source of carbon 

absorption (sequestration), might be completely lost. This issue constituted one of the most contentious ones in 

the negotiations over KP Rule.1411 The strategic role forests play in alleviating the effects of global warming, 

acting as carbon sinks cannot be overemphasised, yet the rate of forests replenishment is not commensurate 

with its depletion and degradation worldwide. The total area of industrial, fast-growing forest plantations 

worldwide in 2012 was 54.3 million hectares (ha). The countries with the largest areas- all with more than 5 

million ha- were the United States of America, China and Brazil. India and Indonesia were the next-largest 

growers of industrial forest plantations, with over 2.5 million ha each. Among the regions, Asia had the largest 

total area, followed by North America and Latin America. Africa, Oceania and Europe also had considerable 

areas of industrial forest plantations.
1412

 This account portrays Africa as the most backward in forestry 

programme, which itself incidentally is losing the larger percentage of its forests to supply tropical hardwood to 

the industrialised world’s ever-growing market, coupled with its high percentage land area of desert cover. Major 

reasons for this are not far-fetched, some of which includes poverty.  

Forestry can be capital-intensive and not instant profit yielding, whereas the vast forest areas in the continent are 

being converted to crop lands for instant crops. In some, if not many countries in Africa, ownership of trees is 

denied the populace, just as land ownership is denied the people. Policies that bar people from owning trees and 
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land holding rights
1413

common in many sub-Saharan African countries are detrimental to proper forestry 

programme in Africa, and must be discouraged by the governments of the countries in the region. Mostly, 

Africans only have the legal rights to use forests, not to own them.
1414

 Deforestation and population have 

gradually increased together, with the heaviest forest losses coming in areas where wood is needed for fuel, or 

where forest land is needed for growing crops, or both. Combined with this is also, large-scale acquisitions by 

foreign investors which of late is accelerating deforestation in many parts of the continent
1415

 Another major 

reason is the failure of the world’s market economy to accord any value to the intrinsic environmental assets of 

the rainforests.
1416

 A higher percentage of deforestation in Africa is going into agriculture and food production, 

understandably because of the continent’s high fertility and to assuage the unfavourable conditionalities attached 

to food importation from the West. The unpredictable weather conditions in the continent is another factor, as 

farming still to a very large extent in there depend on natural factors, such a s rain, which may not be forthcoming 

because of drought which is prevalent in many parts of the continent now. 

 
It is a world where economic output has more than doubled in the last 20 years since the Rio Earth Summit, but 

this growth has been achieved at the expense of natural resources, including forests. This impacts nature’s way 

of capturing solar energy and storing carbon- which is very vital for the survival and prosperity of planet 

earth.1417 The Bali Action Plan (BAP) seemed specifically targeted at assisting the poor countries to access 

finance for appropriate technologies and attain a level of protection from the extremely devastating effects of 

climate change, many of which they could not have overcome on their own, but this appears to be far-fetched 

with the picture of funds disbursement from the various sources. This means almost total failure of the 

mitigation focus of the BAP and a failure of the anticipated gains, if the poorer countries would not have access 

to the finance appropriated for those purposes.1418 A most conscionable approach to this issue as far as African 

countries are concerned, is to develop national and common regional policies on forestry and its management, 

as well as effective legislation against its abuse, as obtains in the EU.  

 

5.2 Kyoto Protocol Flexible Mechanisms 

Developed countries and countries in transition to a market economy (Annex I countries), under the 

Kyoto Protocol (KP), have commitments to reduce their greenhouse gas emissions by certain 
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percentage to a base year, usually 1990, by national measures as they deem fit. This means that each 

nation, or the EU as a bloc, would be allowed to develop its own mix of implementation policies,1419 

but in Mechanisms which they might want to adopt. These were also meant to lower the overall costs 

of achieving their emissions targets. 1420  The Kyoto Protocol established emission targets and 

introduced three market-based flexibility mechanisms1421  - the Clean Development Mechanism 

(CDM),1422 International Emissions Trading 1423(IET), or Emission Trading Scheme (ETS) and Joint 

Implementation (JI).1424 These are the only existing international emissions accounting framework, but 

applicable only to developed countries with specific commitments, save for the CDM which allows for 

developing countries participation.1425 To participate in the Kyoto mechanisms, parties must meet 

some eligibility criteria: must have ratified the KP; must have taken emission reduction targets, that is 

limited Annex B countries; must have in place a national system for estimating emissions and removals 

of GHGs within their territory; must have calculated their assigned amount in terms of tonnes of CO2-

equivalent emissions; must have in place a national registry to record and track the creation and 

movement by the means of either of these accounting units of the assigned amount of ERUs,1426 

CERs,1427 AAUs1428 and RMUs,1429 and must annually report such information to the secretariat.1430  
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previous chapter, while joint implementation would be briefly explained here, as these may not be of 

particular concern to this study being exclusive to the Annex I countries, exclusive of the developing 

countries. It involves carbon emission credits trading within nations.1431 Joint implementation similar to 

the clean development mechanism, is where developed countries invest in emission-reducing activities 

in other industrialised countries to gain reduction units.1432 Emissions trading, is perhaps the most 

important flexible mechanism built in the KP,1433 which enables developed countries Parties to buy 

carbon credits from other developed countries Parties with spare capacity to help meet their 

commitments.1434 It operates by cap-and-trade systems which establish a price for carbon by setting an 

absolute quantitative limit for GHG emissions. The allowance cap determines the carbon price and the 

instrument’s environmental effectiveness.1435  ETS is a powerful policy instrument for managing 

industrial GHG emissions, which puts a price on carbon through emissions markets. 1436  Joint 

implementation is a type of international trading involving a bilateral deal, or a multilateral one in 

which countries with high costs of pollution abatement, or environmental conservation invest in 

abatement or conservation in a country with lower costs and receive credits for the resulting reduction 

in emissions, or increase in conservation. It serves to reduce the global costs of mitigating 

internationally agreed emission targets.1437 It is emission reductions carried through by agents of one 

country in another country, termed activities implemented jointly (AIJ),1438 or joint projects, leading to 

emission reductions units (ERUs) achieved abroad, but credited towards the national emissions target 
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of the investing country.1439 It thus involves climate change mitigation projects implemented between 

two Annex B countries.1440 It can be applied to any international deal in which one or more of the 

parties has emission targets, or to any international agreement in which the parties have obligations to 

achieve some environmental goal.1441 It connotes sharing the costs of implementing an emissions 

reducing project in the country where costs were lowest.1442  

The JI was instituted as a means of obtaining least-cost solutions through joint projects between 

countries at different technological levels and with different resources and economies.1443 The KP 

defines JI as that allowing transfers of emission reduction units resulting from emission reduction or 

removal projects among the Annex I countries, whose objective is to reduce total costs of fulfilling 

Annex I countries’ commitments under KP as to ensure the targets of emission reduction.1444 Each JI 

project has the approval of the investor’s country, host country and a panel of the Convention. The 

investors provide some combination of capital, know-how and technology, while the host country 

provides a situation that qualifies as a JI project and possibly, plant and equipment, labour and other 

resources.1445  Thus, investors and hosts of JI projects companies as well as countries have the same 

interests.1446 Many countries still express some reservations concerning JI on the grounds that its 

design does not prevent fraud and spurious emission reductions, notwithstanding that the different 

actors under the JI must be led to publish credible estimations of emission reductions before a project 

starts and receive credits only to the extent the project really reduces emissions.1447 In JI and CDM 

projects, emission reductions are measured bottom-up from a baseline, which attempts to estimate 

future emissions at the project site in the absence of the project. The emission reduction is calculated 

on the basis of the difference between the baseline emissions and the (lower) actual emissions at a 

certain point in time, whereas in the IET system, emission reduction is measured top-down from the 
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national commitment, the assigned amount, which then functions as an emission ceiling.1448 The 

amount of emission reductions generated JI crucially depends on the baseline, 1449  hence the 

indispensability of the baseline, and why the developing countries are exempted from participating in 

the JI. Laudable as the JI would have or has actually been in terms of capacity development, technology 

transfer and eradication of poverty by virtue of capital transfer to less privileged countries, its 

limitation to the Annex B countries is its undoing, being a limit to its sphere of influence and limitation 

of result, as its supposed benefits could not reach the category of nations that would need it the most.  

 

5.2.1 The Clean development mechanism (CDM) 

The Clean Development Mechanism (CDM),1450 is a model innovative channel to facilitate climate mitigation in 

developing countries,1451 a modified form of joint implementation,1452 which allows Annex I nations to invest in a 

fund that would finance emission reduction projects in developing nations and receive credit for certified 

emission reductions (CERs) accruing from the project, in order to attain their emission targets.1453 In other 

words, it allows the Annex I country to invest in projects that reduce emissions in developing countries as an 

alternative to more expensive emission reductions in their own countries.1454 It thus enables Annex I parties to 

establish project-based activities that reduce anthropogenic emissions in non-Annex I parties. It is to allow 

emission reduction or removal projects in developing countries to earn Certified Emission Reductions which can 
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be traded in international markets established under the terms of the KP.1455 This serves to assist non-Annex I 

parties to achieve sustainable development and helps them to contribute to the ultimate objectives of the 

Convention, while helping the Annex I parties to achieve compliance with their quantified emission limitation 

and reduction commitments under Article 3 of the KP.1456 The CDM is peculiar being the only mechanism under 

the KP involving countries that are not subject to the binding GHG emission caps by the Protocol.  It has the 

exclusive prerogative of being the first and only global attempt to address a global environmental public goods 

problem with a market-based mechanism.1457 It is mandated under Article 12 of the KP and overseas emission 

reductions in projects carried out in developing nations.1458  The CDM thus has two purposes, first, it aims to 

help Kyoto-participating countries reach their commitments by providing the flexibility to purchase relatively 

inexpensive carbon offsets, and secondly, it aims to aid countries not  participating in Kyoto develop 

sustainability through technology transfer and development,1459 this notwithstanding that the CDM has no 

explicit technology transfer mandate, it only facilitates it by financing GHG emissions reduction projects that use 

technologies currently not available in the host countries,1460 which the likes of China, India, Brazil and other 

emerging economies especially in Asia have due advantage of to turn their economies around.  The CDM can 

thus be seen as an example of the implementation of the principle of common but differentiated responsibilities 

in that it enables both the developed and developing countries participate in climate change regime.1461 As a 

condition for efficiency, CDM projects must be additional, otherwise, if it is not additional, it then cannot lead to 

a net reduction of CO2 emission from global environmental point of view.1462 It also serves as a source of finance 
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for adaptation projects,1463 contributing 2 per cent to the Adaptation Fund.1464 This process is overseen by the 

CDM Executive Board, which registers and validates projects, issues CERs, after the verification and certification 

of same by the designated operating entities (DOEs), after such projects must have been approved by the host 

country.1465 The CDM EB manages a series of panels and working groups.1466 The CDM Executive Board 

comprises 10 members, 5 from the 5 regional groups, one from a small island state, and 2 from Annex I and non-

Annex I countries respectively.1467 The CDM can be a veritable tool to limit climate change effects and to 

improve the situation in the developing countries through capacity building, infrastructure and technology 

transfer.1468   

Because the investing countries have strong economic position and have invested much in the CDM projects in 

the host countries, the investing countries stand an advantage as against the host countries, which may 

eventually suffer a loss, having committed itself to certain emission control targets in the future. This makes it 

imperative to make the commitments of the investing countries more stringent, or even levying a tax on CDM 

projects to redistribute the investor’s surplus.1469 Once registered, projects are then issued CERs, with each CER 

unit equal to a reduction of one tonne of CO2 equivalent, which could be bought and used by the developed 

countries to meet their Kyoto commitments.1470 The CERs resulting from CDM projects are traded on the global 

carbon market and can be used by Annex I parties to meet their emission reduction targets under the Kyoto 

Protocol.1471 The CERs are issued to project developers and sold to either investors in the project or to the 
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secondary market.1472 Such projects must incorporate a baseline emissions scenario and reduction monitoring 

plan, and a proof of additionality demonstrating that the project could not be financed without CDM credits.1473 

CDM projects encompass a wide variety of development activities that reduce emissions, including the capture 

and incineration of HFC-23 gas; capture and destruction of CH4 from landfills, livestock, oil fields, coal mines and, 

of wind and hydrological power projects; and energy efficiency.  

As of 2012, the CDM EB had registered 1,651 CDM projects in 91 countries, and issued 973 million CERs. The EU 

Member States have been responsible for the vast majority of ongoing CDM projects, being responsible as of 

May 2009, for 58 per cent, Switzerland for 21 per cent and Japan for 11 per cent.1474 Out of these, wind has 28 

per cent, hydro 26 per cent, constituting the most popular, accounting for only 20 per cent of issued CERs.1475 As 

of 2011, China has attracted the lion’s share of CDM investments with 48 per cent of the world’s projects 

located in the country,1476 and has 63 per cent of the global annual CERs under this mechanism.1477 This has 

justified the fear of a concentration of CDM projects in a group of countries.1478 This ostensibly, because of 

China’s fast economic development and open door investment policy among others, it however needs to be 

pointed out that China’s rule severely limits foreign companies’ access to CDM development in China, yet China 

harbours very many such foreign companies to the extent it has become the world’s production hub, producing 

one-fifths of the world’s industrial output, with its concomitant effects. China’s CDM governance system 

discriminatory as to its specific eligibility requirements, that is only Chinese companies, or Chinese holding 
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companies are eligible for developing CDM projects in China. In the latter case, it refers to a joint venture in 

which the Chinese entity controls a minimum of 51 per cent of the shares. The Chinese government equally 

adopted specific taxes1479 on revenue from selling emission reduction certificates for certain types of projects, in 

an attempt to encourage investors to concentrate on the priority objectives of the government.1480 It was argued 

that the transfer of emission-saving technologies to developing countries plays a concrete role in tackling 

climate change, of which CDM has been a major instrument. China has the highest concentration of CDM 

projects- harbouring as much as 46 per cent of the world’s total,1481 yet it has been the world’s largest emitter 

and is increasing its scale. CDM projects have been observed to be concentrated in the largest emerging 

economies creating an imbalance against African countries and other LDCs which enjoy very poor patronage, 

largely left out in the CDM market, presumably because of the absence of sound legal frameworks governing 

CDM investments, low institutional capacity, coupled with high rate of political insecurity and instability in the 

continent.1482 The geographical distribution of CDM projects, an overwhelming proportion- over 80 per cent, of 

which originate in China and India calls into question the ability of the CDM to drive broad engagement, with 

sustainable development across developing countries, aside the almost impossibility fundamental flaw of proof 

the “additionality” of a project in comparison to a hypothetical baseline.1483 The “additionality” concept here 

signifies the assurance that the increased emissions permitted in the developed countries buying the CDM 

credits as offsets will be balanced by real emissions reductions that would not have occurred in the absence of 

the transaction in the developing country CDM seller.1484 A CDM project is additional if it brings about 
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anthropogenic GHG emissions reduction below that which would have occurred in the absence of the registered 

project activity.1485 

CDM was conceived to be all-embracing, engaging both the developed and developing countries alike, but the 

picture as painted shows it is far from that expectation. It was expected to involve private actors participation 

through the use of private resources as well as public resources in the development of what hitherto was 

considered an exclusive public financing system.1486 Little wonder it was described as a conceptually tricky 

surrogate instrument, intended to capture some of the benefits of a comprehensive global market until the 

economic ideal of universal accession to full participation could be managed.1487 The US and Brazil played key 

roles in negotiating the CDM, the former incorporating the sustainable “clean” development to the market-

driven cost-effectiveness into its proposal, and the latter already as early as 1999, has established a designated 

national authority to manage the complex process of project approval, registration and monitoring,1488 but China 

emerges to be the greatest beneficiary of the mechanism, and yet is not making a good manifestation of the 

essence of the mechanism, which without doubt, is the most effective and best of all the Kyoto mechanisms, 

being all-embracing. The financial profits generated through CDM projects were indeed used to develop 

different industries in China such as renewables, and it contributed in a sense to technology transfer and 

environmental protection in China.1489 The US later withdrew, being not a party to the KP may not be a player in 

the CDM arena.1490 Because the LDCs, Small Islands Developing States (SIDS) and Africa have a very low initial 

GHG emissions rate, there is consequently little incentive to invest in CDM projects in these countries. The 

percentage of projects sourced from Asia nearly doubled, from 22 per cent in 2006 to 39 per cent in 2007, while 

the percentage of projects sourced from Africa actually decline in market share from 6 per cent to 2 per cent 

and absolute terms.1491 The Nairobi Framework on this logic observed that in Africa, the scope for reducing 

emissions is correspondingly lower than in other regions. To allow this situation to continue unabated will 

amount to a systemic barrier to an equal distribution of the CDM project activities. Investors need to be 

presented with some other incentives to implement CDM projects in these low GHG emitting countries,1492 if the 

real original intent of the sustainable development objective of the mechanism is to be realized. CDM projects 

represents a significant capital investment to fast-track climate-smart growth, both as direct capital investments 
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and as leverage for additional capital,1493 which these impoverished nations which are seriously at climate risks 

need.   

Despite the rhetoric to contradict the assertion that developing nations have yet to create infrastructure that 

will allow them to adjust their lifestyles to the reality of climate change  which makes many communities more 

impoverished, industrialised countries too have not yet undertaken enough large-scale investments to help 

poorer nations adapt to climate change. As at 2007, only US$40 million was being spent annually for adaptation 

measures in the world’s poorest regions.1494 There has been a significant contribution to the development of 

renewable energies in China by the buying of CERs that can be applied to meet their own GHG emission 

targets,1495 but it remains to be seen or ascertained by China’s incessant and continuous investment in coal 

energy at the expense of other sources of energy, which goes to seriously negate the above assertion. All the 

allures of the CDM and others have been channeled to China which in turn is savouring it all to increase its 

emissions,1496 while heightening its production. It could be rightly summed up therefore that, the CDM is 

detrimental to sustainable development in China, or that it has modestly contributed to it.1497 The question then 

is what is the gain of the LDCs, Africa and SIDS in the CDM and other measures of the UNFCCC, the KP and other 

measures which have not brought any improvement to slowing deforestation,1498 and consecutively stepping up 

activities on reforestation, and afforestation in the desert zones, to create more carbon sinks? The forestry 

sector accounts for more than 17 per cent of total global GHG emissions.1499 This implies that the tropical forests 

that are being indiscriminately degraded and ravaged to feed the insatiable western markets, should be 

declared “endangered,” considering that most of the species are being exhausted and may never be replaced 

once they so go into extinction, which means a permanent damage to ecology and biodiversity. The 

consequences of this will be more than a mere permanent species-loss, could affect humans who depend on 

these forests for livelihood, among others. This, while sustained efforts be ensured to step up provision of 

sustainable energy provision for the LDCs where the forests serve as their major source of energy supply. The 

point is this, that afforestation and reforestation projects have the most potential in developing countries due to 

higher growth rates of tropical forests, the availability of land and synergies with the need for future biomass. 

But unfortunately, the reverse is the case, in mid-2009 the number of registered projects was whooping 1665, of 
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which only four are CDM afforestation and reforestation projects. There were two others alike waiting 

registration.1500   In the allocation of funds for vulnerability, the criteria for determining vulnerability has yet to 

be explicitly determined, however, in the Copenhagen text, LDCs were identified to have specific needs and 

special situations concerning funding transfer and technology. Small Island Developing States (SIDS), and African 

countries were subsequently included alongside LDCs in the Bali Action Plan as “particularly vulnerable to the 

adverse effects of climate change.” Then in the Copenhagen Accord, the language distinguishing these groups 

became even stronger, with the phrase “most vulnerable developing countries.”1501 With this categorisation, the 

share of funds especially from the Adaptation Fund going to the African region on climate mitigation and 

adaptation remains yet low as compared to that going to the more affluent developing countries who wield the 

clout to influence issues their own way because they control the larger percentage of world productions.     

The CDM was expected to provide developing countries with the essential resources for cleaner economic 

growth, and reduction in emissions,1502 some of these LDCs are energy-natural resources based, which the 

developed countries benefit immensely from over the years and their MNCs too. For instance, Nigeria Angola 

and some other countries in this category are oil-producing entities where gas flaring is the bane of the gain of 

the business. The developed countries directly or through their MNCs, which are directly engaged in the flaring, 

because it is cheaper to flare than to convert same to power for the economy to utilize, could invest in 

channeling the associated or natural gas being flared to profitable use- power generation to the energy-poor 

countries, whose major cause of poverty and underdevelopment is lack of, or extremely-poor state of energy 

generation. A little investment in this wise would go a long way in alleviating the poverty condition of the 

impoverished people and nations which have resources but are living in squalor, for lack of necessary finance 

and technology to transform their resources to riches. At the same time, global quantities of GHGs would be 

reduced,1503 as these countries and their chief- Russia are large flaring nations, burning off billions of dollars 

worth of valuable gas yearly, while living in avoidable darkness. The case of the sub-Saharan countries are 

exceptionally pathetic on this,1504 and it is high time these countries did something with the intervention of the 

international community to get the oil-TNCs operating in their countries to stop the flaring which has been going 

on for decades, with utter impunity, to the helplessness of these countries and their people. Climate change 
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policies related to energy efficiency and renewable energy are often economically beneficial, improve energy 

security and reduce local pollutant emissions.1505 A couple of projects under the CDM category could go a long 

way, and the developed countries would also gain emissions credit from it. It was warned that the world will not 

solve climate change without an ever-increasing commitment to international cooperation, which more than 

ever before would require the financial sector and business to be given ways and means to help put money and 

technology where they are most needed, into the developing world, as well as into the developed world.1506     

Energy production and consumption are the major sources of atmospheric carbon emissions and the leading 

causes of global warming,1507 which form the most strategic area of concern for the CDM in the developing 

countries. This will moreso, give affirmation to the growing recognition of the need to achieve an ecologically 

more sustainable socioeconomic development as depicted by international debate throughout the past 

decade,1508 and promises to continue even in the coming future. Energy is so vital and strategic in climate 

change that energy efficiency projects became listed in the small-scale CDM projects with simplified1509 baseline 

and monitoring procedures approved under the Kyoto machinery.1510 Energy production is the biggest source of 

emissions, representing about one-third of the world total. And of the fossil fuels, coal is the highest source of 

emissions, followed by oil and of course, natural gas, while agriculture, forestry and other land use follow in 

turn, then transport and buildings.1511 There are positive correlations between the level of CDM and foreign 

direct investment (FDI),1512 as presented in China’s case, but which is not being enjoyed by the LDCs and others if 

investors continue to channel CDM investments to other places with ”brighter prospects.”1513 The CDM is failing 

to induce low carbon technology transfer to many of the important sectors, for instance the oil and gas sectors 

in the African region and transportation, thereby missing out on large opportunities for emissions reduction. It 

has so far played a very passive role in influencing overall policy changes to support transformation of energy 

systems in developing countries, preferring concentration within some countries and sectors.1514  It is heart-

warming to note that The Netherlands vowed not to provide money any longer to new coal projects 
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overseas.1515 It is joining the US which made a similar decision to impose a ban on US support for new coal-fired 

power plants around the world, meaning that Obama’s administration will no longer contribute to coal projects 

financed by the World Bank and other international development banks.1516 Like the US, the UK also made a 

similar decision in November 2013, and similarly like the US, recognises that there will be exceptions, taking 

account of new technologies such as Carbon Capture Storage and the very poorest countries where there are no 

alternatives.1517 The Obama policy announced commitment to mobilise clean energy investments to the 

developing world and help accelerate their transition to a green, low carbon economy.1518  

Not only abroad is the Obama administration striving to pursue pragmatic transformation, even domestically, 

the administration is foisting a national cap and trade system on coal energy plants, forcing them to pay for GHG 

emissions, by an executive fiat, to avoid the Congress which has over the years been bent on truncating every 

attempt of the government to bring emissions under control.1519 This new pollution regulation promises to be 

significant and forms the cornerstone of the US regulation and legacy in decades. After successive blockades by 

the Congress, the Obama administration is relying on the Clean Air Act, a 1970 law that was not intended to 

regulate gases blamed for global warming. The US uptill now has no national limits to the amount of carbon 

pollution that plants can pump into air whereas, other similar toxic chemicals were limited. The policy will allow 

states flexible alternatives like switching from coal to natural gas, enact programmes to reduce demand for 

electricity, and produce more energy from renewable sources. It will set-up pollution-trading markets similar to 

that existing in 10 states. The rule will surely bring the US closer to the 17 per cent reduction by 2020 as 

pledged. US fossil-fueled power plants are responsible for 6 per cent of global CO2 emissions.1520 According to 

the US Energy Information Administration data, the US is moving significantly to add capacity to its renewable 

energy consumption. It generated a grid-scale solar energy to 22 per cent of new generating capacity in 2013, 

nearly half of the capacity was in California, the climate change heart-beat of the US. It appears that the Obama 
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administration would show some seriousness with the emission reduction by this, as it was reported further that 

by October nearly three-quarters of new utility-scale capacity in the US was solar power,1521 which is emission-

free. And in January 2014, renewables accounted for virtually all of the new utility-scale generating capacity 

installed in the US, with 287 megawatts of solar, 30 megawatts of geothermal, 4 megawatts of wind, 3 

megawatts of biomass, and 1 megawatt of ‘other,’ totaling 325 megawatts installed in the month.1522 Hitherto, 

many states and local governments1523 in the US have been taking the lead in addressing global climate 

change,1524 at the expense of the federal government’s manifest disability, no thanks to the US Congress actions 

persistently blocking every step of the Federal government, coupled with the reluctance of the populace 

generally at embracing new sources of energy. President Obama by his action on coal plants has seemingly 

rectified this anomalous situation. Global climate change falls within the President’s plenary authority over 

international affairs as applicable under Article I, Section 2 of the United States Constitution, which grants the 

President power to make treaties with the advice and consent of the Senate.1525 The states and local 

governments initiatives being contemplated in the first place, could not have significant effect upon global 

climate change, but reductions like the California’s standards for GHG emissions from passenger vehicles and 

many state renewable portfolio standards, which would collectively result in US emissions reductions of 

approximately 1 to 1.5 per cent below “business-as-usual”  by 2015-2020. Under a “business-as-usual scenario, 

global emissions of GHG emissions are expected to reach 56 gigatonnes carbon dioxide equivalent” (GtCO2-eq) 

per year by 2020.1526 With high levels of warming that result from continued growth in greenhouse gas emissions, 

risks will be challenging to manage, and even serious, sustained investments in adaptation will face limits, said 

Chris Field, co-chair of the working group II that produced the report.
1527 

Some of the most promising climate change initiatives currently under development are being pursued by states 

acting as a group, but such are without federal oversight or approval, which makes them lack requisite legal 

effect and any significance in regional cooperation on environmental matters. Such are contrary to regional 
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cooperation usually observed with respect to the use or preservation of natural resources whose location span 

the boundaries of than one state, or where cooperation is necessary to remediate a pollution problem resulting 

from regional economic or social patterns. Since states within the US are not completely sovereign entities, their 

powers to enter into alliances with other states and even foreign nations in pursuit of environmental goals are 

limited by the framework and doctrines of federalism.1528 The UK claimed it was ‘completely illogical’ for 

countries like the UK and the US to work on cleaning up their own energy sector, while paying for coal-fired 

power plants in the other countries.1529  The Executive Board (EB) has been accused of not serving the purpose 

of sustainable development goals by the project design documents (PDD), which are a set of standards1530 

developed by it for projects compliance under the CDM.1531 This because the PDD does not presently require 

data to be collected to answer questions about the project’s contribution to sustainable development, neither 

does it require the putting in place of any credible mitigation or compensatory measures where the project 

impose significant adverse impacts.1532 Generally acceptable common indicators or international standards have 

yet been so far accepted for measuring sustainable development benefits, even though host countries often 

define the contribution of the CDM projects to sustainable development in line with existing national 

development strategies, these have more often than not been based on economic development rather than 

sustainability. Host countries however, have been in cases, all too eager to approve CDM projects with little or 

no added sustainability value. It becomes imperative therefore, to reform the CDM in line with objective 

international quality criteria for local and global environmental sustainability, social sustainability and 

development, as well as economic and technological development.1533  

A tenacious compliance with the aims of the mechanism will help poverty in the developing countries, seeing 

that poverty reduction is synonymous with sustainable development, as amplified by the UNCED. COP 17 also 

recognised that social and economic development and poverty eradication are prime-most priorities of 

developing countries.1534 The best should be made of the main funding source for CDM activities in this regard, 

the World Bank Group’s (WBG), BioCarbon Fund, acting on behalf of Annex I governments and corporate buyers 

(mainly Japan).1535 To this, the WWF has suggested that a gold standard be set, which among other things, 

prescribed that projects should pass a sustainable development screen consisting of environmental impact 

analysis, public participation and a normative sustainability matrix.1536 It cannot be overemphsised that, for 
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developing countries, the CDM holds much promises, but that only if it carries with it capacity-building to 

capitalize on the source of investment. It remains the ultimate truth that the CDM so far has been the main 

international mechanism for mitigation in developing countries,1537 which China poses as the world’s main 

recipient,1538 to the detriment of the world’s poorest. If there is no solid mitigation, it is doubtful if there would 

be anything to adapt to. This is why CDM must be felt in the developing countries than it is now. There is no 

gainsaying the fact that, the mechanism needs to be modified and expanded. Already, the EU and the UN are 

keen to expand the CDM, although the programme is controversial. The UNFCCC predicts it could 

generate between $50 billion and $100 billion a year by 2030.1539 The best way to encourage and step 

up CDM sustainable development in developing countries, especially in the tropical regions therefore, is to 

encourage CDM afforestation and reforestation projects. The advantages of this are quite enormous, some of 

which includes, provision of biomass sources of energy, decrease in soil erosion, which has been a grave threat 

to most land areas in the tropics, improvement in soil health, improvement in water quality, food security, 

creation of additional and diversified income streams through carbon trading, reduction in poverty through 

creation of employment for the people of the regions. CDM projects are evaluated in regard to the amount of 

employment they generate measured in person months during construction and operation of the projects and 

expressed as person month per 1,000 CERs.1540 Above all, it is the surest means of recovering land encroached or 

threatened by desert. Climate change contributed to a famine in East Africa that killed between 50,000 and 

100,000 people in 2010 and 2011, at least 24 per cent of the cause of a lack of major rains in 2011 can be 

attributed to man-made GHG.1541 It is thus just good to recover as much land as possible from desertification 

threatening to engulf almost the entire of Africa from the Mediterranean to the Atlantic, through the CDM A/R, 

while bringing down considerably the effects of man-induced climate change. Research suggests that, there is 

approximately 750 million hectares (Mha) of land suitable for CDM A/R projects.1542        

5.2.2 Technology Transfer  

From the time of the industrialisation of the West, it has taken technological dominance over the other parts of 

the world, and attempt at diffusing this is what brings about technological transfer. Technology transfer simply 

defined could mean the movement of hardware and software to the non-developed world, without an intent of 

fostering technological autonomy in those countries.1543 The IPCC defines technology transfer as a broad set of 

processes covering the flows of know-how, experience and equipment for mitigating and adapting to climate 
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change amongst different stakeholders such as governments, private sector entities, financial institutions, non-

governmental organisations (NGOs), and research/education institutions. 1544  Eynde and Pei-Fei defined 

technology transfer as “[t]he transfer of a technology from one geographical location to another of which the 

flow may take different forms such as through government (for example ODA), or business (for example FDI), 

channels and may involve physical assets (for example capital investment and products), and information assets 

(for example technical know-how and knowledge).”1545 While technology is at the root of climate change, it is 

considered also, as an integral part of its mitigation, whose effectiveness will dictate not only the new directions 

for technological development, but also an improved dissemination process, which enables swift and efficient 

global distribution.1546 The transfer of both financial resources and technology have become a central supporting 

pillar for both mitigation and adaptation in the UNFCCC negotiation process for a new global climate accord.1547   

Technology is tacit knowledge that is embedded in a firm’s procedure and personnel, which extended, could 

mean a firm’s explicit knowledge concerning specific products and their associated production processes and a 

firm’s capabilities and processes.1548 This could in other words mean technological capability, which refers to the 

ability to develop, use, invest, produce and implement technology in a firm, supported by an enabling 

environment.1549 The production and consumption structure in which developed economies create new 

technologies, retain the benefits of its production’s internal dissemination and then export it to middle-income 

countries, while the obsolete capital equipment is sent to low-income countries through multinational branches, 

is already in place for at least half a century, which is intended at making economic structure remain dependent 

on imported technology.1550 Under the Convention, developed country Parties and other developed Parties 

included in Annex II are required to take all practicable steps to promote, facilitate and finance, as appropriate, 

the transfer of, or access to, environmentally sound technologies and know-how to other parties, particularly to 

developing countries to enable them to implement the provisions of the Convention.1551 The UN Global 

Compact, a pact between the UN and global business, launched in July 2000, tasked global corporations in the 

area of environment to support a precautionary approach and to undertake initiatives to promote 
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environmental responsibility, and to develop and diffuse environmentally friendly technologies.1552 Technology 

transfer serves as a source of export earnings for industrial countries, but there is need to ensure importing 

countries get a fair price and obtain genuine control over, and freedom to apply imported technology through 

better guidelines on sale and use.1553 As observed earlier, non-observance of these provisions remains the 

greatest bane confronting the realization of their envisioned goals. Technology is essential to enable developing 

countries to pursue sustainable development and grow their economies in a low-carbon, highly resilient 

manner,1554 but it is sufficient to state that national resolve to align with international efforts at combating the 

climate scourge is also as paramount if not more to the realization of the enviable end result, which is not the 

case with most economies in transition, which are coming past the developed nations in emission statistics.    

Transfer of technology is a process involving human interaction, new technology and bureaucratic red-tape, 

which all constitute sufficient hindrance, leading to significant and effective barrier to successful transfer of 

technology.1555 Technology transfer can be either horizontal or vertical. It is horizontal where both technology 

and knowledge are transferred between two geographical locations, while it is vertical when a technology 

matures.1556 Strong environmental regulation and enforcement are the main incentives for firms to acquire new 

technologies just as in the other extreme, weak environmental regulation and enforcement are among the main 

obstacles to successful technology transfer and diffusion.1557 A meticulous appreciation of this presents us with a 

case of an outright negation of the present situation, whereby China alone accounts for nearly half of all CDM 

projects globally, and yet has not brought about a change in its climate change status, rather graduating to the 

leadership position of the large-emitters club, and has been steadily increasing the enormity of its 

emissions.1558Today, China consumes slightly more coal than all other countries in the world combined, each ton 

of coal burnt there produces more than one ton of pollutants, including CO2, particulate matter, sulfur dioxide 

and mercury, resulting in serious smog in several of China’s cities, acid rain over the entire region, which hurts 

soil quality and food safety, with heavy fatality in its trail.1559 This mostly because its regulatory enforcement is 
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weak, as it has not been able to translate its formal environmental legislation into effective controls.1560 This is in 

part to lack of improvement on its environmental governance through continued political and bureaucratic 

system reforms,1561 which hampers or threatens the legislative reforms and enforcement.  An unenforced rule of 

law is as good as weak, if not dead. If China wants to enforce its environmental regulations and make them 

effective to curb emissions, it could, just as it has clamped down heavily on corruption and is tackling it 

headlong, bringing it low. A contrasting situation is the case of Paolo Scaroni, the Chief Executive Officer (CEO), 

of the Italian energy giant Eni, who was sentenced to three years imprisonment for being guilty of failing to 

uphold adequate environmental standards at the Porto Tolle Power Plant when he was the CEO at the Italian 

utility company. His negligence was responsible for air pollution at the coal plant in violation of Italian law. He 

also stands banned from holding public office for five years, aside from having his hopes of re-nomination to the 

high office dashed. This shows a practical and concise example of strict application and enforcement of legal 

regulations on environmental offences in the EU and its Member States.1562 Similarly, in Union Electric Company 

v. EPA,1563 the USA Supreme Court held that the 1970 Clean Air Act establishes a clear public health standard 

that had to be met, by finding new technology or closing down the polluting activities. The court allowed 

Missouri, in its implementation plan, to force the company to find or invent the needed new technology, which 

is termed “technology forcing.” Technology forcing has been used for the rapid elimination of   

 The world is fast going past the stage where nobody is conscious of the environment, more than sixty countries 

have climate legislation.1564 A total of 500 climate laws that cover about 90 per cent of emissions investments 

are beginning to shift, with about US$1 trillion in renewable energy.1565 In Belgium, the Belgian constitution1566 

guarantees the protection of a healthy environment. Effective environmental regulations and policies are put in 

place necessarily implying that activities which cause environmental nuisance are strictly monitored and 
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regulated, hence the quasi-constitutional freedom of commerce and industry is not unlimited.1567 Environmental 

regulation might promote innovation, evidence showed that strict vehicles emissions regulations in the US 

spurred innovations in Japan and Germany, those foreign inventors responding more to the regulations than the 

US investors.1568 Sustainable development that is worth its essence and true meaning, will require radical 

technological and related changes in both developed and developing countries alike, not such as is presently 

being experienced in most of the emerging economies as represented by China and India, which follow the 

historic greenhouse gas emission trends of developed countries.1569 It becomes paramount to ask why the 

situation in China is as it presently is, a complete contradiction of the intendment of the whole CDM idea and 

technology transfer? The UNFCCC envisages that the developed country parties and other developed parties 

included in Annex II shall take practicable steps to promote, facilitate and finance as appropriate, the transfer of, 

or access to environmentally sound technologies and know-how to other parties, particularly to developing 

countries to enable them implement the provisions of the Convention.1570 Successful transfers would however 

be hinged on the development of good working relationships, within the developing and user organisations, and 

between the two strong leadership in both organisations. It also occurs when the developmental organisation 

has sufficient resources to develop and market technologies, and when the developmental organisation has a 

champion to push the development and transfer of the technology.1571  

Technology and financial transfers are most predominantly North-South particularly, through bilateral and 

multilateral official development assistance (ODA). However, there are significant technology transfers among 

many groups of countries, including from developing countries to developed countries, as well as to other 

developing countries, and also among developed countries. For instance, China leads the world in green energy 

technology,1572 clean technologies production such as coal-gasification, compact fluorescent light bulbs, wind 

power and photovoltaic (PV) technology, with about 27 per cent of the world’s production of cells and modules 

in 2007, which is almost entirely exported to industrialised countries. Three very modern technologies- 

photovoltaic electricity, electronic load controllers for small-scale hydropower, and laser-guided leveling of 

irrigated fields have proven to be clean technologies when applied under the right circumstances in poor 

countries. They are both cost-effective and clear environmental winners.1573 The EU has been on the demand 

side of the market, while China has been the most important supplier of renewable energy products.1574 Europe 
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has had important and challengers abroad led by China and the US in large-scale green technology deployment 

worldwide,1575 especially in the light of China’s recent massive investment in renewables and green technology, 

primed mostly for export rather for its own domestic consumption. Technology flows occur as a result of trade 

and foreign direct investment (FDI), South Africa in coal-to-synfuels technologies and Mexico in solar hot water 

heaters.1576 Liquid synfuel is cleaner than conventional petroleum liquid fossil fuel and more energy efficient, it 

also adds the advantage of one-third less carbon.1577 These represent horizontal transfer rather than a vertical 

transfer, as envisaged by the UNFCCC when it specified that, under the Convention, the developed country 

Parties and other developed Parties included in Annex II shall take all practicable steps to promote, facilitate and 

finance, as appropriate, the transfer of, or access to, environmentally sound technologies and know-how to 

other Parties, particularly to developing  countries to enable them to implement the provisions of the 

Convention (Article 4.5). This commitment is similarly echoed in provisions under the KP (Article 10).1578 The 

TRIPS similarly imposes obligations on developed economies to find means of increasing international 

technology transfer (ITT) to the LDCs. This may take the form of developed countries governments increasing 

technical and financial assistance for developing countries to improve their ability to absorb technology and 

engage in trade.1579       

 The technology being transferred must effectively fit into the overall cycle, and may fail if the skills and capacity 

to maintain it at a level that is economically advantageous are expensive or not available.1580 Environmentally 

sound technologies are those that protect the environment, are less polluting, use all resources in a more 

sustainable manner, recycle more of their wastes and products, and handle residual wastes in a more acceptable 
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manner than the technologies for which they are substitutes.1581 The UNEP established the Technology Transfer 

Network (TTN), project in the May 2003 work programme, with the responsibility of increasing the quality and 

flow of environmentally sound private sector investments. The latest attempt by the UN to boost the 

deployment renewable energy in developing countries brought about the birth of the Climate Technology 

Centre and Network (CTCN), hosted by the UNEP. The CTCN was established at the COP 16, Cancun in December 

2010, out of the UNFCCC, scheduled to operational by the end of 2013.1582 The CTCN is accountable to and 

under the guidance of the COP through an advisory board. Its mission is to stimulate technology cooperation 

and to enhance the development and transfer of technologies and to assist developing country Parties at their 

request, consistent with their respective capabilities and national circumstances and priorities. It is also to 

reduce the risks and costs of technology transfer by helping developing countries make better informed 

decisions about mitigation and adaptation technologies.1583 It is to catalyse the development and use of 

technology road maps or action plans at the international, regional and national levels through cooperation 

between relevant stake holders, particularly governments and relevant organisations or bodies, including the 

development of best practice guidelines as facilitative tools for action on mitigation and adaptation. It is to 

consider and recommend actions to promote technology development and transfer, in order to accelerate 

action on mitigation and adaptation. It is to promote and facilitate collaboration on the development and 

transfer of technologies for mitigation and adaptation between governments, the private sector, non-profit 

organisations and academic research communities.1584 These among others, constitute responsibilities borne 

with the Technology Executive Committee under the auspices of Technology Mechanism.1585  The Bali Action 

Plan is of enormous importance to technology transfer, as it was therein recognised as one of the pillars of the 

Plan, creating a lengthy process towards providing more support for technology under the UNFCCC.1586    

 One writer said no matter how technology is designed, what is important is whether the product is appropriate. 

An appropriate technology is that which is accessible, affordable, easy to use and maintain, and effective by 

meeting a real need.1587 There are several barriers to the development and dissemination of low-carbon 

technologies, and appropriate incentives are required to address these barriers to the development, acquisition, 

deployment, and diffusion of such technologies.1588  Not only that, if technology transfer is to be successful, 

there should be a development of local capacity to learn, before the actual flow of any hardware, and 
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investments to apply technologies into local production.1589 Here government action comes in focus to facilitate 

the development of local capacity, which can transform the conditions under which technology transfer takes 

place. This is the first step in making technology transfer effective, coupled with an enabling environment and 

mechanisms for technology transfer. Experience in China, India and Brazil has shown that in addition to a large 

demand, successful technology transfer was a response to government’s strong signals and incentives favouring 

low-carbon growth. This can come under four kinds of public policy in the global diffusion of clean energy 

technology: first, domestic manufacturing or industrial policy; second, technology or innovation policy; third, 

export promotion policy; and fourth, market formation policy.1590 But where the otherwise is the case, where 

the government does not play well its role to facilitate an enabling environment and put in place the appropriate 

policies, facilities, human and resources, then meaningful transfer of sound technologies might suffer.1591 This 

places an emphasis on an appropriate institutional environment, which highlights the role that policy in 

fostering interconnectedness and promoting the components of successful innovation systems like skills 

development through tertiary education and international links between indigenous companies, universities and 

overseas technology experts.1592 Many African professionals who should play key roles in facilitating knowledge 

and skills in bringing about meaningful technology transfer to their countries lack same as a result of training 

inadequacies and lacunae in climate change, and associated matters, hence the noticeable backwardness of the 

continent, especially in those areas where the continent should have immensely benefited like the CDM, and 

others.1593 Not only this, a lack of awareness of the new environmental technologies presented a barrier for 

several of the environmental transfer cases.1594 Government policies also border on host developing countries 

effective infrastructure, transparency, stability in government, and open trade and investment regime, as well as 

establishment of innovation systems that encourage research and development (R&D), transfer knowledge from 

universities and public laboratories to domestic firms and promotion of use of cost-saving technologies.1595 ., 

role of the private sector and MNCs in diffusing new technologies of production and consumption.1596  
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A major constraint to technology transfer has been intellectual property rights and licenses, these need to be 

protected in such a way it engenders innovations while avoiding misapplication.1597 Intellectual property barrier 

inhibits financially-strapped developing countries from acquiring the newest and most effective technologies, 

preventing them from mitigating the environmental consequences of the rapid growth.1598 Embedded in this is a 

significant scale-up of public and private research and development, programmes as well as enhanced 

deployment and diffusion of programmes.1599The role of Intellectual Property Rights is particularly controversial, 

constituting a spanner in the wheel of progress of technology transfer, hence developing countries have argued 

for the creation of a different regime for climate-friendly technologies in order to encourage diffusion, whereas 

industrialised countries claim that the incentives provided by existing IP regimes reinforce diffusion incentives by 

securing patent holders’ benefits.1600  A strict construction of the provisions of Article 16 of the WTO Agreement 

on Trade-Related Aspects of Intellectual Property Rights (TRIPS), would constitute a barrier to effective transfer 

and acquisition of comprehensive technology necessary for environmental mitigation and adaptation in the 

developing countries. It is this aspect that seeks to hinder the spread of technology by way of technicality that 

appeals more to the developed countries, more than the other provision encouraging the spread of it to the 

developing countries.1601 Technology development and transfer must be approached with an innovative and 

reformist mind, with a more liberal approach towards the mechanisms for its dissemination and transfer. This 

requires the industrialised nations to assist set up more international cooperation mechanisms suited to the 

national conditions of various countries,1602 in accordance to the provisions of the COP 2001, requesting the GEF 

to step up technology transfer and develop a programme to assist the developing countries and update their 

technology needs assessments (TNAs), and promote investment in technology transfer in order to help 

developing countries adopt sound technologies.1603 Sound technologies must be sustainable and such which 

helps to reduce poverty.1604 It is however worrisome to note that, the EU and other developed countries have 

not exhibited enough enthusiasm about funding and technology transfer that developing countries particularly, 

the LDCs held dear. Both have become thorny issues in the negotiations because of the lack of delivery and 
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compliance with the terms and agreements set under the UNFCCC and the KP.1605 International technology 

transfer (ITT), has suffered a great deal because of the incentives of owners not to transfer technology without 

an adequate return and the problem of monitoring compliance with international regulations, as ITT is 

predominantly mediated by national policies.1606  

A successful environmental technology transfer effort is hinged on a strong external environment, one in which 

the developed countries take more concrete actions than is presently being done, to provide more assistance to 

developing nations in terms of technology, funding, and capacity building;1607 the recommendations of third 

parties, providing test and demonstration facilities to the end-user, and technical competence of the transfer 

agents involved in the transfer of the environmental technologies.1608 Capacity building initiatives are crucial 

towards facilitating technology transfer, it requires a continuous adaptation of the people and organisations to 

new circumstances and to acquire new skills applicable to mitigation and adaptation technologies. It equally 

applies to both technology suppliers and recipients alike. As specified in Agenda 21, capacity building 

encompasses the country’s human, scientific technological, organizational, institutional and resource 

capabilities.1609  The providers are to ensure training and capacity building programmes by sponsoring full range 

of information, financial (including availability and access to rural micro-finance), legal, effective linkages 

between markets, storage and distribution systems and business consulting, improved networking between 

research institutions, rural infrastructure providers, the private sector and engineering services that technology 

transfer requires, coupled with the local conditions under which these may be provided.1610 This would entail 

fostering the processes covering the flows of know-how, experience and equipment, and the capacity of 

developing countries to understand, utilize and replicate the technology to adapt it to local conditions and 

integrate it with indigenous technologies.1611  Like in the EU-China Clean Energy Centre (EC2), established by the 

European Commission, the National Energy Administration (NEA), and the Chinese Ministry of Commerce, with 

the support of the Italian Ministry for the Environment, Land and Sea, which organizes workshops, training 

courses and conferences, and conducts research projects related to renewable energy development in the EU 

and China.1612 This becomes necessary because, technology encompasses both codified and tacit knowledge, the 

latter being stickier and difficult to transfer without close interaction between user and producer, requiring 

iterative flows of high intensity and relative long duration, and higher levels of cross-border interaction.1613 To 
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the recipient, the government should build local capacities to gear them up for technology transfer.1614 Lack of 

adequate capacity building will cause failure of technology transfer. Internal efforts are further required to raise 

the knowledge base prior to investment projects, including knowledge about technical options, sources and 

modes of acquisition and to engage creatively with technology obtained and knowledge to improve it and apply 

it in new projects.1615 

The inequitable distribution of CDM projects in the African region was expected to be addressed through 

capacity building as prescribed by the Nairobi Framework, to increase the region’s participation in climate 

change issues.1616. The CDM was conceived with a multiplicity of agenda than for it not to have an area of good 

coverage on the entire continent which is noted as the most highly vulnerable to climate change. A number of 

its agenda which include: global emissions reductions, technology transfers, cost efficiency, sustainable 

development, equitable distribution of investments, adaptation funding, Market-based flexibility among 

others.1617  It is good to point that out of these, there is not a single of them n which CDM has been fairly 

represented on the continent. Climate change induced drought is threatening food supply in most parts of the 

continent, while the little that is produced most of it end up being wasted for lack of adequate storage facilities, 

because African farmers often have no dedicated storage facilities. Providing farmers good quality grain storage 

facilities and training of farmers to increase their awareness on the issue will considerably improve grain 

quality.1618 A multiplier consequence of this is the health hazard to the people, as a study found that 96 per cent 

of stored maize samples were found to contain toxic fuminosins, which result from the growth of mold. A fifth of 

the samples also contained up to 10 times the government’s recommended safe limit of aflatoxins, produced by 

Aspergillus fungi, which inhibit growth in children and livestock, and cause cancer. In several African countries, a 

shocking 98 per cent of people have aflatoxin in their blood in concentrations sometimes many times higher 

than those allowed by regulations in the EU and the US, which is caused almost exclusively by consuming moldy 

food.1619  

In ideal conditions in rich countries, potatoes can be stored for up to one year, whereas in sub-Saharan Africa as 

much as 79 per cent of a stored tuber crop can be lost. Training can play a critical role in increasing farm 

revenues and prevent the waste and degradation of harvested crops.1620 Several factors may have been 

responsible for the continent’s poor showing in technology transfer and CDM projects, some of which include 

legislative lacunae in these areas, institutional gaps as most of the countries have no monitoring body or 
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establishments to handle such, then the apparent state of security in most of the countries, considering that 

business may only thrive where there is considerable peace.  In some of them where there are apparatus to 

point to, they are either archaic or bedeviled with corruption and bureaucracy. For instance, Nigeria has 

legislation on technology, but which falls short of adequate standard. The national Office for Technology 

Acquisition and Promotion (NOTAP),1621 though reviewed in 1994 and 2004, yet still nothing to write home 

about. It requires the body to coordinate Nigeria’s initiatives in technology transfer, evaluation and registration 

of technology transfer agreements, promotion of innovation, patenting and intellectual property, 

commercialization of research and development results, research- industry linkage, among others. Its provisions 

and purpose are too vague in the circumstance.1622 In efforts at rectifying the situation, some strategic 

legislation in Nigeria are currently being couched specifically to address these issues. For instance, the Nigerian 

Oil and Gas Industry Content Development (NOGICD) Act, 2010, was more precise in its provisions on technology 

transfer,1623 capacity building,1624 research and development1625 and others. This seems encouraging afterall, but 

the issue is getting the appropriate agencies to facilitate proper enforcement and compliance.1626 Non-

enforcement and implementation has been the bane of Nigerian laws, and where seem to be implemented, is 

done haphazardly and in a shoddy and bizarre manner and selectively. 

To facilitate proper monitoring of environmental technology transfer, the UNFCCC requires the Secretariat to 

produce a synthesis report , drawing upon information contained in national adaptation programmes of action, 

technology needs assessments and national capacity self assessment on elements such as needs and gaps, 

experiences and lessons learned.1627 The Global Environmental Facility is similarly required to continue to 

provide financial resources to support the development of the information sources as provided in Par.1 (C) 

therefore to enact measures, including well-informed regulations, taxes, codes, standards and removal 

subsidies, to capture the environmental and social costs, assist the replication of environmentally sound 

technologies (ESTs). Dramatic information flows both between international and domestic actors and among 
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domestic actors themselves have the potential to dramatically alter the context within which environmental 

policy-making occurs at the local level, as is the case in China, where international organisations and bilateral aid 

programmes are empowering environmental protection advocates and information flow.1628 Similarly, the 

UNFCCC stipulates that developed countries “shall also provide such financial resources, including for the 

transfer of technology, needed by the developing country parties to meet the agreed full incremental costs of 

measures” towards GHG mitigation and adaptation to climate change.1629 Reforming the legal systems including 

reforming administrative law to reduce regulatory risks while ensuring that public regulation is accessible to 

stakeholders and subject to independent review. Also, encourage financial reforms for competitive and open 

national markets.1630 Developing economically and environmentally efficient rural and urban infrastructure 

requires careful consideration of appropriate technological needs, but the controversy surrounding the use of 

intellectual property rights (IPRs) might constrain green technology transfer to Africa, most of which countries 

are more aids-dependent, and may not be able to afford the cost of financing such.1631   

5.3 Conclusion 

Efforts must be stepped up to ease the technicality clogs in technology transfer regimes clogging easy transfer to 

developing countries so as to allow these up-coming economies better access to technologies that would help 

drive up their economies and bring them out of the woods like is presently the case with China. China is now a 

super economy, the second largest globally, threatening to outstage the US this year, according to a fresh 

research by the International Comparison Programme (ICP), coordinated by the World Bank, 1632 having driven 

down poverty, a major economic factor affecting all developing countries. Doling out monies to the developing 

countries under the various Funds established under the UNFCCC or the KP would not be as beneficial to them 

as much as giving them aces to sound technology to develop their economies like China has succeed in doing 

with the aid of the developed countries transferring technology there, which has really paid off handsomely.  

All the KP flexible mechanisms tools should in the very least, be extended to the emerging economies, and the 

giant oil-producing developing countries noted for large gas flaring, like Nigeria, Angola, Iran, among others, 

failing which these stand to bring all efforts being committed to checkmating global warming and climate 
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change since it was stepped up in 1972, to nought and a colossal loss of resources. Their emissions promises to 

outweigh those of the developed countries since the industrialisation of the world centuries back, in no distant 

time. Improvement in the transfer of technologies to these oil producing developing countries might be 

enhanced for the benefit of the entire world in order to ease the incidence of gas flaring, an enormous emission 

of CO2, while the gas being flared might be converted to energy generation or exported for income, both of 

which they need essentially. Giving more funds to these countries cannot be as beneficial as transferring energy 

technologies to them through the oil MNCs operating in their jurisdictions.  Despite much activity, relatively little 

is being achieved in terms of affecting the growth pattern of developing countries, even the CDM’s impact is 

little felt in terms of project activities, hence the desired goal of its contributing to the sustainable development 

of the developing countries, just as it might not assist the developed countries in contributing to stabilizing GHG 

emissions concentrations, the ultimate goals of the UNFCCC.1633 It becomes obvious and necessary that the KP in 

the next commitment should in the same vein it started with in underscoring the importance of domestic 

abatement in Annex I countries, should also extend same measures to the emerging economies countries as 

their emissions trend now threatens to surpass those of the Annex I countries.     
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                                                                                             CHAPTER SIX 

                                                                              LATEST DEVELOPMENTS 

“There is a tide in the affairs of men. Which, taken at the flood, 

leads on to fortune; Omitted, all the voyage of their life Is bound in 

shallows and in miseries. On such a full sea are we now afloat, And 

we must take the current when it serves, Or we lose our 

ventures.”- Brutus, in Shakespeare’s Julius Caesar.      

                                                                                                                                                                

6.0 Introduction 

The Kyoto Protocol first commitment period ended in 2012, and pursuant to this reality, activities towards a 

second commitment period  or an entirely new regime after the first commitment period began in earnest way 

back to COP13 Bali when negotiations to a successor to the KP dominated the negotiations, and has been 

gathering momentum since then. However, it suffices to say until this moment negotiations are still ongoing, the 

consequence of which is a period of interregnum between the two periods (the KP first commitment period and 

its successor), as Parties have not reached any agreement on what the post-Kyoto should be. Succession of 

events in the international arena towards a consensus from the ritualistic yearly summits and conferences of the 

UNFCCC otherwise tagged Conference of the Parties, has proved that the center cannot hold in the scheme of 

things in finding an easy solution to curbing climate change in the foreseeable future. This chapter therefore, 

sets to examine the outcomes of a number of these conferences, and attempts a projection from the outcome 

of these summits. So far, there has been no clear indications of a reality of a clear-cut futuristic expectation. To 

chart a way forward, we have to critically examine the past and see what went wrong, how, where and when, 

which is what this chapter tries to accomplish with a diagnosis of a couple of the recent attempts in this 

direction. From the Bali climate conference 2007, the successive negotiations have been focused on charting a 

way forward after the expiration of the KP in 2012. This chapter examines the outcomes of some of these series 

of negotiations and how they have succeeded in proffering a workable arrangement for the post 2012 era.  

6.1 The Copenhagen Conference 2009 (COP15) 

The United Nations Climate Conference in Copenhagen came as the culmination of two straight years of intense 

negotiations on a new global climate agreement1634arising from the COP13 2007- the Bali Climate conference, 

which produced the Bali Road Map, from which an Action Plan,1635 which drew up a concrete negotiation plan 
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with the aim of achieving an agreement at COP15 Copenhagen Conference in December 20091636 for the 

adoption of a new deal on emissions reduction to take effect not later than 2012, after the expiration of the first 

commitment period of the KP.1637 The Bali Action Plan had forecast that Copenhagen would produce a shared 

vision for long term cooperative action, a long term global goal for emissions reduction to achieve the ultimate 

objective of the Convention. Towards attaining this goal, it sets forth a negotiating process with two broad 

objectives, first, to establish the targets and timetables relating to reductions in the emission of CO2 and other 

GHGs that can achieve a safe long-term level of concentration of these gases in the Earth’s atmosphere; and 

second, to identify and implement specific strategies by which the agreed targets and timetables can be 

achieved.1638  From inception in the 1970s, the process of international environmental negotiations has been 

characterised by the active participation of advocacy non-governmental organisations (NGOs), who worked hard 

to influence governmental negotiations by framing issues, setting the agenda and shaping the positions of key 

states. Their numbers have grown from a modest 250 NGOs accredited in the first Conference on the Human 

Environment held in Stockholm in 1972, to a staggering 20,611 registered NGO observers at COP 15, in 

Copenhagen. Their credibility derived from their subject expertise, while their legitimacy derived from the 

perception that they were a moral and democratic force representing the views of citizens.1639 As the COP-15 
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was expected to yield the next international climate agreement, applications for credentials soared,1640 and the 

conference had been oversubscribed and ENGOs were thus left out in the cold disenfranchised, which led to 

street protests by demonstrators of more than 100,000 people in Copenhagen alone and a big mass movement 

in other places.1641 The silencing of the ENGOs perspective runs counter to established international principles of 

broad participation in multilateral environmental agreements (MEAs),1642 especially of the magnitude of 

“Hopenhagen,” from which the world literally had very high expectations of a new global agreement.     

As anticipated from previous efforts, the Copenhagen Accord, the conference outcome, focuses on targets and 

measures for GHG emissions to keep global temperature increases below 2oC as recommended by science, 

implying schemes, audits, incentives compliance, regulations and such the likes that have been difficult to 

implement at national levels, let alone internationally.1643 Officials were expected to agree on a new climate 

treaty as a successor to the Kyoto Protocol whose first phase expired in 20121644, and a set of four other 

essentials- how much are industrialised countries willing to reduce their emissions of GHGs?; how much are 

major developing countries like China and India willing to do in order to limit the growth of their emissions?; 

how to raise the financial help needed by the developing countries to engage in reducing their emissions and 

adapting to the impacts of climate change?; and how such funds are to be manage?1645 Serious efforts had been 

made to find how best to measure and monitor emissions of CO2 and GHG, structure incentives to protect 

carbon ‘sinks’ and identify targets and timetables for emissions reduction. There were also discussions on how 

to strengthen the fundamental principle of CBDR in order to engage all nations, especially the emerging regional 

power houses of China and India in the global efforts to control emissions. Other issues seriously discussed 

include who pays for emissions reductions, type of reasonable ‘burden sharing’ and how best to support 

through funding technology transfer, and the participation of developing countries in a new global climate 

change regime.1646  

Without gainsaying, COP 15 was technically a serial multilateral conference, whose convention provides 

negotiation and arbitration between Parties as enforcement mechanisms.1647 It was able to sustain the long-
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term goal of limiting climate change to no more than 2oC, systems of “pledge and review” for mitigation 

commitments or actions by both developed and developing countries, and significant new financial 

resources.1648  It, more importantly served as a new starting point for progress in international negotiations, but 

might arguably be signaling the ultimate imminent death of the Kyoto Protocol. 1649 The EU and other developed 

countries pledged to provide a fast-start-finance (FSF) credit facility of US$30 billion per year during the 2010-

2012 period, to shore-up to $100 billion per year by 2020 to the developing countries.1650 It also considered the 

issue of technology.1651 Copenhagen established four new bodies- a mechanism on REDD-plus,1652 a High-Level 

Panel under the COP to study implementation of financial provisions, the Copenhagen Green climate Fund, and 

Technology Mechanism.1653 It equally established a process for recording the mitigation targets and actions of 

both developed and developing countries, and provides for “international consultation and analysis” of 

developing country actions, plus fuller monitoring, reporting and verification of actions that receive 

international support as well as developed country target.1654 The prospects of Copenhagen seemed good, but it 

succumbed to difficulty by failing to capture the various national policies in an international agreement, as most 

of the world’s major economies have either adopted, or are seriously considering significant domestic policies to 

reduce their GHG emissions. In this instance, the EU has already established an emissions trading system, and 
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has pledged to reduce its emissions by 20 per cent from 1990 levels by 2020, and by 30 per cent as part of a 

global and comprehensive agreement for the post 2012 period. The US House of Representatives having passed 

a domestic climate bill that would reduce US emissions by roughly 17 per cent below 2005 levels by 2020, 

indicating a gradual thaw in the US’ hard stance on climate change. On the part of the developing nations, China 

and India have both adopted carbon intensity targets, to reduce their emissions per unit of gross domestic 

product by 40-45 per cent from 2005 levels by 2020, and 20-25 per cent, respectively.1655       

 Copenhagen was burdened from the onset with a predetermined end-result of failure to reach a legally binding 

agreement,1656 right from mid-October, as was rubber-stamped by heads of state at a meeting in Singapore of 

the Asia-Pacific Economic Conference.1657 It was threatened by the ‘rich-poor’ rhetoric, leading to a fissure 

perpetrated by the fear by developing countries, that they might be required to curb their development to solve 

a problem created by rich countries while making themselves rich.1658 The Summit was a somewhat hybrid 

event, for which the journey to it was long, tortuous, hard preparation made, with several preparatory meetings 

conducted up until the commencement of the Summit proper,1659 but bedeviled by high diplomacy and 
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personalization of power.1660 It had such issues as increased registration and poor planning among myriad of 

others. It started with the difficulty in making significant advances in pre-summit negotiations, leading to 

readjustment of discourse in advance of the summit from one of overt optimism to cautious pragmatism, and 

dimmed hopes for a full-fledged legal agreement proved unrealistic.1661 The failure to reach substantial 

agreement in advance of Copenhagen significantly increased time-pressures at the summit itself, resulting in the 

empirical manifestation of the circumvention of the all-Party UNFCCC in preference of the small-Party- the 

United States and Brazil, South Africa, India and China  (US+BASIC).1662 This  produced the “Copenhagen Accord,” 

a supposed weak Accord which is a non-legally binding political declaration,1663 light in content, lacking 

transparency in its drafting process,1664 as against the draft texts of 200-plus pages negotiated over two years, 

which was leaked before the commencement of the summit,1665 eventually trashed and replaced with this brand 

new declaration of two and a half pages, with no global targets for aggregate emission reductions to ensure 

environmental results, and was not formally adopted, hence a free-floating agreement without an institutional 

home and lacking legal status in international law.1666 Moreso, it was Accord reached among 28 Parties, 

including all major emitters and economies including the most vulnerable and least developed.1667 

The Copenhagen Accord is a document attached to a Decision expressly rejected by several parties.1668  While it 

should be acknowledged clearly that, some developing countries (rather, newly industrialised countries), should 

begin to shoulder some of the burden of mitigating climate change beyond 2012 under the Copenhagen Accord, 

and the present Annex I countries should bear more stringent targets under the Accord, countries formed 

negotiating blocs to obstruct the attainment of a true global deal.1669 Most conspicuous of these obstructionist 
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states/blocs are the BASIC countries.1670 Asides these, the pledges made would not put the world on a realistic 

pathway towards limiting temperature increase to 2o C (which itself is still a cause for concern and worry as 

inadequate to avert dangerous climate change).1671 The legal status of the Copenhagen Accord remains unclear 

and ambiguous, as far as the decision of the COP was not adopted, initially.1672 Though it established an 

enhanced REDD, (now REDD+), it left the important details of the Scheme unresolved, especially potential 

loopholes that could exacerbate deforestation, just as the commitments to financing mitigation, adaptation and 

technology transfer are rather limited in scope.1673 The important question here is, if the larger percentage of all 

climate–mitigation and adaptation funds have been going to China and yet it would still rallied the BASIC 

countries to bring the brightest hope for a new global agreement in Copenhagen to such an inglorious end of 

dashed hope and expectations to many countries, what would it have motivated the group to do if the advanced 

countries were to stop funding, as the present situation grimly portrays?   

Several issues proved impossible to resolve, among which were, the number of international agreements to be 

negotiated; the future of the KP; the targets for maximum global temperature increase, carbon concentrations 

and aggregate emission reductions; the method of determining country targets (top-down versus bottom-up); 

and the role of agriculture and forestry policy.1674 There was high international expectation on moves to put a 

price on CO2 emissions in the summit, which was never met.1675 Virtually all of the BASIC countries, especially 

China and India witnessed tremendous economic transformation, that they are now the new world economic 
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powers, otherwise called the Advanced Developing Countries (ADC).1676 China in its own case, sustained double-

digit economic growth rates consistently for the greater part of the past three decades, putting severe pressures 

on local, regional and indeed the global environment through its highly unsustainable system of energy 

consumption and production. Its estimated total of 2436.01 million tonnes of oil equivalent (MTOe), with 68.4 

per cent from coal, while its renewable energy excluding hydropower and nuclear, amounted to less than one 

per cent of the total.1677China’s posture arose from its determination to ward-off the focus on developing 

countries emissions in the Copenhagen process, particularly its own and other major developing (newly 

industrialised countries’) economies, marking a significant reorientation of the climate change negotiations, a 

departure from the initial negotiating processes exclusive focus on emissions reductions by only the developed 

countries during the first decade of the regime.1678The US tried to move for the Parties to effectively take this 

issue off the table by excluding any new commitments for non-Annex I countries.1679 The intense negotiations 

that characterised the summit for the two weeks with intractable controversies which some described as 

acrimonious discussions, ended up in parties agreeing to adopt a COP decision with a questionable 

transparency, whereby the COP merely “takes note” of, but not adopted, neither passed unanimously or by a 

majority, the Copenhagen Accord attached to the decision as an unofficial and compromised document.1680 

Though the COP15 became distinct for the extremely large attendance, with about 120 world leaders converging 

on Copenhagen, more than 194 sovereign states Parties attending and more than 40,000 people representing 

governments, NGOs, intergovernmental organisations (IGOs), academia, the business sector, faith-based 

organisations, media and UN agencies, which constituted the highest concentration of robust decision-making 

power the world has seen,1681 yet it’s palpable failure was manifest before its commencement and indeed 

beyond the worst fears of environmental experts.  It was also significant in that it marks the first time the US 

participated at a climate summit with a more solid policy on climate change at its national level under the 

Obama administration,1682 a distinct departure from the past posture under the previous administrations, whose 

uncooperative and hostile disposition has severely hunted global progress in negotiations on climate change. 

 High degree of fragmentation and revealed dominant influence of the ‘FoC’ subgroup over the other members, 

coupled with the developing countries resolve not to take emissions reduction targets led in part and in fact, a 

great deal to the failure of the Summit.1683 This was made quite manifest with the eventual outcome of the 
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Summit- the Copenhagen Accord, hurriedly put together by a handful of these countries, the US and the BASIC 

countries, which was later to spark rows and near collapse of the entire Summit after the Parties comprising 

ministers, experts and heads of governments deliberations for two weeks. The conference was factionalised 

from the onset which spelt its doom as each group- (the developed countries’ group and the developing 

countries’ group), wanted to have its way notwithstanding what resulted. It also brought to the fore, a 

conspicuous shift of economic power and influence, as the emerging economies countries, or preferably, the 

newly industrialised countries led and coordinated by China dictated the mode and tempo of the negotiations to 

the end, and the Group of 77+China (G77/China)1684 also in part too. That was to change the face of negotiations 

under the UNFCCC since then with the emergence of the Like-Minded Developing Countries in climate change 

(LMDC).1685 The G77/China remained unified in its opposition to establishing concrete targets and a roadmap for 

the green economy.1686 The battles during Copenhagen were fought between the developed (Annex I) and 

developing (non-Annex I) countries in the main, with further regional groupings, 1687forging of alliances both 

across and between traditional firewalls separating developed and developing states.  

The African sub region in the G77/China group, the ideology of climate justice emerged strongly, coming to 

present the North as having unfair and unethical use of the world’s finite carbon resources, and thus have 

contributed to and still contributing much in terms of GHG emissions, while Africa’s contribution remains a 

paltry 3.8 per cent of the total global GHG emissions.1688 It thus reveals quite clearly how the Africans has been 

placated by the position of the G77/China, where China was the chief motivator, whereas China remains the 
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greatest problem and the US, both being the two largest global emitters of CO2, and not willing in the least to do 

anything in support of global efforts, rather taking always the obstructionists position during negotiations. The 

case of the former more worrisome being the world’s largest and is still steadily increasing its emissions, despite 

its technological- advantageous position, which it has failed to bring to bear on this issue of curtailing its 

emissions, because it is cheaper to burn coal for production and for energy generation. China’s1689 contributions 

to GHG emissions in the face of its persistent refusal to take internationally binding commitment were blamed 

for the failure of the Copenhagen Climate Change Summit COP15 2009. At the summit, China’s behaviour was 

criticized as having been “calculated to frustrate progress,”1690 and was thus perceived to be a key stumbling 

block in the global fight against climate change,1691 whereas, India too had come to the Summit with a 

predetermined position to foil any attempt at a legally binding agreement, stating by its environment minister, 

Jairam Ramesh that “[L]egally binding” emissions targets won’t be acceptable for India. “[I]t’s going to be 

impossible to sell in our democratic system.”1692 Though China reportedly committed to voluntary targets 

(Nationally Appropriate Mitigation Actions NAMAs) in the Copenhagen and Cancun deals under the so-called 

“pledge and review approach,” pledging to reduce carbon emissions per unit of GDP by 40-45 per cent, based on 

2005 levels,1693 its posture and vituperations therein did not portray that of one committed to making good its 

commitment. This is even moreso the fact that both the Copenhagen Accord and the Cancun Agreements are 

mere political statements, lacking any legality, which makes enforcement impossible.  

China’s economy has grown tremendously since the late 1970s, surpassing Japan’s as the world’s second largest 

economy in 2010, though, it still ranks 133rd in global per capita income (PCI).  The economic transformation has 

impacted on the lives of its citizens, leaving only 36 per cent of its population in poverty, earning less than US$2 
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a day. China and India are replacing care for the environment as a national goal with wealth creation. The case 

of China being more pathetic as being both the world’s biggest polluter and itself a victim of pollution.1694 The 

climate burden of the Chinese economic growth on the rest of the world is disproportionately large compared to 

even that of the Annex I countries. The combined emissions of the BASIC countries in 2006 added up to 8131.7 

m tonnes, with their total population of 0.270 billion living in them with an annual mean per capita emission of 

3.00 tonnes. The total aggregate emissions from all the Annex I Parties, the US and the rest of the developing 

world (excluding the BASIC countries) during the period were 6034.4, 5902.7 and 6125.1 m tonnes CO2 

respectively, with the aggregate population of 0.617 billion (Annex I Parties excluding the US), 0.303 billion (the 

US), and 2.049 billion (the rest of the world excluding the BASIC countries) and their annual per capita emissions 

were 6.61, 19.49 and 2.99 respectively. A correlation of these figures reveals that the rest of the over 150 

developing countries combined emissions constitute a mere three-fourths of the total emissions from the four 

BASIC countries. Yet, of the four BASIC countries emissions, China’s emissions constituted 74 per cent, while that 

of Brazil and South Africa combined constituted just 10 per cent, leaving India with the balance.1695     

Chinese negotiators classified emissions as “luxury emissions” and “survival emissions,” arguing that the 

developed nations ought to adjust their consumption patterns and lifestyles to allow the developing countries to 

feed their populations.1696 The reasons adduced by China is not sufficient for China to continue what the 

developed nations have done in the past, the troubles of which is borne by the whole world now and which 

threatens the earth if nothing urgent is done to curb its threatening consequences. China itself has surpassed 

the previous emissions ratio of the developed nations, and is not satisfied yet. China’s participation in climate 

change of late and form the start of concern on the environment in Stockholm 1972 has been one of a laggard, 

uncooperative attitude toward treaty obligations, and in the Beijing Ministerial Declaration on the Environment 

and Development 1991, declared its resistance to any external pressure or diplomatic initiative deemed 

incompatible with China’s level of development,1697 a stance it still holds till today. If all developing countries are 

to continue in the same aggressive manner of China, the developed nations would not be curtailed in their 

emissions and any hope of a truce to the present situation would have long been lost completely.  Even in the 

final analysis of the Copenhagen talks between the US President Obama and the BASIC countries leaders, China 

still vehemently refused to accede to legal emissions verification.1698 The BASIC countries in the controversial 

Copenhagen Accord called for voluntary reductions in GHG emissions rather than the mandatory reductions 

many participants expected.1699  China’s current efforts remain nothing to write home about as it is still merely 

limited to incorporation of domestic legislation and targets in the Copenhagen and Cancun deals under the so-
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called pledge and review approach.1700 The developing countries criticized the EU on financial aid as being 

insufficient and also contend that the EU’s proposal is an attempt to kill Kyoto and drastically weaken the legal 

status of industrialised country commitments.  

The BASIC countries also put up a common front in favour of preserving the main tenets of Kyoto, hence doing 

all to avoid taking emissions reductions targets.1701 Such alignments with other similar and/or like-minded 

countries are familiar features in international political and such other gatherings, usually for concrete 

negotiating blocks, but may such have turned out to be employed in detrimental way to block progress, as in the 

case of the BASIC countries, the Umbrella Group, the Group of 77+China. These ones have been mostly 

employed to obstruct the progress of negotiations and decisions in these climate change negotiations, which is 

usually detrimental to the cause and interests of other less-influential groups like the Small Islands Developing 

States (SIDS), the Least Developed Countries (LDCs) and the African Group nations (AG).1702 Though these latter 

ones belong to some of these broader groups, but they often could not find their voices or enough clout to 

counter greater powers in such groups to be able to make a point for themselves.  It is important to note the 

declining unity of the G-77 in negotiations, especially in the climate negotiations between 2008 and the present 

time, hence its continued sustenance is becoming puzzling. Other groups springing up within the G-77 

conglomerate are now conspicuously taking the stage, most especially the dominating posture of China in the 

successive climate negotiations has been overwhelmingly observed. Though the BASIC countries stated clearly 

their intention to remain within the G-77, it is however too obvious that they have no business being in this 

group any more, considering the open breaks in the Copenhagen summit.1703 Their Joint statement of July 

20121704 ‘to continue to work to maintain the strength and unity of the G-77 group’ is betrayal of their stance at 

the Copenhagen summit.1705 There is simply a conflict of interests between the BASIC’s and many of the other 

smaller groups within the G-77 such as the AOSIS, the SIDS, the LDCs, and the African regional group.1706 There 

was as well the Organisation of Petroleum Exporting Countries (OPEC), which expectedly would have an 

observer status at such fora as these, which has always taken a skeptic position in the UNFCCC negotiations, 

objecting any policies and measures that will have a negative effect on their oil export revenues, through its 

member states.1707 
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Copenhagen was dramatic and full of intrigues, portraying a reflection of a world in which the balance of power 

has significantly changed in the last twenty years.1708 From the Copenhagen Accord’s near-exclusion of the EU, it 

has come to be seen that the US and China came out with a pact they both could live with, which is a true 

reflection of the domestic political realities in both Washington and Beijing.1709 This is an indication that they 

both obviously have between them the means to solve all the world’s problems, being the two largest emitters 

of GHG, more cautious than the EU and others about establishing a strict set of international rules to combat 

global warming.1710 This only goes to confirm the impression that it is the US, China and the other emerging 

economies that really matter in any lasting climate solution.1711 It was evident that the two largest emitters- 

China and the US would prefer an agreement based on a national, bottom-up approach, rather than a top-down 

legally binding agreement, different fundamentally from the KP. Rather than defining emissions targets from the 

top-down through international negotiations, the Copenhagen Accords establishes a bottom-up process 

allowing each party to define its own commitments actions unilaterally, in a “pledge and review manner.”1712As 

against the traditional top-down, command and control approach perceived of having limited effectiveness, 

premised on a false assumption of ecological equilibrium, this kind of “pledge and review” mechanisms would 

provide an international platform for a country to pledge an economy-wide emissions target, or a policy or set of 

actions, in setting of transparency mechanisms for reporting and reviewing emissions data, but devoid of 

sanctions for pledges unmet. This is a contradistinction from the KP, which established a legally-binding, global 

cap-and-trade scheme.1713  

It is generally argued that conventional environmental policy instruments like command-and-control measures 

are insufficient in the light of the challenges posed by the vision of sustainable development. This being for the 

reasons of inefficiencies and bureaucratic requirements those instruments create, which has led to a favour of 

market-based instruments like environmental taxes and tradable permits notwithstanding the limitations of 

their actual use.1714  Yet, both the US1715 and China either lack a national policy programme on climate change, or 
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have weak policies and institutions lacking the strength to carry through in this aspect. China launched its 

National Climate Change Programme in June 2007, followed by its policies and actions for addressing climate 

change a year later. It proposed an ambitious target for energy efficiency improvement in its 11th Five-Year Plan, 

in which it proposed its energy intensity GDP to be reduced by 20 per cent from 2005 to 2010, and planned to 

raise the proportion of renewable energy in primary energy supply up to 10 per cent by 2010 and 15 per cent by 

2020, all of which are yet outstanding.1716  A clear message from Copenhagen therefore is that it offers a glimpse 

into a new world order in which international diplomacy will increasingly be shaped by cooperation between the 

US and the emerging regional powers, especially China. Arguably, in furtherance of the new order, the BRICS1717 

countries has gone to announce the formation of a New Development Bank, which is expected to operate 

parallel to and as an alternative international financial system to the World Bank and the International Monetary 

Fund. This is viewed as an effort by the bloc to affirm the shift of the balance of power.1718 In the light of the new 

system being adopted by the erstwhile non-cooperating countries, what then become of the previous policies in 

the “old system under the KP,” such as the emissions trading system and others? The EU would then need, 

essentially to harness its weapons of budget and trade among others to enforce its relevance. The EU could also 

pursue a global level of pricing of carbon in future negotiations, and go on to create a global carbon market as 

an important part of the EU strategy for the negotiations on a post-2012 regime.1719 EU policy makers have 

emphasised that, irrespective of the outcome of the UNFCCC negotiations on a post-Kyoto climate policy 

package, the EU ETS will remain in place after 2012.1720 To facilitate this,  the EU has put in place a long-term 

target policy under the ‘20-20’ as adopted in April 2009 which envisaged six principal elements: (i) a directive for 

the promotion of renewable energy sources; (ii) a revised EU ETS starting in 2013; (iii) an ‘effort sharing’ decision 

that sets binding emissions targets for EU Member States in sectors not subject to the ETS; (iv) a regulation to 

reduce by 2015 average CO2 emissions of new passenger cars to 120g/km; (v) new environmental quality 

standards for fuels and biofuels targeted at reducing by 2020 GHG emissions from fuels by 6 per cent over their 

entire life cycle; and (vi) a regulatory framework for carbon capture and storage. These were meant to both 

address climate change and energy policy changes, as well as to enable both the Member States and the 

European Commission impose an ambitious emissions ceiling on industry without a legally binding constraint.1721 

As a result of the fiercely contested EU’s right to cover international flights under its ETS, in November 2012 the 
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EU suspended the inclusion of international following the ICAO Council meeting of 9 November, for a review of 

the inclusion after modification.1722 

On the other hand, the EU strongly advocated for a legally binding agreement coupled with fixed targets and 

timetables for when those targets should be reached, and continued hoping for a comprehensive and 

operational agreement with commitments for GHG reductions and finance in line with their responsibilities and 

capabilities.” For offering financial assistance for investments aimed at mitigating the effects of climate change, 

the EU would want developing countries to undertake legally binding commitments under the new 

agreement.1723 The EU’s interest was not served in Copenhagen as it were,1724 as EU member states pushing for 

strong emission reduction targets, implemented primarily through domestic measures, while the US aside from 

breaking through the BASIC group, also acted together with “Umbrella Group,”1725 where it normally belongs, 

pushing for the unrestricted use of market-based mechanisms, including emissions trading.1726 Europe’s lack of a 

coherent unified policy, the uncoordinated public financial efforts in the area of climate change and the 

disparate and badly reported national external expenditures in this area are the fundamental reasons for the 

failure of the EU to be a serious interlocutor in the Copenhagen climate negotiations, and also losing its 

leadership role.1727  Despite this, the EU was able to harness the operationalisation of the new provisions in the 

Lisbon Treaty regarding its external action to contribute to the integration of the Copenhagen Accord into the 
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UN climate regime talks through the Cancun Agreements.1728 The EU’s climate negotiation history has been 

credited for the major success in the launch of the Durban Platform which was based on the Copenhagen Accord 

and the Cancun Agreements.1729 Painted as the “most chaotic show on earth” and arguments “strangled” 

negotiations,1730 the Copenhagen Accord thus suffered wide credibility as a small number of developing 

countries among which were Venezuela, Bolivia, Cuba, Nicaragua, Tuvalu, and Sudan, voiced strong objections 

to a less-than-transparent and undemocratic negotiating process involving only a small handful of states to the 

exclusion of the larger majority. It was branded by Sudan (holding the chairmanship of G-77/China group), as “a 

suicide note for Africa,” while most other countries admit that the outcome was far from perfect.1731 

Copenhagen brought  to the fore, the clear manifestation of the insecurity of the US in the face of its economic 

and political decline vis-à-vis China, weakening of the hitherto world climate change giant EU, and fragmentation 

of the G-77.1732 The Conference produced two main outcomes: the tentative political declaration and the 

continuation of UN negotiations, the new mandate which lacks binding climate agreement.1733  Though 

embroiled in chaos and palpable bleak-end from the very beginning of it, Copenhagen would remain a “unique 

moment” in history,1734 as far as climate change negotiations are concerned. It produced the conditions for 

increased attention by developing countries to adaptation and increased willingness among developed countries 

to address this issue. Though weak in language and lacking legality, with plenty of wiggle room, it brought to 

existence a promise to respond to adaptation needs, particularly for the most vulnerable countries, in a 

balanced way with mitigation efforts.1735 

6.2 The Cancún Climate Conference (COP 16) 2010 

The Cancun climate conference was a follow-up to the Copenhagen conference which brought so much 

disappointment because of high hopes that were not met, hence a year later at the Cancun, there was much 
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serious progress in terms of global climate negotiations. By this, it salvaged the seeming-failure of 

Copenhagen.1736  The Cancun summit was equally well attended by parties, with 193 nations participating, with 

a resolve to reach a “balanced package” of measures that would advance climate protection, while doing all to 

avoid the contentious issues of assessing emissions reductions commitments.1737 A level of considerable 

progress and success was attained in Cancun because, the delegates had a higher pressure to deliver than they 

did in Copenhagen.1738 This was because of a level of enabling trust to underpin the negotiations as parties felt 

considerably well consulted in the period preceding the summit and there was no apprehension of a secret text 

coming up to trump their work at Cancun. This trust was fundamental to reaching agreement.1739 There was 

focus on operational details on the Copenhagen Accord decisions by the negotiators and ministers throughout 

2010 and in Cancun as to incorporating the targets and actions rather than what they would be. China and the 

US were both in a much more cooperative mode, avoiding blame game and focusing on accomplishing the 

targets. Then, major negotiating blocs and key countries were able to see at least one of their top priorities in 

the final agreement while remaining flexible on other pieces to find common ground.1740     

Measurement, reporting and verification (MRV) 

Cancun was able to set the basis for a system of measuring and checking efforts made to reduce emissions 

which has been accepted by all signatories, especially India, Brazil and China. It thus produced the basis for the 

most comprehensive and far reaching international response to climate change the world has ever seen to 

reduce carbon emissions and build a system which made all countries accountable to each other for those 

reductions.1741 So far, at least about 89 countries have now pledged to limit their emissions, accounting for more 

than 80 per cent of global emissions.1742 The parties recognised the “Gigatonne Gap” that is, the gap between 

mitigation pledges on the table and the targets needed to limit global warming below 2oC the basis of the 

agreement,1743 but lacked a clear process to close the gap, which then is expected to form the basis of the 
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negotiations in Bonn and Durban. The Cancun Long-term Cooperative Action (AWG-LCA), decision adopts the 

2oC goal but introduces a benchmark from which this temperature increase is to be measured- from pre-

industrial levels.1744 From 2009, the climate change negotiations opened up an unprecedented opportunity for 

all developing countries to join global efforts to contribute towards reducing GHG emissions. On mitigation, 

developing countries agreed to craft Nationally Appropriate Mitigation Actions (NAMAs) that are in line with 

their national development objectives. Through NAMAs, developing countries aim to reduce their emissions 

below business as usual by 2020. COP16 decided to set up a registry to record NAMAs.1745 Countries that are 

willing to support NAMA initiatives can enter the details of that support in the registry, thereby enabling 

developing countries in need of support to be matched with relevant offers.1746 Developed countries would be 

expected to submit economy-wide emission reduction targets and agreed on strengthened reporting frequency 

and standards and to develop low-carbon national plans and strategies.1747  

Moving from Copenhagen to Cancun, parties have generally conceded that binding outcomes (top-down 
approaches) are not on the immediate horizon, rather a “balanced package of decisions,”1748 (in other words, 
bottom-up approach) which represents political rather than legal commitments.1749 On closer inspection, the KP 
also contains bottom-up elements, as its targets were not imposed by any kind of global authority, but were 
rather subject to bargaining and horse-trading among nations. Bottom-up entails national or regional mitigation 
or emissions reductions programmes put forward by countries on a strictly voluntary basis, based on a 
determination of what is socially, economically, politically and technically feasible and affordable to the 
countries considering their national circumstances. While, the top-down approach is hinged on a 
multilateral/universal approach, whereby negotiations are prepared defining the overall shape of the agenda 
first before proceeding to deal with the individual components. The former begins with details and works up to 
the highest conceptual level, with more flexibility and voluntary disposition of the parties, with their major 
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concern hinged on investment protection, as against the latter first and beyond all the overarching 
environmental interests from which all issues then flow.1750 The top-down approach refers to the traditional 
UNFCCC and the Kyoto Protocol approach, which sets binding quantitative economic-wide emission-reduction 
commitments according to the “carbon budget” for developed countries. It is criticized of lacking in 
effectiveness for the emissions reductions gap of 9 Gton CO2eq between reaching the 2o goal and the lowest-
ambition scenario. Countries also complain about the exclusion of the emerging countries economies like China 
and India in the emission reduction commitment scheme.1751 The bottom-up approach is based on pledges of 
emission reduction made by countries according to national circumstances. It encourages wider participation 
and potential compliance. Ensures overall higher reductions than the top-down approach as it involves more 
countries, which could lead to increased mitigation in shorter time frame.1752 As against a total discountenance 
of the top-down approach or an outright adoption of the bottom-up approach with its conceivable shortcomings 
too, a sectoral approach may be more convincing, as a hybrid approach to interest groups, as calculating 
emissions targets based on technological analysis may reduce uncertainty about future marginal costs of 
abatement. A sectoral approach would achieve effective emissions reductions by promoting technology 
development and transfer. 1753    
 

 Conversely, the Cancun Agreements, while based on national pledges, still put in place a process of 

international assessment and review for developed countries and international consultation and analysis for 

developing countries.1754 These are only a little bit more relaxed than under the KP, which tend to make way for 

unwilling countries to stealthily avoid taking proper measures toward emissions reduction, unlike when they are 

well monitored as under the KP. The sum total of the entire national pledges falls far short of what is required to 

cut global emissions to 2oC as stipulated by the IPCC to avert a dangerous change situation.1755 If the picture of 

enforcement from the beginning of the KP is anything to go by, the world may only by this new arrangement, be 

witnessing a gradual disintegration of the strength and systematic whittling down of commitment1756 by hitherto 

committed countries from the resolve to bring under control the activities of countries on climate change until 

eventually there is nothing left absolutely and the world comes to the position it was before the KP was agreed 

in 1997. It is important that necessary parameters are inserted into the measurement, verification and reporting 
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(MRV) system adopted to monitor the non-Annex I countries1757 and the US emission reductions, to ensure that 

countries which have avoided emissions reduction commitment before now, especially the emerging economies 

and the US, do not come through the back door to make a mockery of the commitments of the Annex I 

countries in this new dispensation as being witnessed from the Copenhagen outcome.1758 This is on the heels of 

the fact that, there was no deal struck on a balance between developing countries demands for a new round of 

developed country targets under the KP and the refusal of Japan and some other developed countries to accede, 

thus leaving all options on the table with no clear path toward a binding agreement.1759  This is a moral burden 

on the EU which has so far championed this cause to this time, before it be hijacked by these new reluctant 

entrants. The system of reporting is expected to be boosted by means of detailed annual inventories of GHG 

emissions and of biannual progress reports in emission reductions.1760 In other words, ensuring transparency 

here is of the essence ultimately, to ensure that truly emission reductions are achieved as claimed by the 

reporting country. If this is unlike the KP which only gave states freedom in how they implement their 

commitments, but did not give them similar flexibility in defining the form and nature of their commitments, 

and yet it was not able to strictly hit the expected target, how then would this somewhat loose system be in the 

end? The KP prescribed a single type of international commitment (fixed emission targets, among other national 

priorities),1761 it could be reasonably justified that fears that countries would take advantage of the new system 

to abuse it than the previous system, particularly states like the emerging economies who do not want anything 

to interfere with their economic rise and development. 

Finance  

The Green Climate Fund (GCF), established at the COP15 and fleshed out in COP16, as an operating entity of the 

financial mechanism of the Convention, to help finance low carbon development strategies in developing 
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countries was strengthened and designed as an operating entity of the long-term financial mechanism of the 

UNFCCC under its Article 11.1762 The purpose of the Fund is to make a significant and ambitious contribution to 

the global efforts towards attaining the goals set by the international community to combat climate change and 

to contribute to the ultimate objective of the UNFCCC, and to promote the paradigm shift towards low-emission 

and climate-resilient development pathways by providing support to developing countries to limit or reduce 

their GHG emissions and to adapt to the impacts of climate change, in terms of sustainable development. 1763 

The new guidance on the GCF sets forth principles for prioritizing and governing this aid, emphasizing both 

mitigation and adaptation. The Fund is to be administered by the World Bank (WB), for a three-year 

probationary period with the long-term manager to be agreed thereafter.1764 The funding is expected to be 

sourced from a wide variety of sources, including public and private, bilateral and multilateral, as well as other 

alternative sources.1765 The Fund operates under the “guidance” rather than the authority of the COP, and 

would be governed by a 24-member board with equal representation from developed and developing 

countries.1766 The Cancun LCA decision incorporates these elements from the Copenhagen Accord in the text. It 
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“takes note” of and recognises commitments made by developed countries in relation to short and long term 

financing, acknowledging the World bank as its interim trustees.1767 It further requires these funds to be for a 

balanced allocation between adaptation and mitigation, and provision for technology development and transfer, 

and capacity-building. Funding for adaptation will be prioritized for the most vulnerable developing countries 

such as the LDCs, SIDS and Africa.1768 There exists divergences over the form and function of the Fund in 

discussions held up to 2012, while access modalities and modes of application for the Funds only gathered 

momentum during the 2013 third GCF Board meeting. It was however agreed that “a country-driven approach” 

should be employed as a core principle to building model of the Fund. The Board completed the essential policy 

requirements to make the Fund operational at its final meeting in Songdo, South Korea on May 2014.1769 Lessons 

learned from the Adaptation Fund and the Global Environment Facility should form the design process of the 

GCF with particular attention to the direct access modalities.1770  Ambiguity gives room for evasion of 

contribution on the part of contributors or donors, and misapplication and possibly fraud on the part of the 

recipients. Current commitments to climate change mitigation fall short both in ambition and in available 

financing. Studies show that both the additional $30 billion in fast-start financing and the annual $100 billion by 

2020 stipulated by the Cancun Agreements are well below what was projected to be needed for the developing-

country share of reducing global temperature to the agreed upon target. The World Bank Report 2010 indicates 

that the international community is far from reaching the amount of funding that is needed to stabilize CO2 

concentrations at 450ppm.1771    
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Technology transfer and capacity-building 

The Agreements established a new and potentially interesting approach by creating an international Technology 

Mechanism (TM), consisting of a Technological Executive Committee (TEC) and a Climate Technology Centre and 

Network (CTCN) to facilitate the process of clean technology sharing knowledge among all nations with a 

particular focus on developing countries.1772 It outlines the establishment of a TEC and a CTCN,1773 to make fully 

operational by 2012 this technology mechanism to boost the innovation, development and spread of new 

climate-friendly technologies, with the goal to match technology suppliers with technology needs.1774  The new 

TEC consists of 20 experts- 11 from developing countries and 9 from developed countries, who will identify 

technology needs, coordinate international efforts and make recommendations towards making them effective. 

Members of this body are to be high-level expert nominees from Parties. The CTCN has a smaller center and 

large network, including regional units. Its responsibilities include facilitating international network of national, 

regional, sectoral and international networks to provide advice and support to needy developing countries and 
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to stimulate development as we as facilitating and encouraging cooperation. 1775 These are responsible for 

facilitating the effective implementation of the Technology Mechanism under the guidance of the COP.1776  

The Cancun Agreements emphasised the necessity of determining technology needs on a national-level and the 

priority of strengthening national systems of innovation and technology innovation centres, as well as the 

development and implementation of national technology plans for mitigation and adaptation.1777 Coupled with 

this is an explicit provision for capacity-building in the Agreements.1778 It requires that capacity-building support 

be enhanced to the developing country Parties with a view to strengthening endogenous capacities at the 

subnational, national or regional levels, as appropriate to bring about the achievement of the full, effective and 

sustained implementation of the Convention.1779 Capacity refers to the combination of all the resources 

available to humanity to achieve established goals. 1780  The quest for a full, effective and sustained 

implementation has largely involved a set of players like the multilateral development banks such as the World 

Bank Group and other regional banks like the African Development Bank (AfDB), setting up pilot programmes for 

climate resilience (PPCR), which has closely integrated adaptation into existing development planning.1781 A key 

question for planning adaptation is how to take into account the dynamic interactions between environment, 

society and adaptation, being a recognisable two-way connection between development and 

adaptation/adaptive capacity. 1782  Bilateral agreements in science, trade, technological, technical, socio-

economic and other research areas related to climate change may enhance capacity building, by promoting 

education and public awareness and exchange of information related to these.1783  

The UNFCCC provides for all that should ascertain true capacity-building in developing country Parties, requiring 

the strengthening of relevant institutions at various levels and national coordinating bodies and organisations, 

networks for the generation, sharing and management of information and knowledge through North-South, 

South-South and triangular cooperation, climate change communication, education, training and public 
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awareness at all levels, strengthening integrated approaches and stakeholders participation, supporting existing 

emerging capacity-building needs in areas of mitigation, adaptation technology development and transfer 

among others.1784 It also requires that financial resources (both public and private) for enhanced action on 

capacity-building in developing country Parties be provided by the Annex II Parties and other Parties (developed 

countries) in a position to do so.1785 Training and education constitute the fulcrum of information sharing a 

significant aspect of capacity-building. But this basic window of capacity-building is being systematically stifled 

by the developed countries as they have consistently been hiking cost of training of manpower from developing 

countries,1786 and also raising higher the entry requirements standards for admissions to academic programmes 

for prospective candidates from these developing countries beyond the reach of their products, thus denying 

them access to acquisition of basic and current technologies which they lack, which in multiplier terms 

constitute a strong setback in these mostly poor countries catching up technologically. This is subtle denial of 

information and technology transfer. It may be expedient to engage more academic institutions in the 

developing countries in sustainable development programmes like collaboration and exchange of academic and 

technical staff, which will greatly enhance the standing of such institutions and the quality of their graduates, 

making them more suitable for present challenges in a demanding world. Information and technology transfer 

to China and India through compulsory licensing offers a unique opportunity to exploit the benefits of 

international trade,1787 but has created environmental nightmare in these countries and some other emerging 

economies countries which failed to take due care of the environmental aspects of their economic development. 

Developing, identifying and diffusing sustainable technologies are expensive tasks, which will not be 

accomplished without a major and constant commitment of resources from rich countries, but the recipient 

countries are essentially required to be full partner in the process.1788  More recently, research reveals that 

breakthrough technologies cannot improve the performance of international environmental agreements with 

the exception of breakthrough technologies that exhibit increasing returns to scale. This will be enough to 
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reverse the nature of the game when emissions are completely eliminated and hence the fact that different 

results would be obtained in the alternative. It is imperative that it is only with conscious cooperation between 

the technology advanced and developing countries that substantial pollution emissions reduction could be 

achieved, without this, countries would pollute more for the same level of investment and consequently, raise 

global emissions.1789    

Reducing emissions from deforestation and forest degradation in developing countries 

Both the UNFCCC1790 and the KP1791 have provisions on deforestation, requiring parties and Annex I countries to 

promote the sustainable management and cooperate in the conservation and enhancement of sinks and 

reservoirs. It also requires meeting their emissions reduction commitments by using net changes in GHG 

emissions by sources, and removals by sinks resulting from direct human-induced land-use change and forestry 

activities.1792 The idea of including avoided deforestation in the climate convention was revived at the 2005 COP 

in Montreal with the submission of a proposal by Papua New Guinea (PNG) and Costa Rica on behalf of the 

newly formed ‘Coalition for Rainforest Nations’ (CfRN).1793 REDD starting its evolution from Montreal COP11, is 

an effort to create a financial value for the carbon stored in forests, offering incentives for developing countries 

to reduce emissions from forest lands and invest in low-carbon paths to sustainable development.1794 In other 

words, payment for ecosystem services (PES) approach to climate change mitigation providing opportunities to 

address mitigation and adaptation in complimentary ways.1795 REDD took its root from the adoption of the KP, as 

a key climate change mitigation strategy, and was formalized at the thirteenth session of the Conference of the 

Parties (COP13), to the UNFCCC in Bali 2007, before advancing a step further to its present status in the COP16 

Cancun 2009.1796 REDD+1797 goes beyond deforestation and forest degradation and includes the role of 
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conservation,1798 sustainable management of forests and enhancement of forest carbon stock in developing 

countries, thus giving it the sobriquet “plus,” with its original appellation.1799 To enhance the provisions on 

deforestation and forest management, the UNFCCC at the Bali COP 13, mandates parties to negotiate a post 

2012 instrument with possible financial incentives for forest-based climate change mitigation actions in 

developing countries. Parties, particularly developed country parties were thus among others, encouraged to 

support capacity-building, provide technical assistance, facilitate the transfer of technology and address 

institutional needs of developing countries to estimate and reduce emissions from deforestation and forest 

degradation. It created a process under the Subsidiary Body for Scientific and Technological Affairs (SBSTA) to 

handle issues relating to REDD emissions reporting.1800 

 The Cancun Agreement building on the Copenhagen Accord,1801 was elaborate in its considerations of issues on 

reducing emissions from deforestation (REDD+), considering that deforestation and degradation of forests in 

developing countries contribute to approximately 12 to 17 per cent of the global annual GHG emissions, and 

approximately 20-25 of global anthropogenic GHG emissions, and are the main sources of emissions from many 

developing countries.1802 The decision outlines a phased approach to strengthening efforts by developing 

countries to reduce emissions from deforestation and other forestry-related activities, starting with the 

development of national strategies and evolving into result-based actions that should be fully measured, 

reported and verified.1803 There are considerable differences among developing countries such that makes a 

phased implementation approach necessary, thus allowing countries to go through the process of policy design, 

stakeholder consultation, and consensus building, testing and evaluating in accordance with their national 

status.1804  The Agreements established a mechanism that encourages developing countries to contribute to 

mitigation actions in the forest sector by the full scope of REDD+ activities.1805 It requires the developing 
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countries to develop national strategies, forest reference levels and a forest monitoring system as well as 

provide information on “safeguards, as an important feature of the REDD+ framework.”1806 Cancun made 

safeguard principles on forest governance and social environmental and climate concerns clear and accessible to 

stakeholders of REDD+ participating countries which are meant to be promoted and supported in accordance 

with the principles listed in the Agreement.1807 A consociation of the UNEP, the International Resource Panel and 

UN REDD have launched a report outlining how integrating REDD+ programmes into a green economy approach 

can help mitigate climate change, while conserving and even boosting the economy and social benefits that 

forests provide to human society.1808 In both Bali and Cancun, the Parties committed to ensuring the 

establishment of an improved accounting mechanisms and rules necessary to account properly for emissions 

reductions from improved forestry practices for potential inclusion in a post-Kyoto climate regime.1809 It 

provides for reliable measuring, reporting and verification (MRV),1810 a process which converts national 

governments into principal forest stakeholders. In addition to this, it calls on developing countries to develop a 

national strategy or action plan; a national forest or forest emission reference level; and a transparent national 

system for monitoring and reporting of conservation and emission-reduction efforts.1811 The Cancun Agreements 

laid down the necessity that mitigation actions in the forest sector must promote or support “respect for the 

knowledge and rights of indigenous peoples and members of local communities,” while ensuring “the full and 
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effective participation of relevant stakeholders, in particular indigenous peoples and local communities” in such 

activities.1812  

This basic requirement of the Agreements many developing countries are yet to come to terms with, as many 

indigenous peoples are still grossly alienated from this requirement on their land, either by the government or 

by TNCs operating as agents of the State.  This is one of the very basic issues in the Niger Delta area of Nigeria, 

where both the government and the oil TNCs operating in the area jointly constitute a threat to the people, who 

in response after exhaustive agitation have taken to self-help by way of anarchy and brigandage. Safeguards are 

meant to amplify the comparative strengths of local communities that could be brought to bear upon the 

success of REDD+ in sequestering carbon while providing social co-benefits.1813  The Agreements set the stage 

for a nationally-driven phased approach to REDD+ with a framework of a three-phase process for further 

development for developing countries: (i) development of national strategies or action plans and capacity 

building; (ii) implementation of national strategies or action plans that could involve REDD+ pilot projects; and 

(iii) results-based REDD+ with financing likely to include both market and non-market mechanisms.1814 The 

Agreements calls on parties to promote, support and report on the implementation of seven social and 

environmental safeguards for REDD+, which includes transport governance, respect for the rights of indigenous 

peoples and local populations, as well as their full participation in in REDD+ activities, and actions that reduce 

the risks of biodiversity loss, reveals (permanence) and displacement of emissions leakage.1815 It provides 

guidelines for developing countries to identify and implement REDD+ actions that could reduce GHG emissions 

from deforestation and land-use change,1816 and encouraged developed countries to assist in this process. It 

however, merely provides the framework and do not obligate any country to specific reductions, in the hope 

that future multi or bilateral agreements could arise as a result of the more formalized REDD process imitated 

under the Cancun Agreements, but as of now remains only an open question.1817 Developed countries on their 

part have a clearly defined role to provide financial support and that they should address their own actions that 

drive deforestation.1818  

The AWG-LCA has the responsibility to explore financing options for the full implementation of results-based 

actions (phase III implementation of REDD+), and a separate decision on market based mechanisms which was 
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finalised in Durban 2011.1819 Under REDD+, recipient governments will devise strategies for land-use and forest 

sector planning, stakeholder negotiations, tenure clarification, carbon brokering, national-level carbon 

accounting, and provision of funds and services to local actors.1820 The country-driven approach of the Cancun 

Agreements was specific on legal reform and related local development necessary to REDD+, including impact 

assessments, natural resource law, water management laws and land tenure claims. REDD+ is financed through 

the forest tax systems, intended to be characterised by very low-levels of revenue collection, meant to check 

widespread corruption and endemic illegal logging, resulting in a rapid and unsustainable rate of deforestation 

in many countries. Also from the Forest Carbon Partnership Facility (FCPF), a World Bank programme consisting 

of the Readiness Fund and the Carbon Fund, established in 2008 as a global partnership focused on REDD+. It is 

also meant to assist tropical and sub-tropical forest countries develop the systems and policies for REDD+, 

providing them with performance-based payments for emissions reductions. This Fund complements the 

UNFCCC negotiations on REDD+ by demonstrating REDD+ national level application. It attracts funds from 

sixteen financial contributors, which altogether pledged about US$447 million.1821 Within its first two years of 

operation, the Fund has created a framework and processes for REDD+ readiness, which helps countries get 

ready for future systems of financial incentives for REDD+.1822   

Asides competing governance structures and interests which could give rise to conflicts and create barriers to 

REDD+,1823 upbeat security apparatus to counter and curb activities of forest poachers and effectively curb illegal 

felling and logging of wood would be essential in many developing countries. Curbing the activities of these may 

be of enormous costs to the government for many obvious reasons among which are: high cost of litigation of 

arrested vandals, exorbitant cost of effecting law review or reform, to ensure their achieving the desired aims of 

the state, high cost of acquisition of modern equipment for effective monitoring of the forests. Some or a 

combination of these could actually hamper the government’s success in this aspect. Criminals engaging in such 

illicit business are known to have vast networks, oftentimes international, hence make them quite financially 

buoyant enough to withstand legal confrontations from the governments, just like the case in oil bunkering and 

smuggling in some oil-producing countries. Law enforcement agencies in most cases are handicapped in bringing 
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their illicit activities under effective control or outright stoppage, and they could be dangerous.1824 Their 

activities constitute a huge revenue loss to the developing countries governments, who are almost helpless 

either, unless there is cooperation on the part of the developed countries governments usually the recipients, to 

impose strict legislation and measures to counter the activities of their own corporations in the business.1825  

The impact of REDD+ is not yet felt as it should be by now in the SSA. A lot of things are into this among which is 

the issue of energy. Fuel-wood is still the most prevalent in most of the countries in the sub-region. This is why 

efforts should be stepped-up to enhance projects on the CDM and such others in these areas, otherwise, the 

people would continue to depend more on the forests for their energy needs.  Also, more of technology transfer 

and capacity-building to enhance industrialisation and human resource development, these will reduce the 

soaring unemployment rate of the sub-region, as well as bring affordable new technologies to the people and 

help reduce their almost total daily reliance on the forests for their daily living. Developed countries and regions 

should be ready to curb their demand beyond the current stance, for and reliance on forest resources, 

particularly those sourced illegally from the developing countries, notwithstanding that they are cheaper, but 
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they are having very negative impact on the environment from where they are sourced.1826 The issue of illegal 

small arms importation to the developing countries of the world ends up strengthening the growth of crime in 

those places.   

Adaptation and mitigation 

 Adaptation and mitigation constitute the two main policy responses to climate change. Cancun Agreements 

created a Technology Mechanism to develop and disseminate environmentally sound technologies and know-

how to facilitate implementation of adaptation and mitigation activities that would coincide with the 

development and enhancement of existing knowledge and technologies in developing countries.1827 Adaptation 

first emerged as a major strategy to address climate change in Marrakech 2001, with three relevant funding 

institutions and a national planning programme for the LDCs.1828  Adaptation and mitigation became more 

prominent in the decisions of Cancun because of their decisive implications in climate change in different parts 

of the globe.1829 The Cancun Agreements provides that adaptation must be addressed with the same priority as 

mitigation and that it requires appropriate institutional arrangements to enhance adaptation action and 

support.1830 The implications of climate change on development make both mitigation and, in particular, 

adaptation essential to responding to the impacts of climate change. Policy makers have thus recognised the 

need to integrate climate change adaptation into all spheres of policy-making.1831 Both the UNFCCC and the KP 

contain adaptation provisions, included largely at the insistence of vulnerable developing countries, yet the main 

emphasis of national and international climate policy has been on mitigation, as reflected in the national 

communications submitted by developed and developing country Parties to the UNFCCC, which contain much 

less information about adaptation than about mitigation.1832 The KP, for example is almost all mitigation, with 

limited adaptation. The signatories focus on mitigation targets and timetables without acknowledging how 

adaptation can affect these emission reduction efforts. Effective climate protection needs to use an integrated 

portfolio of mitigation and adaptation strategies.1833 The climate change issue is one which is likely to occur in a 

gradual fashion over a medium to long-term future. In the short-term, i.e. the next 10-20 years, the policy 

priority has been the reduction of the emission of GHGs through mitigation actions, while necessary adaptation 

actions should be fashioned out for the long-term through the UNFCCC negotiations. Mitigation in economics is 

thus commonly referred to as self-protection, and adaptation is called self-insurance.1834  
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Adaptation has consistently been an issue at each negotiation for a long time before it came to considerable 

focus at the Bali summit. At the Cancun summit, Parties established the Cancun Adaptation Framework 

(CAF),1835 to enhance adaptation efforts by all countries. The adopted adaptation framework stipulates 

agreements on (i) conducting impact, vulnerability and adaptation assessments, (ii) a process to enable LDC 

Parties to formulate and implement national adaptation plans,1836 (iii) the establishment of an Adaptation 

Committee to promote the implementation of an enhanced action on adaptation in a coherent manner under 

the Convention, and (iv) a request to support the developing country activities with long term, scaled-up, 

predictable, new and additional finance, technology and capacity building.1837 These bring areas of concentration 

on development of plans, projects and programmes; strengthening institutions; improving research, observation 

and information management systems; impact, vulnerability and financial needs assessment; and adaptation 

technology.1838 The framework created for the first time, a “climate-induced displacement, migration and 

planned relocation.”1839 It also included a work programme on “loss and damage” associated with climate 

impacts in vulnerable countries in reaction to demand by the SIDS.1840 The Agreement therefore advocated for a 

country-driven approach “with a view to integrating adaptation into relevant social, economic and 

environmental policies.”1841 It recommended adaptation documents to include financial and social impact 

assessments, evaluative adaptation options and disaster risk reduction strategies. It requires that programmes 

particularly should address water resources, health, agriculture, food and security, infrastructure, socio-

economic activities and coastal zones.1842 The Agreements established an Adaptation Committee which was 

charged with coordinating adaptation activities under the Convention.1843 The Committee has no ability to 
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induce countries to adapt or to fund adaptation, but its values derive from its convening power and 

informational brokering. It also put in place a process to investigate the possibility of an international climate 

risk insurance facility, which could be a potential innovation in international policy.1844 The CAF requires the 

LDCs and other developing countries to formulate extensive national adaptation planning documents.   

Adaptation is not defined explicitly in the Convention, but is referenced only in the overall context of climate 

change, ostensibly because, adaptation was not a core issue in the early years of the UNFCCC. It however refers 

to any adjustment that takes place in natural or human systems in response to actual or expected impacts of 

climate change, aimed at moderating harm or exploiting beneficial opportunities.1845 The IPCC proffering an 

understanding of adaptation, describes it as adjustment in natural or human systems to actual or expected 

climatic stimuli or their effects, which moderates harms or exploits beneficial opportunities, involving a process 

of sustainable and permanent adjustments in response to new and changing environmental circumstances.1846 It 

is also variously described as efforts by society or ecosystem to prepare for or adjust to future climate change, 

adjustments which could be protective or opportunistic, that is, taking advantage of any beneficial effects of 

climate change.1847  It simply connotes how to live or cope with the problems and potential impacts of climate 

change as they occur.1848 Adaptation seeks to lower the risks posed by the consequences of climate changes. It 

helps reduce vulnerability by lowering sensitivity or building adaptive capacity, as well as allowing populations to 

benefit from opportunities of climate changes like growing new crops in areas that were previously 

unsuitable.1849 Adaptation includes changes in management activities, institutional settings and infrastructure 

that enable effective response to the changes in climate that may occur, or including projects, programmes and 
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policies that directly respond to climate risks.1850  It may also mean actions taken in anticipation of the adverse 

effects of climate change and taking appropriate action to prevent or minimize the damage arising of such, or 

taking advantage of opportunities that may arise.1851 Adaptation may not be regarded in isolation from 

mitigation, as they are both important elements of climate change policy usually positively or negatively 

interlinked, and more importantly, some adaptation measures equally serve mitigation goals.1852  

Adaptation to climate change is a complex multi-faceted topic that presents a number of challenges, particularly 

for the developing world. Climate change impacts are affecting developing countries, particularly the poor and 

most vulnerable, because they have fewer social, technological and financial resources for adaptation. 

Adaptation measures that reduce vulnerability to climate change are critical, especially in countries where the 

risks are “here and now.” It also affects the sustainable development of countries, and their abilities to achieve 

the UN Millennium Development Goals (MDGs) by 2015.1853 Action was initially delayed on adaptation because, 

developed countries1854 were not yet motivated to address adaptation, based on perceived self-interest. While 

many of the G77 and AOSIS delegates early on wanted more focus on it, for the Annex I Parties, especially the 

OECD,1855 a focus on it would amount to an acknowledgment of responsibility and liability based on historical 

emissions. Thus, some key developed countries avoided adaptation issues because acknowledging culpability on 

this might fuel demand for solutions to other global problems, such as poverty, health, and human rights 

violations. Two factors drove the shift of adaptation to center stage in the negotiations, first was an apparent 

increase in climate-related disasters, and second, since the 1997 adoption of Kyoto Protocol, it became 

increasingly clear that industrialised nations were not taking adequate action to prevent dangerous 

anthropogenic interference with the climate system as agreed under the Convention. These thus necessitated 

the prominence accorded the adaptation in Marrakech 2001 as a major issue to address climate change.  Then 

came Montreal 2005 and Bali 2007 COPs, which committed major focus to adaptation. Marrakech 2001 COP7 

established the LDC Expert Group, and also laid out the objectives of three new funds: the Special Climate 

Change Fund (SCCF), the LDC Fund and the Adaptation Fund, specifically meant to provide sources of funding to 

adaptation issues.1856 The Montreal Climate Summit (COP11) 2005 adopted a five-year work programme on 

adaptation to climate change impacts. This programme paves the way for concrete steps to identify impacts and 

measures to adapt to climate change. It gave prominence to technology transfer as a means of reducing 

                                                           
1850

 TWOMLOW Steve et al, Building Adaptive Capacity to Cope With Increasing Vulnerability Due to Climate Change in 
Africa- A New Approach, Journal of Physics and Chemistry of the Earth, Vol.33, 2008, pp.780-787. See also, WEAVER 
Catherine and PERATSAKIS Christian, International Aid for Adaptation, in MORAN Ashley (Ed.), Climate Change Adaptation 
in Nigeria: Key Considerations for Decision Makers, Working Paper, 8 March, 2011. 
1851

 European Commission, Adaptation to Climate Change, European Commission Climate Action, 15 April, 2014. Available 
at http://ec.europa.eu/clima/policies/adaptation/index_en.htm. Site visited 11-06-2014.  
1852

 VERSCHUUREN Jonathan, What is Climate Change Adaptation?, in VERSCHUUREN Jonathan (Ed.), Research Handbook 
on Climate Change Adaptation Law, Cheltenham, Edward Elgar Publishing, 2013, p.8. 
1853

 SCHIPPER E. Lisa F. and  HEDGER Merylyn McKenzie, ibid. 
1854

 These constitute about 25% of total world population, but generate more than 75% of the entire global GHG emissions. 
See, PARIKH Jyoti, India and Climate Change: Mitigation, Adaptation, and a Way Forward, in ZEDILLO Ernesto (Ed.), Global 
Warming: Looking Beyond Kyoto, Washington, D.C., Brookings Institution Press, 2008, p.205.    
1855

 SATHAYE Jayant et al, Sustainable Development and Mitigation, in Climate Change 2007: Mitigation, Contribution of 
Working Group III to the Fourth Assessment Report of the Intergovernmental Panel on Climate Change, Cambridge, 
Cambridge University Press, 2007, p.704. 
1856

 HUQ Saleemul; REID Hannah and MURRAY Laurel, Climate Change and Development Links, Gatekeeper Series 123, 
2006. 

http://ec.europa.eu/clima/policies/adaptation/index_en.htm


  281   
 

emissions, with particular emphasis on carbon capture and storage (CCS), which it said is estimated to have 

potential of reducing mitigation costs by up to 30 per cent.1857 

Most scientists now agree that climate change is inevitable, especially with the revelations by the recent IPCC 

Reports from 2007, and that it will have major impacts on the climate worldwide and agricultural productivity, 

particularly in sub-Saharan Africa. Similarly, correspondingly the far-reaching benefits of adaptation projects are 

less obvious compared to mitigation projects in non-Annex I countries which bring clear benefits to Annex I 

countries.1858 Many actors in both developing and developed countries and civil society were reluctant to 

engage adaptation issues because of fears that it would distract from efforts to achieve an adequate mitigation 

framework. Adaptation was delayed by intra-G77 disunity relating to Article 4(8) of the Convention concerning 

funding, insurance and transfer of technology in response to the adverse effects of climate change on 

developing countries. Also, the stand-off between Annex I countries and countries whose economies are highly 

dependent on income generated from the production, processing and the export, and/or consumption of fossil-

fuels and associated energy-intensive products, such as Saudi Arabia and other OPEC countries, who are 

demanding compensation to help diversify their oil-dependent economies.1859 Generally, the international 

response on both adaptation and mitigation has been far from adequate, more so in the case of adaptation, 

rather large sums of money has been committed to food relief programmes, a short term coping mechanism 

that negates the development of adaptive strategies, and can foster a dependency syndrome.1860 The low profile 

of adaptation early on was evident from the fact that, as late as 2006, only six of the forty-four proposals for a 

post-Kyoto regime dealt with adaptation as a policy issue.1861 An adaptation framework will embody synergies 

with important issues like economic development, poverty reduction and disaster management with a vital 

sustainable development pathway. This requires long-term thinking and wholistic consideration climate change 

risks across all levels. It requires the capacity for both short and long-terms climate change impacts as those 

predicted by the IPCC, and strategies for shorter-term adjustments for shorter-term climate variability. Then, it 

would require substantial funding to meet the costs of adapting to climate change in the developing world, 

which would be handsome enough in multiple of billions of dollars.1862 Incidentally, most if not all of these 

necessary coordinates are non-existent in most developing countries of the world, hence they are ill-prepared 

for climate change adaptation. Adaptation today is a burning issue on climate change negotiations, because of 

the widespread effects of its damning incidences around the world. Even if assumed that the physical impacts of 

climate change were evenly distributed between states, the costs of adaptation would almost certainly 

exacerbate existing international inequalities, because richer countries not only have superior adaptive 

                                                           
1857

 Press Release, United Nations Convention on Climate Change Agrees on Future Critical Steps to Tackle Climate Change, 
United Nations Framework Convention on Climate Change (UNFCCC), Montreal, 10 December, 2005. 
1858

 CIPLET David; ROBERTS J. Timmons and KHAN Mizan, The Politics of International Climate Adaptation Funding: Justice 
and Divisions in the Greenhouse, Journal of Global Environmental Politics, Vol.13, No.1, February 2013, 49-68. See also, 
TWOMLOW Steve et al, op cit. See also, HUQ Saleemul; REID Hannah and MURRAY Laurel A., op cit. 
1859

 CIPLET David; ROBERTS J. Timmons and KHAN Mizan, ibid. 
1860

 TWOMLOW Steve et al, op cit. 
1861

 CIPLET David; ROBERTS J. Timmons, and KHAN Mizan, ibid. 
1862

 CARPENTER Chad, The Bali Action Plan: Key Issues in the Climate Negotiations, Summary for Policy Makers, 
Environment and Energy Group/UNDP Publication, September 2008.available at 
http://www.globalbioenergy.org/uploads/media/0809_UNDP_-
_The_Bali_action_plan_Key_issues_in_the_climate_negotiations.pdf. Site visited 05-02-2014. 

http://www.globalbioenergy.org/uploads/media/0809_UNDP_-_The_Bali_action_plan_Key_issues_in_the_climate_negotiations.pdf
http://www.globalbioenergy.org/uploads/media/0809_UNDP_-_The_Bali_action_plan_Key_issues_in_the_climate_negotiations.pdf


  282   
 

capabilities due to highly developed industrial and commercial sectors, they also appear to have greater 

discretion in their consumption behaviour.1863 

 A major focus now should be building resilience, more especially in the developing countries, so as to enhance 

adaptive capacity that is, fostering the ability of a system to adjust and adapt to climate change and to moderate 

potential damages, to take advantage of opportunities or to cope with the consequences.1864 Developing 

countries are the most vulnerable to climate change because of their low adaptive capacity and growing 

dependence on resources sensitive to changes in climate.1865 The adaptive capacity of those affected by climate 

change largely depends on their access to economic, ecological, social and human resources including 

institutional structures, the decision-making process, information and public awareness.1866  This implies the 

need to apply options that can help vulnerable people cope with climate variability, more extreme events, 

increasing variability of precipitation, and the associated socioeconomic implications of these changes.1867 It is 

suggestive that, working with nature’s capacity to absorb or control impact in urban and rural areas can be a 

more efficient way of adapting to climate change than simply focusing on physical infrastructure, and by 

enhancing protected areas to facilitate biodiversity, but only when linked to ecosystem functions.1868 The 

implications of climate change on development make both mitigation and in particular adaptation, essential to 

responding to the impacts of climate change.1869  

Ecosystems are bound to face adaptation challenges, but some species will be able to migrate or change their 

behaviour to accommodate changes in climate, while others may completely go extinct.1870 Either way, it 

triggers biodiversity imbalance and end up affecting the nature the more. What is important is the identification 

of successful adaptations in the developing world where the greatest risk and physical vulnerability persists.1871 

For instance, northern Nigeria has lower household resilience in terms of infant mortality, access to improved 

water sources, and child malnutrition, yet according to new projections from a mid-century model of climate 
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change in Africa, this area will be subject to an additional 51 to 100 heat wave days per year and an additional 

20 to 50 drought days per year, just as it has been areas of historic droughts, scarce rains, and highly variable 

precipitation.1872  Analogues of adaptation previously have been complemented with policy and social science 

research on the present adaptive capacity of governments, civil society and markets to deal with climate 

perturbations.1873 Government’s response to climate change has been inextricably tied to the programmes of 

international donours working in Nigeria, the country ranking as the top recipient of international development 

aid in Africa, receiving roughly US$21 billion between 2005 and 2008, accounting for 11.64 per cent of all foreign 

development assistance to Africa in this period.1874  The government has not matched this with equal 

counterpart funds for the same cause, yet predictions, foremost of which was from the IPCC, has identified the 

country as a climate change “hot spot” likely to see major shifts in weather in the 21st century.1875 Nigeria so far 

lack a comprehensive national strategy on adaptation while efforts in that regards have been led by individual 

ministries and have thus focused on such ministries’ sectoral interests. Its first National Communication on 

Climate Change came out in 2003, but its climate change response remains largely uncoordinated. Its National 

Climate Change Policy is only being expected.1876 Climate change remains a special unit in the Ministry of 

Environment, which makes coordinating climate change issues suffer some manifest setbacks, and in effect, 

limited adaptation strategies to focus on the physical hazards of climate change.1877  The situation is similar in 

many countries in the sub-Saharan region as in Nigeria. The question then is how would climate change issues 

be properly taken care of in such countries as they simply have shown that they have not appreciated the 

enormity of the problem?  

There is need for stepping-up of policy framework for climate change adaptation governance, often articulated 

in a National Adaptation Plans of Action (NAPA), and/or National Climate Change Response Strategies (NCCRS), 

which is grossly inadequate where available and in many of the countries across Africa, is completely non-

existent. It is inconceivable that a country like Nigeria does not have either despite its visible vulnerability, 

likewise Zimbabwe.1878 This means such countries have not embarked on a comprehensive planning process for 

adapting to climate change. This should be a foundation for a broader regional adaptation framework and 

policy. To address vulnerability challenges in Africa, the Africa Adaptation Programme was launched in 2008 by 

the UNDP in partnership with the United Nations Industrial Development Organisation (UNIDO), the United 

Nations Children’s Fund (UNICEF), and the World Food Programme (WFP), with an initial sum of US$92.1 million 
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support from the Government of Japan. The Programme was meant to support long-term efforts of countries to 

further develop their capacity to successfully identify, design and implement holistic climate change adaptation 

programmes to ensure national development policy, planning and practice resilience to climate impacts. In a 3 

year period concluding in 2012, 20 countries benefited from transformational changes in the areas of long-term 

planning, leadership and institutional capacity, and climate resilient policies and measures. It also aided them in 

generating knowledge on adjusting national development processes to fully incorporate climate change risks 

and opportunities.1879 The laissez-faire disposition of many developing countries to climate change is why they 

fail to develop a national legal and policy framework, this accounts for why regional cooperation on this is at the 

very lowest ebb, and they could not participate actively on the international scene. This is one of the reasons 

why there are very low CDM projects on the African continent relative to other developing regions of the world 

like Asia and Latin America. A lot needs to be done to arouse these countries to adaptation and mitigation 

actions to make them better prepared against climate disasters.   

Notwithstanding the low magnitude of regional adaptation policies in the SSA, in West Africa which has been 

consistently coping with persistent drought since the early 1970s,1880 some measures have been taken at the 

regional level towards common adaptation such as the creation of the Permanent Interstate Committee for 

Drought Control in the Sahel (CILSS), which has to some extent impacted on the situation. The CILSS has been 

actively involved in region’s agro-hydro-climatic data collection and management; the setting-up of an early 

warning system; research and training through its Regional Centre for Training and the Application of 

Agrometeorology and Operational Hydrology (AGRHYMET); the Seasonal Rainfall and Flow Forecast for West 

Africa (PRESAO) launched in 1998; the West and Central African component of the Global Hydrological Cycle 

Observing System (HYCOS-AOC) being implemented since 2000; the West and Central African component of the 

Flow Regimes from International Experimental and Network Data (FRIEND) Project set up since 1992; and more 

recently, the programme for assessing the impacts and adaptations to climate change which includes projects 

for West Africa; and the project on strengthening the capacities of CILSS Member States to Adapt to Climate 

Change, launched in 2002.1881  The greater percentage of all these actions have been from international 
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commitments, which yet has been insufficient. A 10-year programme on “Climate Information for Development 

Needs: an Action Plan for Africa” (ClimDev Africa) jointly developed by the African Union (AU), the UNECA and 

GCOS still lacks funding.1882 The EU in a June 2007 Green Paper on Adapting to climate change in Europe 

approaches adaptation as a regional priority to be achieved in close coordination with Member States, but 

stresses that adaptation measures must be considered within a larger international context. The European 

Commission prefaced the Paper by emphasizing the preeminence of mitigation measures and framing 

adaptation measures as a secondary but essential component of a European climate change strategy.1883     

This contrasts the EU where there are comprehensive policy and legal frameworks on almost every aspect of 

climate change. For instance, the European Commission’s Action Plan on halting the decline of biodiversity and 

objective to support biodiversity adaptation to climate change among a wide array of similar provisions.1884 The 

European Commission adopted an EU adaptation strategy in April 2013, which currently has 16 adaptation 

strategies,1885 that apart from the individual states adaptation strategies independent of the EU’s actions, which 

focuses on three key objectives- promotion of action by member states, ‘climate-proofing’ action at EU level, 

and better informed decision-making. Adaptation types range from anticipatory, autonomous and planned, as 

the situation may demand. How so beautiful adaptation might be, yet there are limits to the ability to adapt, as 

over the long-term, adaptation alone may not be sufficient to cope with all the projected impacts of climate 

change, so actions to mitigate climate change must continue.1886 A lot more mitigation from CO2 is needed to 

close the emission gap as described by the International Energy Agency that, if construction of energy 

infrastructure continues at its current pace without additional action to de-carbonise, by 2015, locked-in 

emissions of CO2 from the infrastructure will have committed 95 per cent of allowable emissions under the 2oC 

guardrail, and by 2017, all allowable emissions will be taken up by the existing energy infrastructure1887 
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Mitigation is the other aspect of taking care of impacts of climate change. Climate change are abatement 

measures and actions taken to make less rigorous the effects and magnitude of climate change, such as 

reduction in anthropogenic GHG emissions, increasing the capacity of carbon sinks through reducing 

deforestation, or increasing reforestation. It is a counterpart policy to adaptation, both of which are highly 

essential, whose provisions will influence how the global economy and geopolitics look in near future.1888  

Mitigation measures are such as are taken to reduce or avert the occurrence or the effects of an incident on an 

environment, such as reducing greenhouse gas emissions to avert climate change, while adaptation measures 

are such as are taken to deal with the unavoidable impacts of the incident.1889 It addresses the root causes and 

seeks to minimize future climate change by reducing GHG emissions through weakening the link between 

economic growth and carbon emissions. 1890  Mitigation stands tall as a principal goal of international 

environmental policy,1891  providing a strong link between sustainable development and climate change 

mitigation, as a human intervention to reduce anthropogenic forcing of the climate system.1892  Mitigation 

comprises all human activities aimed at reducing the emissions or enhancing the sinks of GHGs.1893 The Stern 

Review adjudged that the short-term costs of mitigating climate change would be significantly less than the 

longer-term costs of inaction.1894 The mitigation agenda provided a convenient platform to profile the power of 

technology and just opportunities for innovation and entrepreneurship.1895 Mitigation is achieved by reducing 
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both the energy intensity of GDP and the carbon intensity of energy used.1896 Mitigation is the reduction in 

emissions of any greenhouse gases that contribute to climate change, enhancing GHG sinks simultaneously.1897 

Mitigation is addressed in the IPCC WGIII AR4 (Mitigation), which identified seven sectors specifically including: 

energy supply, transportation and its infrastructure, residential and commercial buildings, industry, agriculture, 

forestry, and waste management.1898  

Both Copenhagen and Cancun Summits considered seriously mitigation actions and confirmed that nationally 

appropriate mitigation actions (NAMAs), originally created by the Bali Action Plan, are the primary vehicle for 

developing countries mitigation efforts.1899 NAMAs are domestic plans for climate change mitigation which 

developing countries are required to undertake as voluntary commitments, to reduce business-as-usual 

emissions by 2020, as against Annex I countries’ legal emissions reductions commitments.1900 NAMAs contain 

nationally defined strategies, projects and programmes,1901and can be seen as the first step toward larger 

expected contributions and potentially binding commitments from developing countries, and also provide a way 

for  developing countries to assume a share of the needed reductions which may not be covered by the joint 

commitments by developed countries. Mitigation actions are funded from the Global Environment Facility (GEF) 

funds, which are expected to directly reduce 2.6 billion tonnes of CO2 equivalent and catalyse reduction of an 

additional 6.85 billion tonnes through transformation of markets. The GEF pursues its mitigation mission 

through: promotion of innovation and technology transfer; demonstration of systemic impacts of mitigation 

options, and supporting the creation of enabling environments for broad-based mainstreaming of mitigation in 

development. Its adaptation programmes rely on responsiveness to COP guidance; responsiveness to the needs 

of vulnerable developing countries; responsiveness to independent evaluations; and complementarity and 

coherence with other climate change funds, while implementing thematic priorities.1902 NAMAs could also be 

part of a new regime under the Convention, which relies entirely on voluntary contributions from both 

developed and developing countries, in place of the KP which placed commitments only on the former. Could 

also be continuation of a future regime to build on Annex I countries commitments as a supplement by 
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developing countries based on CBDR.1903 The Cancun Agreements enhanced existing provisions for reporting by 

requiring Parties to submit their national communications every four years, and developed countries should 

submit biennial reports and developing countries biennial update reports. Developing countries are also 

required to submit national communications which include a GHG inventory and information on mitigation 

actions, within four years of the initial disbursement of financial resources to assist them in preparing their 

national communications, and biennial update reports.1904 A NAMA registry is established to take record of 

NAMAs voluntarily undertaken by developing countries, transfer of funds and resources to the developing 

countries to carry out actions, and matching available funding with countries wishing to implement actions.1905 

For mitigation actions funded domestically, an international consultation and analysis (ICA), is established which 

arose as compromise between the US and the BASIC countries in Copenhagen. It creates for the developed 

countries as well, international assessment and review (IAR).1906  

The Cancun Agreements requires the biennial reports of developing countries- including all actions, supported 

and unsupported to be subject to the ICA process, for transparency. The developed countries on their part are 

to submit apart, from the GHG inventory and biennial reports on their progress both in achieving emission 

reductions and providing financial, technology and capacity building support to developing countries in a 

measurable, reportable and verifiable manner. 1907  Both developed and developing countries alike take 

measurement, reporting and verification (MRV), mitigation action as demanded by the Bali Action Plan (BAP).1908 

In formulating NAMAs, strategies are meant to be flexible enough as to capture the various diversities of 

national needs.1909 NAMAs permit developing countries to attract climate finance by encouraging bilateral and 

other alternative low-carbon investments based on country-driven priorities and capabilities.1910 Climate 

instability threatens with impacts which no single country can solve alone, but its solution lies on the 

coordination of national actions within regional and international frameworks. Yet identification and selection of 

actions to mitigate GHG emissions will be a great challenge because these emissions are strongly tied to human 

activities that support life systems.1911  For the world’s poor, policies to mitigate climate change may, in the 
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short term, have as much impacts as climate change itself. Likewise, policies to mitigate climate change may, in 

the short-term, have as much impact as climate change itself, which poses a risk to poor and marginalized 

communities through its physical impact and policy responses to its real or perceived threats.1912 For developing 

countries, mitigation actions are better developed in a bottom-up manner to achieve reductions relative to 

baseline emissions, and be supported by technology and finance.1913 Technology and finance transfer have been 

perceived by the developing countries as inadequate so far,1914 suffices to say that these are veritable  means of 

bringing these countries out of poverty and set them on proper industrial foundation and breakthrough, and 

should therefore, be sufficiently enhanced. Mitigation actions not rightly directed are likely to hurt the 

developing countries more than developed countries if the following are anything to go by: (i) environmental 

labeling in trade; this is borne out of the ‘air-freighted‘ label policy, which may grossly discourage the purchase 

of fruits and vegetables from many countries in the sub-Saharan region of Africa, like Kenya, Ethiopia and others 

alike, due to food miles leading to labeling schemes in some UK and European supermarkets.  (ii) Also, ‘carbon 

footprint’ policy could lead to the labeling of tourism and thus discouraging holidays in other African countries 

like The Gambia, Namibia, South Africa, Madagascar, among others. Large populations of people in Africa subsist 

on agriculture as well as tourism in many of these countries.  

Biofuel production and food prices is another issue of concern, as demand for biofuels is rocketing and may 

likely lead to an astronomical increase in the cost of factors of production; land, rural labour, and inputs such as 

fertilizers and others. Recent OECD/FAO projections suggest that between 2005/06 and 2016/17, the price of 

maize will rise by 40 per cent, wheat by 20 per cent and rice by 14 per cent.1915 A disproportionate rise in one 

will have a magnificent multiplier effect on the others, and the poor people bear the risk of the increase as such 

staples may get out of reach of the common man. Another is the issue of forest protection. Good as the idea 

behind this is, climate change initiatives to preserve carbon held in tropical forests through the REDD+, CDM and 

others may become detrimental to developing countries particularly in those parts of the world where almost 

the entire life of the people is dependent on the forest. The principles and operations of these laudable 

programmes must be worked out in such a way that bring the benefits therein to the very local people in the 

communities, else their lives become more miserable and poverty is multiplied in geometrical fold among them, 

contrary to the intendment of such programmes. The developed countries want the developing countries to 

preserve their forests for carbon sequestration, yet a lot of extraneous conditions are attached to trade on food 

and agriculture, and foreign aids to these already impoverished countries, to subject them to some policies they 

would not ordinarily align or agree with, most of which in many cases are not even trade related. These are 

countries where the larger percentage of cultivated lands are small-holders basis, hence limited output. Left 

alone, more of their forests would be converted to agriculture with the high rise in population of these places. 

So to constrain them from doing this in the guise of forest preservation as ‘carbon sinks,’ means the benefits 

from such policies must reach the grassroots. This means governments and other stakeholders in the 
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implementation of those programmes must be well monitored to contain the level of corruption1916 and 

resource diversions that could hinder the benefits from reaching the people. Former Indian Prime Minister, Rajiv 

Gandhi once told the Indian parliament that, only 15 per cent of aid money got through to its intended 

beneficiaries- corruption makes the poor poorer.1917 With most of the stringent conditions attached to trade and 

particularly regarding food and agriculture, the disadvantaged regions of the world might not feel obliged to 

continue to play along with the West which is utilizing its land for agricultural production and would request the 

developing world not to produce enough to feed its population, yet attaching difficult conditions to making the 

food available to them in the face of hunger and starvation starring their people in the face. People can and will 

protect themselves from the risks posed by climate change through private and collective mitigation and 

adaptation actions and insurance markets.1918 Contrary to all these, climate change mitigation may potentially 

require applying subsidies and similar measures in order to encourage inflow of friendly technologies to these 

vulnerable countries and regions. Countries around the world are known to maintain different array of subsidies 

for particular industries with the purported intent of promoting economic development. Such subsidies may be 

in form of special tax breaks, privileged access to imported parts and materials, protection from international 

competition, low-cost access to natural resources, the provision of subsidized or interest-free loans and 

investment.1919  

Many crisis flashpoints in Africa and other parts of the less developed world national economies are weak, and 

make the environment suffer. If the environment is abused and resources are over consumed, people suffer and 

economies decline. Every smallest local action or decision, good or bad, have potential worldwide 
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repercussions.1920 There is also, the green growth strategies, which presumes greener growth paths to control 

growing carbon emissions. This may be beneficial to the poor in the developing countries if they support low-

polluting, labour-intensive production and such likes, but if otherwise, such strategies may affect poorer 

countries in the developing world than the more affluent ones among this category like China and India. 

Introduction and enhancement of such policies as carbon taxes, environmental standards, regulation and 

labeling may help out, but must be ensured that such do not undermine economic growth in the place of 

improvement of energy and productivity.1921  Such policies if not pursued with adequate care and restraints 

might be detrimental to the Bali Roadmap provision for a need to consider the ‘economic and social 

consequences of response measures.’1922 Climate variability is hardly a new factor in Africa’s history and with 

global warming, Africa’s vulnerability is deepening, making it the most exposed region in the world to the 

impacts of climate change.1923 In Copenhagen 2009, the Heads of State and Government agreed to take action to 

meet the objective of stabilizing global average temperature rise at or below 2oC compared to pre-industrial 

temperatures,1924 which goal was also reaffirmed in Cancun 2010,1925 seeking a possibility of limiting the 

temperature rise to 1.5oC, a guardrail associated with returning CO2 concentrations to 350 ppm1926 from its 

current 395.77, as of June 2012.1927 Cancun clearly marked the end of the Copenhagen Blues and put the 

negotiations back on track, but it dealt the death blow to the process of establishing a top-down and 

comprehensive international climate agreement, as it was a vague compromise on the future of the KP and the 

possibility of a second commitment period after 2012.1928 The sub-Saharan Africa is at this stage best suited for 

mitigation measures as its economy is projected to be on steady and sustained rise in the present and coming 

years. This means that a lot of investments- industrial and infrastructural would be taking place there.  

New technologies should be introduced to these countries rather than leaving them to develop on such archaic 

technologies as coal-driven energy. More countries in the sub-Saharan Africa are becoming oil-producing 

nations and so should rather tap the associated gas and channel same to energy production to enhance and 
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boost the energy sector with clean energy. This will impact other sectors of the economy like agriculture, 

production, transportation, education, and others. It will also help develop the renewable energy sector.  There 

are a number of correlations between adaptation and mitigation, but the major difference between them 

remains the scale of their effect and the associated costs. Adaptation will have impacts primarily on local scale: 

actions are based on specific needs of the affected regions here. The cost-savings from adaptation efforts mainly 

accrue through reduced risk impacts, often at an individual, or community level. Mitigation on the other hand is 

a global effort requiring broad changes of behaviour and technological advancements.  Mitigation strategies are 

usually expensive in the short- term, because they are capital- intensive (change in technology, urban transport 

and collective infrastructure), and require fundamental changes to urban systems, as is presently the case in the 

city of Lagos, Nigeria, which is projected to become the third largest megacity in the world by 2015.1929 But over 

time, the costs of mitigation are generally self-financed through cost-savings.1930           

6.3  United Nations Conference on Sustainable Development (Rio+20) 2012  

The Rio+20 Conference came twenty years after the original Rio Earth Summit, in commemoration of the 

twentieth anniversary of the landmark Rio Earth Summit 1992, and to assess what has been achieved and what 

else needed to be done to achieve the original and anticipated goals of sustainable development.1931  Rio+20 

seeks three main objectives: secure renewed political commitment to sustainable development; assess the 

progress and implementation gaps in meeting already agreed commitments; and address new and emerging 

challenges.1932 Tagged “The Future We Want,” Rio +20 made frequent reference to climate change as a key 

disruptor of sustainable development, 1933acknowledging that much has been accomplished, but most of the 

problems that gave rise to the introduction of sustainable development have yet to be solved.1934 The problems 

acknowledged as setbacks because of multiple interrelated crises were identified as food security, biodiversity 

loss, extreme poverty, increment in unsustainable development leading to stress on the earth’s limited natural 

resources and further on the carrying capacity of ecosystems, all aside from climate change, the most far 
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reaching of them. It acknowledged deep concern that around 1.4 billion people still live in extreme poverty,1935 

while one-sixth of the world’s population is undernourished.1936 The critical importance of poverty eradication is 

emphasised and the need to make progress to achieve the MDGs target by 2015.1937  It acknowledged that in 

2012, over 900 million people still suffer from hunger, the most vulnerable being poor populations worldwide 

especially, in the rural areas, and that hunger persists even though global food production has outpaced 

population growth over the past half century. That hunger and undernourishment may deprive a child, 

especially during the 1000 days from conception, of ever reaching their full physical and cognitive potential. That 

hunger and undernourishment have significant economic costs like reduced lifetime productivity and earnings, 

sustainable resource use, deepening poverty, slow economic development and resource degradation.1938 That, 

the duo are tightly linked. Observed similarly as to climate, financial, economic, social, and energy crises and 

threats being faced by the world today. Rio+20 officially defines sustainable development as composed of three 

dimensions that must be pursued simultaneously: economic, social and environmental.1939 

Rio+20 negotiations highlight seven areas that need priority attention viz: jobs, energy, cities, water, oceans, 

disasters and food. It observed that too many people are still not living a healthy and productive life, which 

depends on food security, safe and nutritious food in line with a person’s dietary needs, while the world grows 

in ways that are not always in harmony with nature. That health is a precondition for, an outcome of, and an 

indicator of all three dimensions of sustainable development. Sustainable development will not be achieved in 

presence of high burden on communicable/non-communicable diseases. The global burden and threat of non-

communicable diseases constitute one of the major challenges for sustainable development in the twenty-first 

century.1940 It pointed out the consequential effects the environment is having on the burden of disease, that 
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about 24 per cent of the global burden of disease, and 23 per cent of deaths are attributable, while 36 per cent 

sub-Saharan Africa and south Asia, and major disease burden being diarrheal diseases, infections of the lower 

respiratory tract, injuries related to workplace hazards and road traffic, and malaria.1941 It pointed out further 

that, public health and sustainable development are linked by interactions between the physical environment 

such as air pollution, chemical exposures and climate change, and the social environment (Ottawa Charter and 

World Conference on Social Determinants of Health), together with poverty reduction and confrontation of 

diseases related to poverty.1942  It noted with dismay that environmental impacts are still high on agricultural 

and food systems.  It observes the astronomical growth in human population1943 and the pressure it exerts on 

natural resources, and that the current population and consumption trends produce three major challenges: (i) 

extreme poverty faced by around 1.3 billion people causing all kinds of other problems like migration and 

unsustainable land use, (ii) unsustainably high consumption of material goods in the richer countries, based on a 

failure to value the natural resources that are overexploited for this consumption and thus threatened by 

depletion, and (iii) the population growth itself, which tends to exacerbate other problems faced by developing 

countries.1944 Parties therefore committed to systematically considering population trends and projections in 

their national, rural and urban development opportunities and address the challenges associated with 

demographic change, including migration.1945 Towards this, it was requested of each Head of State or 

Government to identify one city that is the most sustainable and to develop a network for innovation for 

cities.1946 

Governments also decided to establish an intergovernmental process under the United Nations General 

Assembly (UNGA) to prepare options on a strategy for sustainable development financing. More than US$513 

billion was pledged to build a sustainable future.1947 The US announced a partnership between the US and 

African nations, with US$20 million in funding, to unlock private financing for clean energy projects in Africa and 

beyond. Brazil also pledged US$6 million to UNEP’s fund targeting developing countries, and $10 million towards 

climate change challenges in Africa, LDCs, and SIDS. China also made similar pledge, while the European 

Commission (EC) President announced that the EC would mobilise €400 million to support sustainable energy 

projects. Japan too announced funding for a three-year programme of disaster risk reduction, and eight 

multilateral banks pledged to invest US$175 billion over the next 10 years to support the creation of sustainable 

transport systems. Italy also announced an additional US$6 million for projects implementing sustainable 
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development activities, especially relating to climate change.1948 The economic growth in developing countries 

that follows the resource-intensive model of developed countries constitutes a real and growing threat to the 

planet’s well-being. This means more sustainable development pathways are needed in both developed and 

developing countries, which require a level of dialogue, cooperation and trust that simply does not reflect in 

today’s multilateral institutions or regimes.1949 Many governments that institutionalize sustainable development 

interpret it as a met-policy, and they design transversal instruments such as sustainable development strategies 

(SDSs) and interdepartmental working groups. However, sustainable development policies as meta-policies 

often do not result in concrete policy measures in specific sectors, and thus increase the risk of being detached 

from reality and from what sustainable development was all about in the first place, yet sustainable 

development attracts a high degree of declaratory commitment filled with all sorts of references to 

sustainability, even if the large majority of the populace are not aware of the symbolic character of the policies 

concerned.1950 Rio+20 is about making governments to adopt clear and focused practical measures for 

implementing sustainable development, based on the many examples of the success we have over the last 20 

years.1951 While sustainable development is intended to encompass three pillars, over the past twenty years it 

has often been compartmentalized as an environmental issue and more compounded and limiting is the reigning 

orientation of development as purely economic growth. This has been the framework used by developed 

countries in attaining their unprecedented levels of wealth, and major and rapidly developing countries are 

following the same course. This portends the great danger of imminent peril of the exhaust to natural resources, 

or their quality being compromised to the extent of threatening current biodiversity and natural 

environments.1952      

Owing to changes in atmospheric concentrations of GHGs affecting the energy balance of the global climate 

system,1953 the Summit deliberated on Green Economy1954 as its first theme, with government delegations 
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agreeing that each country will choose its own green economy approach and policy mix based on national 

priorities assessment and adapting measures to national institutions and economic systems, because of the 

persistence of developing countries on seeing a green economy as just one possible way to sustainable 

development, as against the US’ insistence on no additional financial commitments forthcoming during the Rio 

2012.1955 The notion of a green economy is simply an aphorism for “green” growth, which applies in many cases 

to the growth of the entire economy of a country.1956 The delegates generally agreed on the importance of the 

private sector in sustainable development and the outcome of this being a large number of private deals on 

renewable energy, pollution control, water infrastructure and other commercial and development 

investments.1957 Green economy is considered as one of the important tools, guided by the Rio Principles, 

Agenda 21, the Johannesburg Plan of Implementation (JPOI) and contributing to the MDGs. It emphasised the 

power of communication technologies, of linking finance, technology and capacity building, and the importance 

of governments in showing leadership. It invited relevant stakeholders and major UN regional economic 

commissions and other UN bodies and international organisations to support developing countries, and for 

business and industry to develop sustainability strategies.1958 Green economy seeks to value and include 

environmental economic values in markets and government policies, in the social development and poverty 

alleviation, it portrays a reliance on the use of renewable energy sources.1959 In the follow-up to this, the United 

Nations General Assembly (UNGA), expressed determination to address the themes of the United Nations 

Conference on Sustainable Development (UNCSD), namely, green economy in the context of sustainable 

development and poverty eradication, and the institutional framework for sustainable development.1960  

The European Commission has set an 80 per cent reduction of carbon emissions in transport and 70 per cent 

reduction in the use of oil.  The US is set to prove that it is taking the issue of emissions from transportation by 

the horn, as it was reported that there are now more electric vehicle charging stations in the US than 

McDonald’s Restaurants.1961 Globally, transport is the second largest source of GHG emissions,1962 contributing 
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22 per cent of global GHG vehicles ownership per 1000 people as of 2011.1963 Biofuels occupy a conspicuous 

position in renewables,1964 hence biofuels policies have been typically driven by three major concerns: climate 

change, energy security and rural development. Climate change concerns have since made biofuels more 

broadened and internationalised.1965 The Commission succeeded in linking the development of EU climate policy 

with a concern for Europe’s energy security in the medium term.1966 Besides, it was to cash in on the derivables 

it offers, as it is capable of boosting resource efficiency and maintaining ecosystem resilience. It is seen as a 

complementary means to achieving sustainable development. The World Bank, the European Environment 

Agency (EEA) and UNEP perceive it as means to focus on natural systems and the biosphere and the importance 

of respect for environmental limits- respecting resource constraints and planetary boundaries.1967 Measures are 

being seriously pursued to promote indigenous sources, including renewables1968 and nuclear energy, and a view 

to accelerating the diversification of its external energy supplies, especially for gas.1969  Climate policies may 

constitute certain risks for energy security in that, if unconventional oil resources are not exploited, more 

regions would need to import oil. This is however, a progressively declining risk because of the decreasing 

importance of oil.1970 The reasons for turning away from fossil energy resources are underscored by their 

finiteness, enormous pollution and in particular, climate change.1971 Over the next 40 years or thereabout, there 

is doubtless going to be a drastic growth in energy demand, resulting principally from the development of 

rapidly industrialising countries such as China and India and a couple of others emerging in other parts of Asia, 

Latin America  and Africa. Their heavy reliance on energy would considerably aggravate the rapid further 

depletion of finite fossil fuel resources like oil, and natural gas, and the need for climate change mitigation 

therefore require a portfolio of energy options: energy demand reduction and energy efficiency improvements, 
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carbon capture and storage from fossil fuel power plants, and a switch to other low or zero carbon energy 

sources: various sorts of renewables, including bioenergy and biofuels or nuclear power.1972 Yet, one-third of the 

world population has hardly any access to abundant fossil fuel energy, and the energy consumption of the 

industrialised countries is a multiple higher than the average.1973 There are still some cheering news from a 

couple of develop countries such as Denmark, and Germany’s “energy transformation,” that informed of their 

intention to be fossil fuels independent by 2050. Germany will close down all nuclear plants by 2022, and 

increase the share of renewable energy to at least 80 per cent by2050.1974 Efforts are however to be made 

towards eliminating fossil fuel subsidies so as to discourage reliance on fossil energy resources. The 

International Energy Agency contends that this has the potential of reducing global energy demand by 5 per 

cent and CO2 emissions by nearly 6 per cent in 20201975 

On the institutional framework for sustainable development (IFSD), it was agreed to strengthen IFSD by 

promoting the full and effective participation of all countries in decision-making processes; promote the review 

and stock-taking of progress in implementation of all sustainable development commitments and enhance 

participation and effective engagement of civil society. It calls for capacity building especially for developing 

countries, including in conducting their own monitoring and assessments. Reform of existing international 

processes and institutions on environmental matters was recommended for the effectiveness and efficiency of 

environmental protections. It also called for the strengthening of UNEP, and proposed the creation of a new 

council for sustainable development.1976 The agreement adopted in Rio calls for the UNGA in its next session to 

take decisions on designating a body to operationalize the 10-year framework of programmes on sustainable 

consumption and production; determining the modalities for the third international conference on SIDS, in 

2014; identifying the format and organizational aspects of the high-level forum, which is to replace the 

Commission on Sustainable Development. Rio+20 agreements left to the UNGA the duty of defining a clear 

mandate for the high-level forum.1977 The UNGA did establish a new High-level Political Forum on 9 July, 2013 in 

the place of the UNCSD, to boost efforts to tackle global economic, social and environmental challenges, as 

required of it by the Agreements.1978 The agreements strengthened the UNEP; constituting a working group to 

develop global sustainable development goals (SDGs) to be agreed by the UNGA; establishing an 

intergovernmental process under UNGA to prepare a report proposing options on an effective sustainable 
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development financing strategy; and considering a set of recommendations from the Secretary-General for a 

facilitation mechanism that promotes the development, transfer and dissemination of clean and 

environmentally-sound technologies. It stressed also, the essence of strengthening regional cooperation using 

regional entities, including the UN regional commissions and their subregional offices, and emphasised the 

attention to indigenous peoples and gender issues.1979 The critical role of technology and the importance of 

promoting innovation, particularly in developing countries was emphasised, especially the importance of 

technology transfer to developing countries and recall of the provisions on technology transfer, finance, access 

to information, which constitutes an integral aspect of technology transfer, and intellectual property rights as 

agreed in the Johannesburg Plan of Implementation.1980  

Arguably, one of the most significant and consequential commitments in the political declaration at Rio+20 is 

the countries’ pledge to develop Sustainable Development Goals (SDGs) as successors to the Millennium 

Development Goals (MDGs) which are due to expire by 2015. 1981 It builds and advances on “the future we 

want,” requiring post-MDGs framework to include indicators of sustainable development to safeguard people 

and our planet, on the understanding that the process leading to the SDGs should be coordinated and coherent 

with the processes considering the post 2015 development agenda.1982 It therefore encompasses sustainable 

energy for all (SE4All), which garnered more than US$50 billion pledge from the private sector to help its 

actualization.1983 SDGs would serve as approach that link development, social inclusion and environmental 

protection.1984 SDGs are favoured to replace MDGs for many reasons adduced for the lapses of the latter among 

which are that the MDGs cannot easily be transformed into national objectives , having been originally 

formulated as global goals, without modification they were to be seen as national objectives in order to create 

national accountability; some goals at the global level were unrealistic right from the onset, others demonstrate 

low ambitions; some yet are too focused on the social sectors and neglecting the production sectors and 

economic development.1985   SDGs are intended to: support the establishment of sustainable development goals 

reflecting the key areas of sustainable development on a global level; support the establishment of national 
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sustainable goals with a clear contribution to global sustainable development; ensure social and transparent 

monitoring mechanisms so that governments can be held accountable by their citizens; the post-MDG goals 

need to reflect the responsibility of developed countries regarding the impacts of their actions on the rights to 

natural resources for poor people; and recognise that to achieve the goals in a sustainable manner means that 

States must address natural hazard risk and vulnerability into development plans.1986 Member States agreed that 

SDGs must: be based on Agenda 21 and the Johannesburg Plan of Implementation (JPOI); fully respect all the Rio 

Principles; be consistent with international law; build on commitments already made; contribute to the full 

implementation of the outcomes of all major summits in the economic, social and environmental fields; focus on 

priority areas for the achievement of sustainable development, being guided by the outcome document; 

address and incorporate in a balanced way, all three dimensions of sustainable development and their 

interlinkages; be coherent with and integrated into the United Nations development agenda beyond 2015; not 

divert focus or effort from the achievement of the MDGs; and include active involvement of all relevant 

stakeholders, as appropriate, in the process.1987 The SDGs are thus to focus MDGs strengths, while avoiding their 

weaknesses, be more comprehensive than the MDGs have been, be correlation sensitive, be outcome-oriented, 

be specified by indicators, be country specific, and be realistic while still ambitious.1988   

6.4  Post- 2012 Climate Change Regime 

At the UN climate talks in 2010, during the 16th session of the COP to the UNFCCC, governments committed to a 

maximum temperature rise of 2oC above pre-industrial levels, which with the present picture clearly and 

increasingly seems unlikely to meet this target.1989 Under the KP, the Ad Hoc Working Group on Further 

Commitments for Annex I Parties (AWG-KP) was created to negotiate how the quantified emissions limitation 

and reduction obligations (QELROs) of the Annex I parties would continue in the post-2012 time period, giving a 

foresight to what the period was to look like.1990 The KP has been perceived to be on a collision course with the 

global trade policy regime as represented by the World Trade Organisation (WTO), with resultant fears by 

environmentalists that international trade will undercut reductions in GHG emissions as dirty production 

migrates to non-participating, and developing countries, in what is known as leakage.1991 This arose from the fact 

that as at the end of the KP first commitment period, most of the Annex I countries met their commitments, but 

because KP left out developing countries, total global emissions have surged by 50 per cent since 1990, largely 

driven by massive economic expansion and coal burning in China1992 and other parts of Asia. It also had a very 
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limited impact, being too narrow in ambition, its tools too massively bureaucratic, and offering too many 

loopholes.1993 There is thus a need for a “fair” climate policy which integrates with it development and trade 

policies in the best interest of economic development, while the environment is not jeopardized.1994  Rio+20 

concluded with a pry into the future with a closer look into three conspicuous areas: corporate sustainability 

reporting, business adaptation to climate change and climate leadership from business.  

There has been a flurry of activities on the post-2012 climate change regime which began in the Bali Summit, 

achieving the credit for a framework to negotiate a future agreement.  The post-Kyoto negotiations are taking 

on the possibility of a combination of the top-down and bottom-up policies architecture based on decentralized 

linkages between and among regional, national and sub-national emissions trading systems, as part of a hybrid 

policy architecture mutually non-exclusive from the Durban Platform for Enhanced Action. International 

emissions trading (IET) based on a template of the EU ETS,(the world’s largest CO2 cap-and-trade programme), 

possibly reviewed and fine-tuned for the global regime; and a linkage of domestic cap-and-trade programmes 

well-coordinated coupled with emission taxes through a system of harmonised national carbon taxes subsumed 

in a system of international cap-and-trade.1995  Besides the EU ETS remains so far the best-developed 

arrangement, and the most successful of the world’s carbon markets,1996 being the cornerstone of EU policy to 

counter climate change, seen as providing the core of a wider scheme to limit carbon emissions worldwide.1997 

IET serves as the cornerstone of several proposed international policy architectures.1998 These would rely on 

bilateral and multilateral agreements linking nations cap-and-trade systems together by accepting each other’s 

allowances or credits. It has the benefit of creating cost savings and market liquidity benefits for all connected 

systems, while achieving the same aggregate reductions in GHG emissions. It has been described as the only 

system that can drive the innovation we need and the new technologies we need to solve the problem of 

climate change mitigation on the long-run.1999 The desired alternative to a Kyoto style global market has yet to 

be specified, but it builds on the reality of the World Bank report which shows that there are lots of carbon 

market systems in various stages of development, implementation or operation and that if they could be linked 
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together, a global market would coalesce.2000 Currently, about 40 national and more than 20 sub-national 

jurisdictions are implementing or preparing measures to limit carbon emissions, such as carbon taxes, emission 

trading systems, or restrictive regulation.2001 It is almost apparent that without a price on carbon emissions the 

CO2 emissions issue might be much more difficult to fully resolve, besides it promises to plug emissions 

leakage when it eventually permeates much of the global energy system.2002 Aside from its widespread, the 

IET has further advantages of yielding least-cost emission mitigation, it could serve the purpose of funds transfer 

to developing countries.2003 

The linkage agreements could also provide mechanisms for countries to coordinate and harmonise their 

emissions caps, price controls and other design features.2004  International emissions trading can significantly 

curtail the additional mitigation costs of the EU Roadmap 2050,2005launched in 2011 for moving to a low-carbon 

economy in 2050. It has the ambitious aim of reducing GHG emissions in the EU-27 (now 28) by 80 to 95 per 

cent in 2050 relative to 1990 emissions, and limiting global warming to 2oC as a strategic target for 2050.2006 The 

EU has interestingly adopted numerous laws both to fulfill its commitments and to prepare the paths for a new 

post-2012 agreement or framework. Among these include a host of policies to support renewable energy, 

improve energy efficiency, decarbonize transport and advance a strategy on low-carbon technology 

deployment. The unfolding of a new EU strategy however, promises to be somewhat critical as a number of its 

Central and Eastern European Member States have been consistently opposing an increase in the level of 

ambition, a likely constraint to the EU’s long-term target policy.2007 There is a corresponding need to promote 

international technology transfer, embodying sound R&D, with capacity-building and new technologies which 

spheres transcend the overseas development assistance (ODA) and CDM, to fully engage and involve the 

developing countries in the true spirit of CBDR.2008 
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Efforts aimed at securing mitigation of climate change in the post-Kyoto must solve three problems: (i) secure 

sufficient participation to be effective; (ii) its agreement should be meaningful enough that if followed, would 

ensure meaningful climate change mitigation, and (iii) should be able to command compliance with the rules.2009 

This then demand one vital aspect of focus in the post-2012 negotiation: astute and visionary leadership to 

effectively coordinate and harmonise the political commitments by leaders of States as the new dispensation 

promises to present as observed from the outcome of Copenhagen with the effective dismantling of the top-

down, command and control structures of the KP. There seems in the post-Copenhagen situation, to be a global 

leadership vacuum. China and the US could have constructed an accord of their own liking in Copenhagen, but 

their actions could hardly be called visionary leadership, which the world yearns for to steer the ship of the 

climate change negotiations at this crucial moment.2010 Notwithstanding their pronouncements, China and the 

US have not and cannot, definitely not in the present, match their words with congruent actions. The structures 

to do this are not there, neither the will power also. There should be in place a consistent international system 

with a supranational authority in the form of an enhanced body like the UNEP or a different body established for 

this onerous purpose. Yet, no deal excluding the US and China, which between them both emit more than 40 

per cent of the world’s GHGs will be worth the paper on which it is written. But domestic politics in both 

countries effectively block “G-2” leadership on climate. The US Congress is always poised to block or totally vote 

against any climate regulation legislation, just as American corporations have for years been subtly and openly 

opposed to and vociferously campaigning against climate change, and denying its existence. They have been 

sponsoring legislators and different interest groups against it.2011 The Chinese government in turn, faces an even 
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harsher constraint, even though the nation has adopted important energy efficiency legislation,  the Chinese 

Communist Party has staked its legitimacy and political survival on raising the living standard of the average 

Chinese.2012 On the basis of the magnitude of emission of the G-2 emitters alone, it is worth it to fine-tune any 

new arrangement that brings them to participation even if it means to jettison the old arrangement, so as to 

find a way of taking off a greater chunk of the GHG emissions from the duo. Rather, a coalition of willing actors 

in the international community is being constructed, though second-best, but still worthwhile progress toward 

mitigating climate change without a multilateral treaty.2013  This arrangement should allow all individuals to do 

their part.  

The form of the new agreement may yet remain a speculation at best, Nicholas Stern had argued that a treaty 

that contains firm and measurable commitments, that are legally binding is likely to be more effective in 

securing lasting emissions reduction than a system of voluntary pledges. This is because in economic analysis of 

climate stability as a public good, such international commitments are seen as essential if the collective action of 

“free riding” is to be overcome. Also, because multilateral environmental policy focused on creating 

comprehensive regimes has contributed to the growth of important institutions that support global 

environmental governance. And further, because the firm commitments that economy enabling them to reduce 

transaction costs. Then, even if international agreement on a global deal remains elusive, the continuous push 

for such an outcome helps to maintain political momentum in international negotiations.2014 Much above all are 

the issues of participation and compliance, which have been main issues in international law. How are nations to 

be induced, coerced or persuasively invited to participate in the scheme? If developing countries are not an 

effective part of a post-Kyoto agreement, there will be the risk of an “emission leakage” (distorting the 

international pattern of production and trade) which would become significant and inhibitory to industrialised 

countries participation.2015 This is in the sense that comparative advantage in the production of carbon-intensive 

goods and services will shift outside the coalition of participating states, making developing countries’ 

economies, more carbon-intensive through “emission-leakage” than they otherwise would be.2016 Compliance 

with obligations that the states have accepted raises specific problems that increase when environmental 

matters are in question.2017 Compliance refers to abiding by, conforming to the rules, that is, to the quotas 
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established by the participation regime together with the rules for purchasing and selling unused quotas. It then 

means some kind of enforcement may be ultimately devised, if any proposal for enforceable quotas would have 

to be reinforced.2018  

The negotiations on the 2015 agreement face several challenges: they require a balance between a ‘top-down’ 

and a ‘bottom-up’ approach to international climate policy,2019 they need to be flexible and dynamic enough to 

accommodate changes in scientific insights and socio-economic and political conditions, but must also be 

predictable enough to ensure that the ultimate objective is not lost out of sight.2020 Good care must be taken 

however in implementing a new treaty based entirely on market-based instruments, which are an example of 

indirect regulation, leaving more freedom of choice to citizens and firms than the command control method.2021  

The former is prone to manipulation even in the face of the MRV to monitor the system, unlike the latter as 

practiced under the KP, which might have been improved in its lapses. It is observed that international regimes 

often come about not through deliberate decision-making at one international conference, but rather emerge as 

a result of codifying informal rights and rules that have evolved over time through a process of converging 

expectations or tacit bargaining.2022 Much as this conditionality is important, it is equally required that such 

agreement or laws emanating thereof be hard law rather than soft law, because adjudication, just as it is equally 

more formal.2023  Differences between the EU and the US accounted for lack of agreement on the Kyoto system, 

but which is almost entirely fixed, while the major developing countries also have their own ideas about 

regulatory institutions, leading to even more dispersion in institutional preferences.2024  

Compliance and participation cannot but be of very serious concern at this stage, as reports from the COP 18 

Doha 2012 presents a grim picture of greater coal consumption than the previous year. It contends that there is 

noticeable decline of emissions in the developed countries, while China and India recorded continuing growth in 
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coal-related emissions, leaping more than 5 per cent in 2011 compared to the previous year.2025The Doha 

Conference agreed to a new commitment period for the Kyoto Protocol and affirmed a previous decision to 

adopt a new legal global climate pact by 2015, as decided by governments at the 2011 Durban Conference which 

produced the Durban Platform.2026The Durban Platform decision on a future climate agreement specifies that 

the agreement would be “applicable to all Parties.”2027 Fossil fuels play a very central role in global economic 

development, but raise serious implications for the earth’s climate. CO2 rose 3 per cent in 2011 to 9.5 billion 

metric tons of carbon and are expected to increase a further 2.6 per cent by the end of 2012.2028  In 2011, CO2 

emissions from the combustion of coal increased by 4.9 per cent to 13.7 per cent GtCO2.
2029 To achieve the level 

of decarbonisation required consistent with the current burning of coal at the rate of 679 Gt CO2 by 2050, a 

much greater rate of improvement in efficiency will be necessary.2030  To have a more than 66 per cent chance of 

remaining on the 2oC pathway, the world can only emit a further 1050 Gt CO2  which is approximately one-

quarter of all known global fossil fuel reserves.2031 The question of compliance and enforcement can be a bit 

critical in handling here by the virtue of the fact that violations of multilateral environmental agreements (MEAs) 

are most often committed by non-state actors, from individuals to large-scale industries otherwise, TNCs. In 

many instances, the political costs of enforcing national and international law on the private sector may be 

higher than when the state regulates its own activities. These are coupled with the fact that the regulation of 

non-state behaviour is likely to require legislation that may be difficult to adopt when the non-state actors play a 

powerful role in the domestic political arena,2032 as is common with the TNCs in many states where they operate 

in contemporary times, oftentimes having enormous influence over the entire machineries of government.  

                                                           
2025

 GILLIS Justin and BROODER John M., With Carbon Dioxide Emissions at Record High, Worries on How to Slow Warming, 
The New York Times Online, 2 December, 2012. Available at http://www.nytimes.com/2012/12/03/world/emissions-of-
carbon-dioxide-hit-record-in-2011-researchers-say.html . Site visited 07-07-2014. 
2026

 United Nations, Climate Change, United Nations Global Issues, sine die. Available at 
http://www.un.org/en/globalissues/climatechange/. Site visited 06-06-2014. 
2027

 UNFCCC, Decision 1/CP.17, Establishment of an Ad Hoc Working Group on the Durban Platform for Enhanced Action, 
UN Doc FCCC/CP/2011/9/Add.1, Para.2, 15 March, 2012. See also, Van AASELT Harro; MEHLING Michael and SIEBERT 
Clarisse Kehler, op cit. 
2028

 Research Institute for Environment, Energy, and Economics (RIEEE), RIEEE’s Greg Marland: Keeping Global Climate 
Change Below 2

o
C Will Require “Aggressive Actions,” RIEEE Appalachian State University, 5 December, 2012. Available at 

http://www.rieee.appstate.edu/news/rieees-gregg-marland-keeping-global-climate-change-below-2-
o
c-will-require-

agressive-actions. Site visited 07-07-2014. See also, CANADEL Pep, The Widening Gap Between Present Emissions and the 
Two-Degree Target, The Commonwealth Scientific and Industrial Research Organisation (CSIRO), 3 December, 2012. 
Available at http://www.csiro.au/Portals/Media/2012/The-widening-gap-between-present-emissions-and-thetwo-degree-
target.aspx. Site visited 07-07-2014. 
2029

 International Energy Agency (IEA), CO2 Emissions From Fuel Combustion: Highlights, 2013 Edition, OECD/IEA, 2013. 
Available at 
https://www.iea.org/publications/freepublications/publication/CO2EmissionsFromFuelCombustionHighlights2013.pdf. Site 
visited 11-07-2014.  
2030

 HUNT Collin, Illustrated Implications of the Terrifying New Math of Meinshausen and McKibben, Economic Analysis and 
Policy, Vol.43, No.3, December 2013, pp.235-246. 
2031

 DAVIDSON Ogunlade et al, New Unabated Coal is not Compatible With Keeping Global Warming Below 2
o
C, 2013. 

Available at http://www.europeanclimate.org/documents/nocoal2c.pdf. Site visited 07-07-2014. See also, European 
Commission, IPCC Report Highlights Need for Collective and Significant Action to Keep Warming Below 2

o
C, European 

Commission Climate Action, 14 April, 2014. Available at 
http://www.ec.europa.eu/clima/news/articles/news_2014041401_en.htm. Site visited 06-07-2014.     
2032

 KISS Alexandre and SHELTON Dinah, op cit. 

http://www.nytimes.com/2012/12/03/world/emissions-of-carbon-dioxide-hit-record-in-2011-researchers-say.html
http://www.nytimes.com/2012/12/03/world/emissions-of-carbon-dioxide-hit-record-in-2011-researchers-say.html
http://www.un.org/en/globalissues/climatechange/
http://www.rieee.appstate.edu/news/rieees-gregg-marland-keeping-global-climate-change-below-2-oc-will-require-agressive-actions
http://www.rieee.appstate.edu/news/rieees-gregg-marland-keeping-global-climate-change-below-2-oc-will-require-agressive-actions
http://www.csiro.au/Portals/Media/2012/The-widening-gap-between-present-emissions-and-thetwo-degree-target.aspx
http://www.csiro.au/Portals/Media/2012/The-widening-gap-between-present-emissions-and-thetwo-degree-target.aspx
https://www.iea.org/publications/freepublications/publication/CO2EmissionsFromFuelCombustionHighlights2013.pdf
http://www.europeanclimate.org/documents/nocoal2c.pdf
http://www.ec.europa.eu/clima/news/articles/news_2014041401_en.htm


  307   
 

Indications there are however, that the US would be willing seriously to cooperate with the new treaty in 2015, 

stating in its Submissions on Elements of the 2015 Agreement that the US supports a Paris agreement that 

reflects the seriousness and magnitude of what science demands, and should thus be designed to promote 

ambitious efforts by a broad range of Parties. This might be an indication of its willingness to do all within its 

reach to foster cooperation and compliance of the developing countries, particularly the BASIC countries. 

Christiana Figueres the UNFCCC Executive Secretary, declared that China and US are moving together on climate 

policy indicating a good momentum for Paris 2015.2033  It equally acknowledges the continuation of the common 

but differentiated responsibilities and respective capabilities (CBDR/RC) to apply to future efforts under the 

Convention.2034   

Governments are gearing up for a new global climate agreement by 2015,2035 which is being negotiated to deal 

with climate change beyond 2020. A key challenge in defining this new agreement is that while obligations are 

to start from 2020, global emissions need to peak before 2020 if temperature rise is to be limited to below 

2oC.2036 This means more emission cuts would have to take place before 2020 to prevent catastrophic warming 

levels. 2037  The international regime entails a national emission quotas enforced by some international 

mechanism with trading of unused quotas- trading between national governments, not between individual 

emitters.2038 From the present indications, there is no plan ahead that every world leader can sign up to, but a 

number of initiatives. The world seems not to even have the right forum for leaders to discuss the issue in a way 

conducive to adopting the policies to effectively reduce exposure to catastrophic impacts of climate change 

potentially many years to come; the main game is expected to be in 2015.2039  Most proposals for a successor to 

the KP have not recommended specific emissions, concentration, or temperature goals rather, their focus have 

been on frameworks for setting and implementing goals.2040 Such goals should be all-inclusive if the Bali Action 

Plan submissions are anything to go by, with a broad consensus that States have a common responsibility to 

address climate change, though such responsibilities should be differentiated.2041 Major developing countries 

like China and India relying on equity and the CBDR principles to contemplate avoiding reduction of emissions 
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commitments in the post-2012, should not arise, they should rather take the lead in cutting emissions.2042 This is 

understandable in that both constitute the largest emitters with China topping the list. Their economies have 

been growing at galloping rate (both are the second and third largest economies in the world, with China looking 

set to overtake the US economy in due course),2043 and there should be a measure to control the level of their 

emissions. To do otherwise is to make them as liable as did the developed world in historical emissions.  

To achieve the goal of legal agreement in 2015, there are groundswork that could be harmonised and built upon 

to facilitate this. An important lesson from COP15 in Copenhagen is that Parties came to position themselves 

rather than negotiate with other Parties, having completed domestic processes long before,2044 which was why 

erstwhile non-cooperating Parties were able to realign themselves and produced an Accord out of it. A number 

of regional arrangements and institutions have been in place by way of bilateral deals of various types by large 

industrialised countries that are most worried about climate change. The US had forged a major partnership 

with India to give it access to missile material and technology that had been unavailable because India was not 

part of the nuclear non-proliferation treaty.  This move is expected to lead to massive reductions in India’s 

emissions among other benefits. The UK has created a bilateral partnership with China to test advanced coal 

combustion technologies. Other countries like Australia, France and the US as well as several private firms are 

also working out bilateral deals mostly on coal and nuclear power with the Chinese government and institutions, 

which are expected to yield fruitful results in shaping the post-2012 regime. The EU and its constituent States 

have series of such enviable alliances and partnership with different countries and regions across the world, 

such as with China, African, Caribbean and Pacific (ACP), and others. The European Commission and the 

Australian Government are linking up their ETS over Phase III of the EU system for the Australian entities from 

the start of full carbon allowance trading in 2015.2045 China too piloting emission trading regionally, and rapidly 

expanding its renewable energy production, as it strives to bring low its coal consumption, according to a recent 

coal consumption trends which predicts that China’s coal might peak faster than anticipated.2046 The US and 

China have both agreed within themselves to cooperate on climate change in a new deal July 2014. China is the 

world's biggest emitter of greenhouse gases and the United States is number 2, which means progress on 

reducing global output requires their participation. They announced eight joint projects aimed at capturing and 

storing carbon and setting up more efficient power distribution networks. They also agreed to raise fuel 
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efficiency standards for cars and trucks and to study gas use in industrial boilers. They both restated their 

individual commitments to low-carbon economic growth and significantly reducing their GHG emissions.2047  

Multilateral institutions such as the World Bank have also not been left out of institution-building on climate 

change, sponsoring the Prototype Carbon Fund in the late 1990s to make investments for the CDM. The Bank 

has adopted an across-the-board effort to bring climate change concerns into its main lending and granting 

activities, thus creating much larger leverage on the money that flows into agriculture, power plants, 

infrastructure and other investments that cause or are affected by the changing climate.2048 Minilateralism could 

indeed forge a way forward for a breakthrough by convening smaller groups of key states such as the 20 biggest 

emitters or the G20.2049 This could be a promising route to overcoming barriers to an environmental agreement 

on climate change response. An agreement in this direction between 20 nations responsible for 80 per cent of 

emissions would essentially provide a reasonable way forward out of the current situation.2050 The IPCC in its 

latest report shows that collective and significant global action is all that is needed to reduce GHG emissions in 

order to keep global warming below 2oC, failing which, it becomes more expensive and difficult, more costly and 

an increased reliance on technologies to remove carbon dioxide from the atmosphere.2051 The report reveals 

that to have greater than 66 per cent chance of limiting warming to 2oC, global emissions must be cut 

substantially to between 40 per cent and 70 per cent below the 2010 level by the middle of this century. The 

consequences of a failure in this regards is much higher risk and possibly catastrophic change in the global 

environment. The summation of these is that we are nearing tipping points that may set in motion whole chain 

reactions that we do not know how to model.2052 Despite this situation, fossil fuels are still being subsidized by 

hundreds of billions of dollars yearly, while exploration for new fossil fuels continues with higher environmental 

and social risks, like in the Arctic,2053 where a little skirmish brewed up between an NGO and a Government 

recently. Nigeria and many developing countries still subsidise fossil fuels, an attempt by the government  to cut 

down the practice caused serious unrest in the country a couple of years back, as the massively impoverished 

work force and populace resisted moves by the government to remove the “supposed subsidy,” which has been 

grossly bastardised. It has become an avenue for massive fraud by governmental officials and agencies both 

governmental and private involved in oil activities, while the products are not even available for the populace. 

As much as it remains good argument for fossil fuels subsidies to be removed to jerk-up the prices of products, 

most countries which still indulge in the practice are not doing it for luxury, but as inevitable means to cushion 
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the consequences of poverty on their citizens, which was why there were nationwide industrial actions by the 

entire national  workforce and deadly protests in Nigeria when the government made to slash the subsidies in 

January 2012.2054                                                                                           

The UNFCCC is already putting together elaborate elements for a draft universal 2015 climate agreement, the 

first draft which is expected to be on the table in Lima, Peru 1-12 December, 2014. In the final run-up to 2015, 

Warsaw 2013 produced two milestones: Parties were asked to communicate “intended nationally-determined 

contributions” by March 2015; and the Ad Hoc Working Group on the Durban Platform for Enhanced Action was 

requested to identify before COP20 in Lima, the information that Parties would provide when putting forward 

their contributions.2055 It is expected that most of the negotiated contents of the Paris Agreement should be 

ready then while an anticipated common understanding of how individual components of this new agreement is 

envisaged. Series of meetings have been lined up in preparation for this. In its March 2014 meeting in Bonn, a 

very significant mitigation potential was identified in energy efficiency, which exists across all big, key sectors, 

including buildings, transport, industry and appliances. But participants observed that market incentives and 

clearer and stronger national policies are still essential to unlock the full potential of the “low-hanging fruit” of 

climate action in energy efficiency.2056  More focus is to be committed to cities, as it was emphasised that 98 per 

cent of cities face climate risks. Countries decided to initiate or intensify domestic preparation for their intended 

national contributions towards the 2015 agreement which is expected to come into force from 2020. Parties are 

therefore to submit clear and transparent plans well in advance of COP 21 in Paris, by the first quarter of 

2015.2057 Countries activities towards the 2020 2oC emissions-limit target must hinge heavily on renewable 

energy support measures, which are becoming popular in many industrialised and developing countries across 

the world, not only for their decarbonisation potential, but more for the multiple co-benefits that they entail, 

including increased rural electrification, improved energy security, decreased dependence on depleting 

resources and volatile fossil fuel markets, and improved local air quality and associated health benefits, policies 
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already anticipated coverage of 50 per cent globally.2058 Therefore, a strong regional economic integration 

organisation with a new collaborative network structure of nation states and non-state actors- giving non-state 

actors a variety of voluntary, semi-formal and formal roles in formulating policy responses and implementing 

international agreements would make an entire difference from the erstwhile Kyoto Protocol.2059 Non-state 

actors cannot afford to be left out considering their enormous influence and resources and being the actual 

dramatis personae in climate change as well as in the WTO.  

 

6.5  Conclusion 

Every attention is focused on 2015, when a new treaty is expected to be concluded in COP21 Paris, to usher in a 

new regime after the KP, an interregnum following the rather long expiration of the KP, and the coming in place 

of a new regime. The way forward from here would be for all to act now in the best way they could, in a manner 

of a polycentric approach to climate change characterised by action across all scales and sectors.2060 Since the 

UN climate regime does not limit membership to nation states, but allows the so-called Regional Economic 

Integration Organisations (REIOs),2061 which thrust global climate leadership on the EU as the US stood aloof, a 

position the EU has enviably shouldered and presented worthwhile example to follow to other regions of the 

world. It is a time for action for other regions to follow the EU steps as a global solution has proved almost 

entirely abortive in the KP first commitment period, whereas the EU was able to forge ahead more easily when 

States were incapacitated. This is a message of what could be achieved forging on regionally for an eventual 

global coordination. It makes distribution of responsibilities easier on the long run.2062 In the light of this and 

unfolding events in the Asia region between China and its neighbours, it behoves the EU and perhaps the US to 

wield their influence in resolving the seeming misunderstanding in the region so it degenerate to a critical and 

outright conflict that could close neighbours farther apart. It is time to build alliances to save our planet from 

the threat of changing climate. It is in true harmony that China and its neighbours could forge common policies 

on the environment, moreso that it is in this region we have the larger numbers of emerging economies, whose 

actions in industrialisation threatens the balance. From the COP15 Copenhagen Summit 2009, there has been 

the reality of a new world order, with the emergence of a rearrangement and a new approach to the climate 

change from erstwhile countries which were strange bedfellows to the KP, the US and the BASIC countries. It 

promises a new dawn that presumes to be more embracing with an entire new disposition distinct from the old 

order. The Parties and the UNFCCC must put in place parameters to avoid another “Copenhagen” in COP21 Paris 

2015, which is just around the corner. Now that the ice is thawing on the American “Our lifestyle is not 

negotiable” rigidity, and the Chinese are seeing reasons gradually to move away from their persistent “survival 
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emissions” so that the rest of the world might survive too,2063 it is just appropriate to hit the nail of the new 

treaty on the head and reach an agreement that would bring the hope for a resilient stable climate in the world 

                                                                                   Chapter Seven 

                                                             General Conclusion 

      7.1 Overview 

This research has examined climate change measures in the sub-Saharan Africa with a view to presenting it as 

one of the most vulnerable regions of the world, due to apparently lack of functional legal, policy and regulatory 

frameworks in place in the region. It examines the level of climate change awareness in Nigeria as a focus for the 

sub-region. It examines the situation in the European Union, the world’s most advanced region on climate 

change and related issues, and studies how and why the EU has been able to present an enviable position as 

against virtually every other region of the world, especially the United States and China. It goes on to consider 

the United Nations activities in bringing climate change concerns under control, and examines the role an 

effective international law regime could play in the scheme of things on climate change in the sub-region.  

Chapter one examined the conceptual and theoretical background to the research, from the perspective of the 

enormity of the consequences of climate change in the sub-Saharan African (SSA) region. It considers further, 

the meaning and the causes of the subject-matter, climate change tracing the issue of climate change evolution 

through the years and the establishment of relevant institutions like the Intergovernmental Panel on Climate 

Change (IPCC) and the United Nations Framework Convention on Climate Change (UNFCCC), and their effects on 

the sub-region. It argues that the major cause of climate change is more substantially anthropogenic than 

natural causes as some scientists would argue to dissipate efforts at containing the consumption of fossil fuels, 

the greatest culprit in carbon dioxide emissions.  It  attempts an analysis of the composition of the substances, 

and how they result from the burning of fossil fuels in the course of production by man, and resulted in the 

alteration of the atmosphere leading to the trapping of these substances, the outcome of which is change in 

climate. It presents the high vulnerability rate of the SSA, which contrastingly contributed the lowest carbon 

emissions in the world. It presents why the sub-region needs special mitigation attention commensurate to its 

precarious situation and the need to guard against more serious threatening consequences in the future. The 

consequences of climate change are being felt more and in higher magnitude than in the past, because of the 

activities of resources exploitation in the sub-region many more countries of which are joining the oil club, with 

the resultant effects of high degree of oil spillage and gas flaring, especially common with Nigeria, the region’s 

largest producer and one of the world’s largest producer and exporter. The chapter further presents that the 

phenomenon is general in nature transcending borders, which means it is of a common concern, therefore 

requiring the attention of all, but placing responsibilities more on some countries beyond others, hence, the 

principle of common but differentiated responsibilities (CBDR), devised as an approach of the international legal 
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regime to distribute responsibility according to economic ability and status, making the developed countries 

appreciate their onerous responsibilities in mitigating more than the developing countries. The chapter presents 

the case of the EU as  a body of sovereign states, coordinated under the same umbrella pursuing a common 

purpose, which has championed climate change beyond every other region of the world, and set itself as a 

pacesetter. It goes to present the objectives of the research as principally that of a lacuna in the Nigerian law as 

a picture of the general situation in the SSA. It posits that the aim is to present the practical and theoretical 

limitations of developing countries as responsible for their vulnerability owing to obvious laxities in their 

framework. It also, presents the justification for the research and the methodology to adopt in carrying out the 

research, as well as a breakdown of the research into components of seven chapters.   

Chapter two examines the climate change situation in Nigeria, as a major oil producing country, whose economy 

rests almost solely on oil production.  The chapter examines the activities of the transnational corporations 

(TNCs) operating in the oil industry and their flagrant, unpalatable and uncharitable activities in indiscriminate 

spillage and even worse, gas flaring a direct threat to the atmosphere . Even though the country is a non-Annex I 

country to the KP, whose greenhouse gas emissions are deemed to be low, the extremely high rate of gas flaring 

in the oil sector made a nonsense of that assumption. The country ranks only second to the world’s highest 

flarer of gas, the Russian Federation, which makes its case worthy of concern, as there are no immediate plans 

to stop or end its flaring. Flares are carbon emission point sources that are often not included in emission 

databases. It presents that this has been because of the absence of appropriate legal and policy frameworks to 

regulate the industry, the laissez faire attitude of the government to law and policy implementation, and the 

undue influence of the influential TNCs to manipulate things in their favour against the local communities and 

the government thereby rendering the entire system comatose. This carries a heavy price-tag on the local 

inhabitants of the vast areas of operation of the TNCs, in terms of the adverse effects to their health and 

environment, land and waters. This has been having a heavy toll on the Niger Delta regarded as one of the most 

extensive in the world, but which biodiversity has been very badly altered thereby. Beyond these, it constitutes 

a serious nuisance and threat to the country’s neighbours in terms of air pollution. And it contributes immensely 

to global GHG emissions, impacting negatively on efforts at curbing climate change. The chapter further 

examines a number of relevant laws and their inadequacies and the incapacity of the government to rectify the 

situation even as of the moment of this research. The chapter further discusses some problems associated with 

climate change in Nigeria such as desertification, deforestation, erosion and flooding, and the state of legislation 

regulating these. It concludes with a touch on corruption as a major stifling effect on policies and legislation, 

thwarting whatever could have been done to salvage the situation with the little structures available.    

Chapter three examines the concept of sustainable development, its essence to the country as a panacea to its 

wastage of resources through indiscriminate gas flaring, excessive oil spillage and, growing and unabated oil 

theft syndrome- bunkering, which has assumed a dimension of threatening world oil prices, to the consternation 

of industry participants and watchers alike. It asserts the importance of the concept to conservation and 

sustainable application of resources especially fossil fuels, in curbing climate change. It discusses the similar 

concepts of the precautionary principle, the participation principle, and the prevention principle, their 

essentiality in upholding the judicious use of resources and how they have helped to ensure peoples, groups and 

communities’ participation in environmental affairs, and what the consequences of their non-observance has 

been to the management of the environment. It examines the state of sustainable development in Nigeria, and 
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how it has been disregarded by both the government of the country, and the TNCs operating in the oil sector of 

the economy, the result of which is unfavourable presentation of the country as a notorious gas flaring nation, 

though lacking in sustainable energy for essential life and industrialisation.  The chapter discusses government 

laxity in implementing its laws and the associated problems relating to this, such as extreme corruption, oil 

bunkering in the oil producing regions, the failure of the TNCs to apply industrial best practices in their 

operations in the country, with the attendant consequences, among which is the lawless act of kidnapping and 

abduction of foreigners in the Niger Delta, especially oil workers. It discusses the high rate of poverty and 

unemployment in the country as well, as manifest failure of its non-application of the principles of sustainable 

development and associated principles.  It observed the same scenario for the SSA, which now has the highest 

percentage of global poverty ratio. It concludes by presenting sustainable development as the unavoidable live-

wire of conservation the country needs to maintain a level of sanity and necessary conservation in the oil sector, 

the main foreign exchange source of the country’s economy.      

Chapter four examines the role regional economic groupings could play in fostering a much faster and easier 

cooperation, implementation of international legal and policy regulations across nations’ boundaries and a 

better appreciation of climate change. The example of the European Union (EU), is essential, which though 

started as a purely economic group, out to prevent a recurrence of the effects of the consequences of the world 

war II in Europe, but has succeeded in showing the world that the climate change problem is not 

insurmountable. It also viewed the Economic Community of West African States (ECOWAS), a regional economic 

grouping in the SSA like the EU in Europe. It argues that the enviable performance of the EU in global 

environmental and climate change leadership was a result of the law and policies put in place to guide the 

activities of its peoples, corporations and governments, through a system of common policies domestically 

enforced throughout its constituent 28 member states. And through a well-coordinated system of regional 

institutions which operate inter dependently, but have succeeded in producing for the world a pattern to follow 

in the face of the failure of a global attempt- through the Kyoto Protocol, whose first commitment period is over 

and has not recorded much success. It examined some of its most pivotal policies like the Emission Trading 

Scheme, the carbon tax policy, the system of administration of its regulations and policies in such a way they 

rarely conflict with member states national systems, while the member states retain their sovereignty, though 

implementing regional policies on climate change through national institutions. It examines the strategic roles 

played by some of the regional body’s institutions particularly, the European Commission and the Court of 

Justice of the European Union, in developing policies and enforcing them through numerous landmark decisions 

which ensured that Member States obeyed and complied with the common policies and legislation. The EU as 

regional body so separately ratified the Kyoto Protocol just as each of its Member States, and was able to 

surpass its emission reduction commitment at the expiration of the KP’s first commitment period, sake of the 

due application of its strict policies. Contrasted to the EU is ECOWAS which started much later than the EU but 

equally with similar goals as the EU, and without including climate change goal then, but which has yet to make 

any appreciable progress in this regards. It has had regional conflicts to grapple with in many of its Member 

States, which has crippled its original goals. It also lacked common policy objectives and common legal 

framework towards issues of common interest unlike the EU. The chapter argues that just as the EU comprised 

multi-cultural peoples and yet was able to foster unity in cooperation and has forged ahead with it among its 

numerous sovereign member states, the ECOWAS if it would endeavour to adopt common policies on issues of 
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common interest like the EU, it could similarly make a landmark on climate change. And ditto for other similar 

economic regional groupings in the SSA.    

Chapter five examines the effects of the international climate change negotiations starting with the Rio Earth 

Summit 1992, which produced the Rio Declaration. It discusses the major decisions of the Summit bothering on 

its recommendation of an equitable solution to global ecological crisis. This requires the industrialised countries 

to spearhead efforts towards development that is sustainable, and sustainable exploitation of world’s resources 

in a way as not to jeopardise the interests of future generations. The UNCED earns the credit for bringing the 

concept of sustainable development to the awareness of the world.  It established the Agenda 21, and 

promotion of technology transfer to developing countries to facilitate their development, and also, about the 

close disparity between climate change and development which many governments have failed to give 

cognisance to. It also produced a number of important international instruments that have changed the game in 

many such issues among which include the United Nations Framework Convention on Climate Change, which 

gave rise to the Kyoto Protocol; the United Nations Convention to Combat Desertification, and the Convention 

on Biological Diversity (CBD), which entered into force on 29 December, 1993. These have helped the 

transformation of the world in many diverse respects in those aspects of human endeavours they were meant to 

regulate.  The UNCED was not without its negative aspect in that it was nearly stifled by the combined effects of 

the US and China, which failed to agree with the rest of the world, and did their all to oppose the outcome of the 

Summit. The Agenda 21 is likewise pivotal in its expectations as presenting the necessity of education as crucial 

for sustainable development, a world framework for sustainability, eradication of poverty, which is so 

widespread especially in developing countries and calling the awareness of the rich nations to aid the developing 

and poor countries. This led to the Summit’s coming up with funds for the less developed world. It laid out the 

framework for the involvement and participation of every level of government in the development process, as 

well as the non-governmental organisations. It also has a flaw in not being able to curb consumption pattern of 

the world resources which is lopsided in favour of the developed world as against the poor nations. The chapter 

took a critical view of the activities of transnational corporations (TNCs) and points to their adverse 

consequences in most cases in countries and communities where they operate. This has in most cases left a sore 

taste environmental devastation in the mouths of the people of such areas. Yet they have assumed a notoriety 

of strength and undue influence, that it becomes almost impossible to check their activities without a backlash. 

The chapter further examines population and urbanisation growth and the negative impacts it tend to have on 

climate change, as many megacities are growing especially in the developing countries which are 

infrastructures-overwhelmed. 

The chapter examines the Kyoto Protocol coming after the UNCED, which has brought to the limelight the grave 

implications of man’s industrial activities, its negative impacts on the environment and atmosphere. It has since 

attained a dimension of serious concern for virtually all nations and regions of the world. The KP has to its credit 

the facilitation of development and deployment of technologies to assist in resilience to the impacts of climate 

change to the developing world. It also established various mechanisms for nations to cushion the effects of 

climate and for the Annex I countries to offset their emission targets, such as the Joint Implementation, the 

International Emissions Trading (emissions trading scheme), and the clean development mechanism(CDM), 

which is the KP mechanism that allows developing countries a chance of participation in the KP.  It noted the 

shortcoming of the KP in its limitation to only the industrialised countries, rather than entirely universal, as one 
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that would greatly impact its entire outcome. It also examined the UNCCD which has the responsibility to cater 

for desertification and problems associated with it in such areas of the world as concerned. It observed that the 

UNCCD first adopted the bottom-up approach in its operation, which is displacing the traditional top-down 

approach as being adopted in many of the world’s bodies and institutions operations. It observed that a lot 

more needed be done to bring the activities of the UNCCD to be appreciated, as desertification is threatening 

more areas of the world arising from various causes, most of which are anthropogenic. It critically assessed the 

clean development mechanism (CDM) as it affects the developing countries being their only avenue for 

participation in the UNFCCC for the first commitment period, and for acquisition of basic technology transfer 

particularly in energy efficiency. It concludes that the CDM has had very minimal effect on the generality of the 

developing countries because of the lopsided concentration of its projects on a very few countries, to the 

neglect of the others, more especially the LDCs. The consequence of this is the narrowing of the result of the 

programme. It also examined technology transfer as a basic platform for the flow of know-how to the 

developing world and bringing them out of poverty and total dependence on the developed world. It noted the 

various obstacles to free flow of technology among which are the seeming reluctance of the advanced world to 

part with its technology to the developing countries; finance to acquire the necessary technologies from them; 

the hindrance provided in some international instruments as the trade-related aspects of intellectual property 

rights (TRIPS) among others, which constitute a face-saving device for withholding of technology from the 

developing countries by the developed countries’ technology rights owners. It concludes that without a genuine 

passage of technologies to the developing countries, there may not be a true solution to the problem of climate 

change and the likes, no matter the extent to which funds are provided to the developing countries by the 

developed countries.    

 Chapter six examines the latest developments on climate change, being steps taken towards the end of the first 

commitment period of the KP and after it, towards putting in place a new international agreement either for a 

second commitment period, or a new treaty altogether. The chapter starts with a review of the decisions of the 

Copenhagen Conference COP15 2009, which drew so much attention with high expectations but ended up a 

disappointment to many across the world, expecting the sealing of a new deal in place of outgoing KP. Basically 

adjudged a failure, the research finds that it nonetheless, made good provisions for progress into what to expect 

in the next dispensation after the KP. It threw up a new world balance of power from the west to a set of 

developing countries, which hold no-barred in confronting the previous arrangement and succeeded in bringing 

it down at Copenhagen, promptly replacing it with a new arrangement that is fast evolving- a displacement of 

the top-down arrangement for a bottom-up arrangement. The chapter however agrees that a combination of 

both arrangements into one new treaty would make a more preferred, workable new arrangement for the post-

2012 treaty. The chapter further acknowledges the establishment in Copenhagen of a set of provisions including 

more funds for climate change mitigation and adaptation in developing countries, technology transfer, a new 

process of reporting of mitigation targets for both developed and developing countries alike. The greatest of its 

benefits is the bringing up to acknowledging a role in the climate change process of erstwhile countries which 

have done all to thwart whatever gains could have been achieved under the KP- that is, the US and China leading 

the BASIC countries group. This it considers a great opportunity to advance the cause of climate change 

mitigation challenge, supposedly having all participating in the new treaty. Its flaws remain that its Decisions 

was not ratified, hence its legality remains an issue. The document itself was hurriedly packaged by a mere 

handful of Parties to the exclusion of other participating Parties, and a discard of the original Text Decision 
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prepared for adoption. Then, it left out the non-governmental organisations in the negotiation process during 

the Summit, which had besieged Copenhagen in their tens of thousands, and had been a negation of the norm 

from inception of environmental conferences in Stockholm 1972 through Rio 1992. These might be weighty, but 

might not be sufficient enough to completely take the aroma from the sauce.   

The chapter examines also the Cancun Conference COP16 2010, which came on the heels of the Copenhagen 

and effective made to seal up whatever loopholes might have been created by its predecessor- the Copenhagen 

Accords. The Cancun Agreements was detailed on all issues left in sketches by the Copenhagen Accords, issues 

such as system for measuring and checking efforts by countries reporting of their emissions targets- measuring, 

review and verification (MRV), finance for climate vulnerabilities in poor and developing countries, enhanced 

provisions on technology transfer, capacity-building and, research and development, deforestation which 

earned a boost with a more comprehensive framework and better funding,  and then, adaptation and 

mitigation. It took a detailed scrutiny of the concepts as the basis of the research itself, and came to a conclusion 

that no one should be down-played for the other as both would be required pari passu for a wholistic climate 

change solution efforts. It however argued that for the sub-Saharan Africa region, as for many other places alike, 

a good mitigation programme is needed to precede adaptation programmes. The region mostly lack necessary 

policy framework required for international intervention in adaptation, which should form a basic aspect of the 

mitigation programme. It goes on to examine the Rio+20 Conference 2012, which as a stock-taking and review 

of progress on sustainable development programmes as laid out in 1992 in an elaborate set of objectives tagged 

the millennium development goals (MDGs). It argues that a very important aspect of it- poverty eradication has 

not made substantial progress in many parts of the world, most particularly in the sub-Saharan African region. 

The African region described as the developing region with the most constrained access to finance, to 

adumbrate the studies argument that the insufficient presence of CDM projects in the entire African region is a 

disservice to the UNFCCC’s efforts at mitigating climate change in the poorest continent of the world. It 

examined some important decisions of the summit bordering on intergovernmental process towards enhancing 

strategies coordinated by the United Nations General Assembly (UNGA), for better funding of sustainable 

development projects in countries across the world; deliberations on transformation of economies to green 

economies; strengthening the institutional framework for sustainable development through effective 

participation in decision-making  processes, capacity-building, reform of existing international processes and 

institutions on environmental matters for effectiveness; and then, call for further development of sustainable 

development goals previously known as the millennium development goals.  

The chapter equally examined negotiations toward arriving at a workable treaty for the post-Kyoto era. It 

observes the odds against the KP as it is- not favouring the interests of the world Trade Organisation (WTO), 

hence might not be favoured for a continuity. It advocated an all-inclusive agreement based on the principle of 

CBDR-RC as advocated by the US, with the EU ETS model for a template to adopt. It also advocated for a 

comprehensive carbon tax system to discourage subsidy on fossil fuel, saving for exceptionally poor countries or 

countries where poverty level are exceptionally high. It advocated further a more comprehensive strategy for 

technology transfer to developing countries to enable their accelerated development. It observed that 

compliance and participation that will be all-embracing must be envisaged to avoid the “emission-leakage” 

scenario of the KP. It concluded with recommendation for the encouragement of the EU pattern of regional 
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economic integration organisations (REIOs) in other regions of the world to foster the easy adoption of climate 

common policies that would be easier to harmonise generally globally.  

7.2 Implications of the Research for Legislation, Policy and Practice 

This research has set to examine the state of legislation and policy frameworks on climate change in Nigeria as a 

picture of the sub-Saharan Africa with a view to presenting it as a major and substantial reason for the low 

consciousness on climate change issues and the region’s higher vulnerability and susceptibility to climate-related 

problems. The research established and proved that Nigeria and most of the countries in the sub-region equally 

lack the requisite facilities to enforce its laws on climate change and related issues such as sustainable 

development, biodiversity conservation, technology transfer among others. It points out the lacunae in the 

climate change and environmental laws framework of Nigeria, with a view to arousing the attention and interest 

of the appropriate authorities, executive and legislative, to this for necessary actions. Only a wholesome and 

entire overhaul of the legal framework on the environment particularly climate change and sustainable 

development aspects could save the current situation in the country and appease the Niger Delta areas of the 

country.2064 This is all too important for the country as without it, the much desired development might be 

afterall be elusive considering the fact that unregulated business is a haven for fraud and a discouragement to 

foreign direct investment (FDI), which shot the Chinese economy. Legislation that specifically target the 

elimination of gas flaring by the oil multinationals should be put in place, implemented and enforced with the 

intent not only to discourage the wasteful habit, but also to encourage the conservation of the gas resource for 

the benefit of the future generation of the country. Legislation in the oil and gas sector should be revised 

wholistically to improve on the compensatory aspects to cater for the interest of the indigenous peoples of the 

Niger Delta area who suffer in many dimensions due to the exploration activities of the oil TNCs, unlike in the 

current situation that give so much loopholes for the TNCs to avoid culpability.2065 The economic growth index of 

the SSA has been impressive in the past couple of years and has been predicted to remain for the rest of the 

decade by appropriate monitoring bodies.2066 Proper measures and parameters thus needs must be put in place 

to regulate this, the first of which is legal and policy framework.  
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The research will be most essential to regional economic organisations like the ECOWAS, ASEAN, the South 

African Development Community (SADC), the East African Community (EAC), among many others around the 

world, to explore the immense benefits that accrue from the EU system to the benefit of the world. A global 

international legal framework is more easily achieved if it generates from a consistent network of regional 

apparatus like the EU’s. It is observed that a complex system of making at the aggregate level, as is being 

expected from Paris 2015; rather agreements have self-organised and complexity emerged spontaneously.2067 

The Hon. Cedric Frolick MP, Chairperson of the National Assembly of South Africa and President of the Global 

Legislators Organisation, said “[I]t is time to develop a new vision for an international agreement that reflects a 

changed world…. Such an agreement that will strengthen national governance and empower the very actors 

that are the bridge from the local to the national and the international. For a future climate change agreement 

to succeed national climate laws must be at its heart.”2068  In furtherance to this, senior legislators from over 100 

countries resolved to politically test a new model for an international climate change agreement that has 

national legislation at heart, debating on the principles of what good climate legislation on mitigation, 

adaptation and forests/REDD+ as well as natural capital accounting.2069 This presents a case for a significant 

commitment into national and regional legislation. Solutions other than the development of appropriate 

international law have emerged from regional, national and sub-national legal regimes addressing GHG 

mitigation and to a lesser extent adaptation.2070 

The research has pointed out salient areas of necessity in bringing about meaningful participation in the next 

climate change dispensation especially by the developing counties such as genuine technology transfer, 

capacity-building and, research and development, instead of transferring more funds to them by the 

industrialised countries which can never be sufficient to meet their ever-growing demands for ever insufficient 

funds. If good and meaningful practicable legal and policy frameworks can be put in place for these, then the 

developing countries would be able to develop rapidly like China, India and a handful of other emerging 

economies countries. This however must be built on emission-free energy system.  The research also poses the 
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necessary requisites for proper legal framework to contain the activities of TNCs particularly in developing 

countries and jurisdictions other than their home states, where they operate without due regards to local 

legislation of those countries, thereby their interests being inimical to those host states or communities, such as 

applicable with the Oil TNCs operating in Nigeria and many other states. Sir Robert Jennings, President of the 

International Court of Justice (ICJ), in 1991 declared that, since climate change “is a global problem, it can only 

have a global solution. So the only possible answer is that it must be brought about through the development of 

appropriate international law.”2071 Such an international efforts that emanates from the national levels through 

the regions and all-embracing as this research advocates.     

 

7.3 Further Questions Raised by the Research 

The research argues that the current system working through the global system has failed to achieve the desired 

goal of bringing GHG emissions under control, especially viewing it from the failure of the KP first commitment 

period, which merely succeeded in increasing the global emission rather than bringing it down as anticipated in 

the beginning of it. It therefore, raised the question of adopting other means like encouraging the world’s 

regional economic integration organisations (REIOs), existing in different parts of the world, which has 

succeeded in unifying nations more than a central global approach. It thus points the inadequacy of the current 

system and calls for the adoption of a more efficient system patterned after the EU, which remains a lone model 

of the success of REIO in climate change.  It points further to the inadequacy of the transfer of technology and 

research and development efforts towards the developing countries, which constitute the larger percentage of 

the world. Instead of increasing the rate of their advancement, the developed world and their institutions are 

raising the stakes farther beyond the reach of the poor countries making them poorer and more dependent on 

the developed for their sustenance. Most important is the fact that the world’s TNCs are developed-countries 

home-based. But they dominate the economic, industrial and every other aspect of the lives of the developing 

countries with substandard practices and impunity which they dared not employ in their home states or other 

developed countries. They never employed industrial best practices in the third countries, which is why their 

nuisance level is exorbitantly high than can be tolerated by the local communities. Shell was found liable on 

these grounds by a UK court earlier this year on this ground.2072 It is worthy to note that litigants have had to 
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shift their litigations and actions against the TNCs because it has become practically impossible for them to get 

judgment against the TNCs in the local courts. This calls for a total review of the entire judicial system in Nigeria 

and in the entire SSA region where the TNCs have assumed a position of “higher than the law” and therefore do 

all within their reach to stifle any legal process instituted against them. Until this is done, there may be a very 

long way yet to go to enforce environmental laws in the country. One great challenge of the research is that it 

found that mitigation is still at very low ebbs in the SSA at this time, when then do we expect real mitigation 

programme to commence in this vital zone of the world touted as the next emerging economies of the world? 

Or are we waiting for many other states to develop in the mould of China and India before we are jolted to 

realize what the consequences are for this world and the future?2073 A germane question is why is it difficult for 

African countries to enforce their legislation and policies, even when in the otherwise, the consequences are 

colossal and damaging socially, economically and in the general welfare of the people?  

7.4 Conclusion and Recommendations 

This research has explored the world of climate change in Nigeria and the SSA in a limited albeit exhaustively 

enough to bring to the fore what the issues are that have kept the country back on virtually all issues pertaining 

to its mitigation and adaptation. It presents the near-zero level of climate change awareness of the country, 

despite its conspicuous position as the world’s second largest gas flaring nation. Nigeria and other countries in 

the SSA sub-region which have no concrete climate change laws and policies should start immediately to put in 

place such. It is good that such countries should be denied the enjoyment of some pecuniary benefits, 

particularly such as are meant for climate change mitigation and adaptation. It is disheartening to note that the 

majority of countries in this region depend on aids from donors to live, even the ones that should have been 

better off like Nigeria are battling with corruption that is already threatening their very existence.2074 90 per cent 

of the countries in the SSA were rated below 50 per cent by the Transparency International in 2013, which is 

below average. Corruption is eating far deeper into the system especially in Nigeria where the government 

seems now to have indirectly encouraged it by shamefacedly granting state pardon to former state officials 

convicted for corruption who are cronies of the ruling party and associates of government officials.2075 With the 
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pervasive rate of corruption, which has aggravated oil theft incidences,2076 the oil industry is at serious risk as 

illegal oil refining is on the rise in the bushes in the Niger Delta, which has proven difficult if not impossible for 

the security agencies to stop.2077 Their activities constitute a very grave threat to the environment which may be 

impossible to restore to its natural state. The government has simply not been keen on stopping corruption and 

its attendant consequences, and this has been taking its toll grievously heavily on the environment the local 

communities and the indigenous people, as some of the gas flaring stacks in the Niger Delta have been burning 

for several decades and has so remained, while the government felt it must continue, otherwise the government 

might not survive, oil being its major revenue earner. But the health effects are much on the people of the area 

and the larger vicinity. The government must regulate the activities of the industry operators by a system of 

efficient and effective body of laws and policies. Successful countries seem to use a combination of penalties 

and incentives along with targeted infrastructure investments that drive up the opportunity cost of flaring 

associated gas, while simultaneously expanding end-use options. 2078The judicial system too must be made 

functional to administer same as in developed countries.2079 Efforts must be made to put in place such principles 
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as sustainable development, participation, precautionary, prevention, and the likes which form the hallmarks of 

functional climate regulation. 

Nigeria could use its enormous influence in the sub-region as well as in the continent to rally a proper 

harmonisation of the REIOs in Africa, in the pattern of the EU and wrest the continent from the grips of foreign 

interests pilfering its resources to develop and create employment in their respective countries and regions 

while Africa remains poor, backward and neglected to sulk in its poverty as the least developed continent of the 

entire world and the poorest.2080 Its multidimensional poverty stands at 65 per cent relative Europe’s 3 per cent. 

Out of the world’s 46 poorest countries in 2013, Africa has a whopping 38.2081 Africa must all within its reach to 

source technology, capacity building and research and development, though not cheap, yet we have what it 

takes to acquire them. We could trade our resources in exchange for these, else we remain perpetually 

backward while the rest of the world jet away at an increasing velocity. The continent could use its resources to 

make deals that give it an in-road into the economies of other parts of the world. Projections from the World 

Bank predict steady growth for some countries in the SSA for a couple of years, which advantage should be 

taken of, to open up the economies of the sub-region to better trading relations of other regions of the world. 

The bottom line is to realise that in many respects, climate change has determined what a sustainable 

development approach to growth implementation would look like. The IPCC has stated that, “It is no longer a 

question of whether climate change policy should be understood in the context of sustainable development 

goals; it is a question of how.”2082  

The EU would be greatest loser if the Paris 2015 treaty should fail. Reason being that the Union would have lost 

all the human, economic, resources and others it has since invested into climate change all through the past 

decades, when it has been forced by leadership burden to take measures that had impacted somewhat 
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negatively on the region’s economies. While it does these, the other parts of the world, the US and especially 

the new advanced economies comprising the BASIC+R (Brazil, South Africa, India, China + Russia) rapidly 

expanded their economies at the expense or otherwise of  the EU’s climate change measures which had 

inhibited the region’s economic and industrial growth as witnessed since the end of the WW II, before the need 

for environmental concern took the center stage. This means that even in the face of the new world order, the 

EU cannot afford to leave the center stage of environmental and particularly, climate change to countries whose 

domestic interests are far more paramount to them than the larger world interests in climate change solution. 

The EU should therefore re-strategise, use its economic and trading as well as other interests to getting these 

new entrants to come to terms convincingly on climate change mitigation through sustainable development. 

Nothing short of this could serve the interests of the EU and the world in general.  

7.5  Summary     

Climate change is the single most vexed concern mankind contends with this century. This stems from the 

upsurge of climate-related occurrences being experienced in different parts of the world. Science has been at 

the forefront of climate change for a couple of decades followed by the social and economic concerns and the 

legal aspect almost coming up the rear. This research takes a look at the issue of climate change mitigation and 

adaptation in the sub-Saharan Africa from the myopic view of a small part of it- Nigeria. The situation in Nigeria 

would best suit a good understanding of the entire sub-region’s, hence its choice, and for the obvious reasons of 

its sheer size, influence and the fact that it pictures a mini of whatever is the situation in the sub-region. Nigeria 

is a prominent oil-producing country, a member of the organisation of petroleum exporting countries (OPEC), 

and a country known too well for its gas flaring. The consequence of gas flaring to climate change cannot be 

overestimated, yet the country flares 17.2 billion m3 of natural gas annually, but this arbitrary wastage of 

expensive and highly essential energy resource has continued for decades, dating back to the discovery of oil in 

Nigeria in the late 1950s. Various agencies of the government operating in, or regulating the industry have done 

little or nothing to bring about a change of the situation. Nigeria has set flare-out dates a couple times that has 

never for once been effective, with the government cooperating with the oil multinationals to scuttle what 

should have brought order into the industry and beneficial to the country, as the oil TNCs would have had no 

option than to either convert the gas being flared off into power for the country or re-inject it. Either way is 

beneficial to the country, but because the government blew the opportunity of taking the right step, it has been 

business as usual for the TNCs. Power supply in the country is so inadequate that more than half of its about 170 

million population do not enjoy power supply at all, while the other percentage that have power supply in any 

capacity have very epileptic supply that it is almost a curse to depend on public power supply for a meaningful 

life. This means converting its gas to power would have been most beneficial not only to the people, but also to 

the economy of the nation and the world would have saved of the horrors of its flares.  

Not only gas flaring is wrong, also worrisome is the orgy trend of oil spillage by the operators in the oil industry. 

This has been due to the fact that there has been no standard measure by which the government knows how 

much oil is explored and lifted by the TNCs, it relies on what information provided by these operators. The 

resultant effect being large-scale fraud both on the part of the operators and government officials in the 

affected departments of the administration. Concomitant to this are the problems of oil theft popularly called 

smuggling, which has reach a height that more than one hundred thousand barrels of oil are stolen daily, and 

there is no end in sight to this in the near future. Most gruesome is the extent of pollution of the entire land 
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area of the Niger Delta. The UNEP special report on the Ogoniland states that it will take 25-30 years to restore 

the environment. That is the result of decades of incessant and arbitrary oil spillage in the area. The people 

dared not complain, when they dared complain, government extra-judicially killed their leaders in 1995. And 

ever since it has been restiveness in the Ogoniland, until Shell was forced to quit production in the Ogoniland 

area of the Niger Delta region. The situation has been so bad with the environment generally and climate 

change in particular, because the country has no adequate legal and policy frameworks on these. It only woke 

up to its environmental concerns around 1988, and the entire legal framework for the regulation of operations 

in the oil industry never envisaged climate change ab initio, hence might not fix issues arising thereon.  

The research is meant to present the essential and vital irreplaceable position and role of law, particularly one 

which cuts across borders in tackling climate change as the surest way forward. It considers the indispensable 

position of sustainable development in resource application and usage in seeking climate sustainability. It draws 

its conclusion on this from the level of success in the EU which has proved that it is not only a possibility, but the 

best and shortest means to climate change resolution. The research laying a basic foundation for the study 

examined the meaning of basic terms and issues in climate change in the first chapter and traced briefly the 

evolution of climate change. It goes on to look at climate change in Nigeria among other relevant issues as the 

nation’s legal and policy frameworks and formulations, concluding that the nations tardiness and non-chalant 

attitude to its laws in relevant areas is influencing negatively its dispensation to climate change. This has 

adversely affected and still impacting on climate change globally, being a high gas flaring nation. It considers in 

detail different perspectives to this such as the desertification in the northern parts of the country and lately, 

incidents of flooding in the coastal southern parts and the threat of ocean surge to one of its most vital cities 

among many other, Lagos a burgeoning megacity of an estimated 21 million inhabitants, regarded as one of 

world’s fastest growing megacities.2083 This is a picture of the entire country whose population is growing at a 

geometric rate, as with the SSA generally. This will largely have a decisive impact on climate change. It is a factor 

in the Agenda 21- a key aspect of the Rio Earth Summit discussed in the study. Sustainable development and 

other related concepts like the precautionary principle, principle of participation, principle of prevention and 

how these have influenced the European climate change to make it attain a level of success, forming the core 

factors of the environmental discourse. The research considered sustainable development in a little detail, its 

place in international law and how it has influenced global climate change affairs, and the outcome of the Earth 

Summit and subsequent summits in its follow-up. The research opines that because of the non- adherence of 
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the SSA to the strict principles of sustainable development is why it is the more vulnerable to the climate change 

incidences than many other parts of the world. It goes on in the fourth chapter to examine the role of regional 

economic integration organisations (REIOs) in climate change. It concludes that the EU being the only REIO that 

is a party to the KP was able to influence its member states through a numerous key legal and policy frameworks 

implemented commonly through its entire member states account largely for the EUs climate change success.  

A number of principles were brought into play in carrying through its common policy, such as the co-Decision, 

proportionality, subsidiarity qualified majority voting and some others which greatly enhanced the effectiveness 

of the system, operating through a number of institutions called the EU institutions, side-by-side the member 

states. Though not without frictions, the EU has held together the entire region through common policy and 

legal framework on climate change despite its heterogeneity,2084 and has ensured the smooth running of its 

enforcement through the regional body’s legislative, executive and judicial structures. It observed the special 

process of its compliance and enforcement of the Community’s rules above national interests. It observes that 

the enforcement of common policies over a wide region of member states has accounted for the EU’s influence 

in international discourse on climate change. Such structures as the EU boasts of which are absent in virtually 

every other REIOs across the world constitutes a setback to them in implementing international climate change 

policies with the same level of success as the EU. It attempted in a little way a comparison between the EU and 

the Economic Community of West African States (ECOWAS), and draws the conclusion that the latter as many 

other REIOs would need to draw inspiration and influence from the former to enhance its performance in the 

environment. The extra-territoriality of the EU legal and policy system, its implementation and compliance is a 

core issue and perhaps the main core value of the research study. The law bringing a success which is yardstick 

to other regions and countries,2085 then it could similarly be replicated in other regions if a strong and effective 

economic and socio-political alliance could be fashioned in the manner of the EU’s. A conglomeration of a 

number of these from different parts of the world could make an entire whole system of international legal 

system on climate change, with necessary modifications and adjustments, where and when the need arises. 

Only a consistent enforcement of a string of strong and decisively-enforced legal regulations and policies across 

a wide region comprising nation states, regulating economic and industrial activities like in the EU can bring 

about an international regime.   

Chapter five of the research dealt with climate change through international negotiations. The chapter reviews 

the outcomes of some major international summits on and how these have affected climate change. Beginning 

with the UNCED Rio Summit 1992 which most distinctively,  produced the Rio Declaration,  the Agenda 21 and 
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the Millennium Development Goals, a set of measureable goals meant to touch on different aspects of life and 

impact directly on the environment thereby, with a number of years target delivery. Its specified development 

goals ascribed responsibilities to every strata of government from the national to the local government for 

grassroots benefit of the people. The UNCED sought to ensure a sustainable exploitation of the earth’s resources 

such that the interests of the future generations would not be jeopardised. A major phenomenon of the UNCED 

however remain unsolved till the moment- poverty. A larger chunk of the world’s population still live in poverty, 

some even pronounced. It has remained one of core concern in subsequent reviews of the results of the UNCED, 

that is Rio+10 and Rio+20.  It is of concern as this has forced many indigenous and local peoples around the 

world to still depend solely and directly on natural and forest resources, which the UNCED seek to discourage. It 

reviewed also the United Nations Convention to Combat Desertification (UNCCD), whose activities so far has 

been enviable, but desert lands are increasing in parts of the especially Africa, a factor directly and indirectly 

attributable to man’s relationship to the environment. This and a couple of other issues constitute the greatest 

challenge to sustainable development. It observed that a deployment of sound technology could alleviate this 

situation in some of the areas affected by desertification. It examines the outcomes of the Bali COP13, 2007, the 

Bali Road Map which has a wide variety of issues packaged in it, among which are the Bali Action Plan, laying the 

foundation formally for negotiations towards a new Post-Kyoto treaty. It set up ad hoc working groups to 

facilitate this, and also, launched the adaptation fund to cater for developing countries adaptation needs, which 

was established in 2001. It also enhanced the REDD to what is subsequently to be known as the REDD+, to deal 

more decisively with issues of deforestation. Beyond the adaptation fund, it generously enhanced the issue of 

funding for the benefit of developing countries. The chapter further more discussed the Kyoto Protocol flexible 

mechanisms, consisting of international emissions trading, the joint implementation and the clean development 

mechanism, which is the only Kyoto issue that concern the developing countries which were virtually left out of 

participation in the KP, a major sore-point of the KP. It discussed finally technology transfer and associated 

issues of capacity-building and research and development.  

And finally chapter six, deliberated on the series of negotiations towards a new treaty to be perfected in Paris 

COP21 in 2015. The negotiations attained a new dimension at the Copenhagen COP15 2009, when the US and 

China leading a group of developing states led the direction away from the Kyoto Protocol which expectation 

was being hoped to be renewed for a second commitment period. Copenhagen has come to reveal that both the 

US and China were now willing to take over the piloting of the ship of global climate change from the EU. It 

however left much to be seen how they are going to go about it, for the reason that both countries have no 

apparati and their national systems might not have the requisite capacity to cope with the demands of sudden 

global climate leadership. Not only that, these have been known to pay mere lip-service to climate or outright 

pitch their stand against it in international negotiations. The Copenhagen Accord was generally viewed as total 

failure having failed to produce an outcome worthy of the name of it and great expectation on the summit, the 

fact remains that it brought forth to reality the emergence of a new world order, and ushered an entire new 

page I climate change negotiations and direction. It also signal the welcome development of bringing erstwhile 

antagonists of whatever efforts were being made on climate change, into cooperating to fashion a new 

approach to climate change mitigation drive. The old order of top-down, command and control being replaced 

by the bottom-up, voluntary emissions reductions approach with a new system of assessment- Measurement, 

reporting and verification (MRV). The caution here is the time of entrenching the new system and monitoring to 

guide against a repeat of the old system under which gave room for emission leakages. The erstwhile champion 
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would have to re-strategise to ensure the workability of the new system, so the result would not be worse than 

the situation that efforts are being made to redeem. Coming in the wake of the Copenhagen Accord was the 

Cancun Summit which produced the Cancun Agreement, which sought to put issues in proper perspectives, and 

forge a new path to the negotiation process for a Post- Kyoto. The Cancun Agreement was quite explicit on 

different issues such as the MRV, funds for developing countries, technology transfer and capacity building, 

reducing emissions from deforestation and forest degradation in developing countries REDD+. The Agreement 

brought forth provision requiring more scrutiny to developing countries reporting system and more regularly 

than of the developed countries reporting. The chapter further more examined in critical details the decision on 

green economy, intergovernmental process among others, leaving further actions on these to the UN General 

Assembly. The chapter rounds off with an examination of efforts and preparations at reaching a deal for a new 

climate change agreement by 2015. It outlines activities by countries and the EU reaching out by way of 

alliances, as well as international bodies like the World Bank factoring sustainable development and climate into 

their activities and programmes.  

The places of alliances among Parties and regions cannot be overemphasised if we must have a new agreement 

by 2015, to do less is to risk a gruesome repeat of Copenhagen failure, when the high hopes of the world was 

blown off in the open air. It was a disappointment too many to be experienced a second time. Parties are 

expected to be up with their different plans and options by the first quarter of 2015, preparatory to the Paris 

Conference, it is pertinent to point out that this is indeed a time for the EU and its Member States, most 

especially countries like Germany, the Netherlands, the UK, Sweden, Austria, Finland, Belgium, Denmark, Spain 

and a host others at the forefront of environmental consciousness should guard-up their loins to save the 

situation by working in strong affiliations with other Parties like the US, and China leading the BASIC countries to 

ensure that 2015 does not fail.2086 The KP presented the EU as a virtual lone-ranger in climate change, thus 

calling the shots while the first commitment period lasted, which hunted the KP eventually, urgent steps must 

be taken to forestall a repeat of this. Justifiably, the EU has taken the issues of environmental and climate 

change with due consciousness, with policies thereon experiencing astonishing developments since the 

1970s.2087 The EU could use its budget and trade relations with other countries and regions to broker a more 

reaching agreement on climate change come 2015. The EU remains a most perfect example of REIO for the rest 

of the world, particularly the developing world to copy from and bring about a radical change in their perception 

and disposition to the changing climate if international regulation would provide the much needed truce.     
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