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Chapter 1. Introduction

Traditiorally, international law washe relations between sovereign states and since 1648
treaties of Westphalia the world has been divided between sovereigrf Sthtesoncept of
sovereignty is central to international lamd refers to a sealed territorial space within which

there is supreme authority for governande. other words, in the international system
sovereignty is manifest in the stdti a neat theoretical classical world, however, there were

no provisions fo nonstateactors such as nestate armed rpups (NSAGsY. In order to
understand the concept of Retate actors (particularly as in the case of NSAGS) it would be

useful to define statehood according to international’laive classical criteria of statehood

(ex factis jus orituy was adopted in Article 1 of the Montevideo Convention on Rights and
Duties of States (1933), which lays down four characteristics that an entity slosskbg to

be considered a state, namdly;a permanent population; (stable boundaries ar defined

territory; (iii) unde a functioning government; and (i€ngage or having the capacity to

engage in formal relations with other statéslditionally, the notion of a state actor could be
exterded to organizations or individuals directly connected and responsible to th&tGrate.

the abovementioned Convention Brownlie stat«
adopted in substance by jurists, but it is no more than a basis forrfurthien v e €t i gat i
Harris is of the opinion that the Montevideo Convention merely codified existing legal norms

and its principles as well as restatement of customary international law which does not only

apply to signatories but to all subjects of int¢iovzal law'® Nevertheless, recognition by

H. Kelsen, O6Principles of “ed9%2ppal8d. onal Lawd, Rineha
:D. Phil pott, O0Revol udadaonShapeSh vMokergmtlynt eédrorwa tlidon al
2001, p. 254.

* Sovereignty has been described as central to the modern international law associated with a particular bundle

of characteristic: a defined territory, recognition by other soversigtes, exclusive authority within a defined

territory, and effective internal and trahsor der contr ol . See S. Krasner, 0So
Princeton U.P., 1999, p. 227, M. Fowl er &utbnandBunck, 6
Application of the Concept of Sovereigntyo, Pennsyl va
*Thetermnorst at e actors encompasses fAa range of organizat
emerging, structures of the society outside the governmea nd publ i ¢ administrationo |
Commission to the Council, the European Parliament and the Economic and Social Committee Participation of
Non-State Actors in EC Development Policy (Brussels, 07.11.2002, COM (2002) 598 final). For text:
<http://lwww.zpok.hu/img_upload/f880a7b608b6eaa8411125e501dc0547/ec_ong_eu.pdf>.

®Generally see J. Crawford, abThaw6r e &kel. 2006 @45 Bt at es i
" For text: <http://avalon.law.yale.edu/20th_century/intam®3a> ; for these <criteria se
Eg:r eation of Stat e%ed@xfoldiuPe2006at i onal Lawé6, 2

ibid

o1 . Brownlie, 6The Principles d%&d,P00KHp.70c | nternational
YD, J. Harris, 6B6astaeseandtManati &ah"%edp2008we@t and Maxwel
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other states plays a pivotal and crucial role in creation of a new'ssteough an indepth

analysis of the notion of statehood in international law is beyond the remit of this study it
suffices to say that thabove criteria provide a yardstick as to the concept of statehood in
international law. Therefore, the term nstate actor constitutes an actor in the international
arena that is not an entity according to the definition provided above or responsible to
particular staté’l n t odayédés worl d, at the one end of
and on the other a wide range of rsiate actors such as nrgovernmental organisations
(NGOs) such as Green Peace International, as well as NSAGs variousipetbss rebels,
guerrillas, freedom fighters, insurgents, terrorists, armed opposition groups, and national

liberation armies?®

1.1 Non-State Armed Groups: a working definition

For this study it is of paramount importance to arrive at a working legadittbn in which

the issue of NSAGs could be addressed. Today the term NSAGs covers a great variety of
armed groups, ranging from the walmed militias such as Hezbollah in southern Lebanon
and the Kurdish Workers Party (PKK), to small groups of baraiid criminal gangs levying

taxes in remote roads in Africa and South America. However, due to the controversial and
politically oriented nature of NSAGs there is no general consensus on how to define these
organizations or what their legal obligatione HrFurthermore, the sheer number of such
armed groups6 in armed conflicts globally ms
comprehensive definition. This is in the light of the fact that they operate in different regions
of the world and may e different structures, motives, resources, political and social
agendas. Historically, a member of NSAG (irregular or guerrilla fighters), was an individual
who fought by asymmetrical means against an invading f8r€kis is not surprising stce

most ofthe conflicts prior to the second half of the twentieth ceniugye of international

“p. Malanczuk, ©6Akehurstos Modern | "hedrleaf,pe 8830on to | nt

M. E. O6Connel |, 6En e Adtorsghroigh @ Gldbal War dre r o b ICAWnNJ. 4 3

Tr an s nd85 26042005, p. 437.

BH. F. Spirer, O6Accounting f &t aHemar t Btagebttarsiindthed INothi o n
Human Rights Universed, G-Arat4ed.)l KumariproPuebspas., 2806,p44F . Kabas s
YA, Clapham, 6Human RBghts @btbgadjio@sfofdNOnP., 200
271-316.

®Quoted in Telford Taylor, 6Foreworddé in Leon Friedm

Vol. 1, New York, Random House, 1972, p. xvi
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nature or intesstate wars, and civil wars were not covered by the laws of war, nor were they

as commonplace and prominent as totfay.

In traditional international law iorder to qualify as a NSAG, four condis had to be

satisfied namely(i) some level of hierarchical structure or organizational coherence; (ii) the

use of violence for particular political ends; (iii)) certain degree of independence from state

control; and crucially (iv) some degree of territorial controAfter the experience of major

civil wars such as the Spanish Civil War, in the first half of the twentieth century, Common

Article 3 of the Geneva Conventions of 1949 was the very first internatiostaliment to

deal with the issue of civil war, to extend a minimum standard of humanitarian protection to

the parties i1involved: 60éin the <case of arm

occurring in the territory of one the high contracting gatteach party to the conflict shall be

bound to apply as a minimuméd The article gc¢

in this situation. But it does not specifically provide a definition for armed groups involved in

those conflicts. The veryrft influential definition of NSAGs can be found in the Additional

Protocol Il to the Geneva Convention of 1977 which refers to groups involved in:
éconflicts taking place in the territory
forces and dissidenarmed forces or other organized armed groups which, under
responsible command, exercise such control over a part of its territory as to enable them
to carry out sustained and concerted military operations and to implement this
protocol’®

It is fair to saythat this definition is considerably stricter than the definition provided in

Common Article 3 and it requires an effective control over a certain part of the territory of

the parent state by the said NSAG, whereas Common Article 3 requires no suchigitereq

But the strictest definition of dAarmed gr ouj

armed combatants to be granted prisoner of war status in Additional Protocol I{3ertbea

Conventions (1949they have to bgi) under a command sicture responsible for its

subordinates; (ii) have a fixed distinctive sign recognizable from a distance; (iii) carry their

arms openly; and (iv) adhere to customs and rules of%wvar.

At this stage, it is worth noting that there is also a great desdluoétance on the part of

sovereign states to admit the applicability of the Geneva Conventions more specifically the

®*See SI PRI Yearbook, o6armamenuri tiy$ar 2065med@6 §.8F . i nt er
& p. 108.

YR.H. Shultz, D. Farah, | .¥YnelLGebardtyoRrimedi GyoupOc
USAF Institute for National Security Studies, USAF Academy Colorado, 2004.

18 Additional Protocol Il to the Geneva Conventions 1949, Paxtticle 1(1).

9 See Additional Protocol | to the Geneva Conventions 1949, an743
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Additional Protocol 1, fear f ul of recogni z
them as mer e fir &Bhislisindhe light of the faat thab tacit admission by

states may ultimately encourage these groups to claim that they are engaged in internationally
recognized armed struggle and no longer come under the ambit of the domestic criminal law
mechanism of those sereign states in which they are operafihhe above scenario is
especially true in many less developed parts of the world, which in the aftermath of achieving
independence through the process of decolonization, could no longer maintain law and order

in their territories due to weak central governments. This has created a situation in which
NSAGs based on distinct national and ethnic affiliations are formed and flourish in those
fragmented state€.However from political and legal point of view such arngedups lack

the formal recognition previously awarded to national liberation armies who were exercising

their right to seHdetermination and engaged in wars of national liberation against alien
occupation, colonial domination or racist powers.

The nore contemporary working definition of NSAGs has been articulated by organizations
which strive to hold such armed groups to respect and adhere to humanitarian norms.
Organi zations such as Geneva Cal | deedsof) whi c
commitne n ttoostop the use of landmines refer to such organizations astatenactors.
Accordingto GCthenoet at e actors engaged in armed con
operatingoutside state control that uk®ce to achieve its political/quapblitical objectives,

such actor s, i nclude armed gr oupsde fagtae b e | g
g o v er ndhsame schalars consider depiction of NSAGs as-state acta in this

context as erroneous usage of the term. In the opinion of ther allithderm norstate actor

is rather general and puts armed groups together in the same category as oe#tatenon

actors such as the ICRC, Geneva Call and Human Rights \Wakbk. International Council

on Human Rights on the other hand has developedadér definition for NSAGs which

See L.F.E. Goldie, o6Profile of a TerroriSymcuseDi sti ncg
Journal of International Law and Commerd@87, pp. 128.39.
M. E. Ob6Connel |, 6 RAJM A4 R008,g. 4Bip(@ssn the taseWhthe British Government

which always maintained the Irish Republican Army (IRA) was a criminal organization and the IHL did not

apply to the crisis.

”SeePB.Ris, o6Warlords in internati ofied] 19%pseamdso A.Hiélsd, Pal ¢
n

6War |l ords, Militia and Con-Ek a mt natni o@G&malfeNais eandms §, Af |
InsurgenciesVol. 8, No. 1 (Spring 1997), pp. 34L;
Bprotowl s Additional to the Geneva Conventions of Augu

Politics of Decolonizati on: T Hrernilienal Ofganizatian2141967he UN P
pp. 786811; General Assembly Resolution 3103X{AII).

4 <http://www.genevacall.org/about/about.htm>.

% <http:/lwww.armedgroups.org/sites/armedgroups.org/files/AGP_Working_Paper_5_

_Policzer__March_05_.pdf >.
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depictssch gr oups as arnddarydese Votte to dchiexe theeir objéctives a
are not u n d €% This flua tdefinitionowag dewvelopd under the premise that
such armed groups are motivated by political ideologies, religious extremism and economic
objectives which excludes organizations that pursue private agendas such as criminal
organizations, drugartels, mercenaries as well as private military fiffns.

It is interesting to note that in the more recent definitions provided above there is an apparent
lack of emphasis on holding of a certain part of territory of a state by NSAGs which is a
prerequisié set in Additional Protocol Il. Indeed, this is a fair reflection of the fact that many
NSAGs are not in control of certain part of territory of the state they are operating in but pose
as much threat to law and order as the case of Kurdistak ¥ or sty (PHKa aperating in

south eastermurkey and the Party of Free Life of Kurdistan in Iran in the twdingy
century clearly illustrate. As will be made clear below, although, PKK does not hold any part
of the Turkish territory, however, it has been ablengage the might of the Turkish national
army since 1984, one of the most powerful armies in the region and membknrthf
Atlantic Treaty OrganizatiorNATO).?®

Indeed this marks quite a departure from traditional International Humanitarian Law (IHL)
which has made a clear distinction between NSAGs that control part of the territory of the
host state, and in reality act és factoadministration of that territory, and organizations that

do not meet these critera.

It is obvious that in the currentadpalized world the dichotomy between state and-state
coercive use of force is somewhat outdafeiti should also be made clear that in the twenty

first century some of these groups have turned their attention to criminal activities to generate

muchneeded funds. Hence, the distinction between groups with clear political programs and

%)l nternational Council on Human Rights PolAmedy, O6End:
Groupsd, 60999, pp. 5

Wi lliam Lietzau, O6Combating Terrorism: The Consequer
Wi ppman & M. Evangelista (ed.), 6New WarsCentuiew L aw:

Conflictsd, biishesntsdh 2005 p.4lal Pu
% Adoption of this approach by the abovementioned NGOs is quite understandable because the purpose of their
operations is mainly engaging smaller and loosely organized bands of armed groups predominantly-in the so

called faled states in the SuBaharan Africapn t he phenomenon of fAfailed state
stateo and | ntIBRCA®O9onapl UB8BLG, s&F al so S. Chester man
Failure and the Criitseids Noaft i ®@mwse rlhnainvceeros,i tyn 2005; R. I
Causes and Consequences?o, Princeton U.P., 2003.

®0On this point commentators such as Anpmevend@spécialus have
accountability mechanism could be established to address the former, it could hardly deal with the problems
posed by the latter, the enormity ofglhiask is even more aggrandized by the consideration that nowadays many

of these organizations operate in a grey zone between politics and crimi@ality: . Andreopoul os,
Accountability of NonSt at e Ar med GState Agssdn Humman RighNmiverse, Kumarian Press,

1%ed., 2006, pp. 14163, at 145.

0. Schachter, 6The Ri ght Mich. L SeévacRls K8R40pp. 162@62Ar med For ¢
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criminal organizations is somewhat eroding. As a result, the new approach adopted by
organizations such as International Committee of Red Cross (ICRC) reflects this ever
changing nature of NSAGs. According to ICRC:
60Amongst ar med groups, t h -enotivéiteds dctiom endi o n b
organized crime is fading away. All too often, the political objectives are unclear, if not
subsidiary to the crimes perpetrated whil al | egedl y waging oneos
dealing with a liberation army resorting to terrorist acts, or with a criminal ring that
tries to give itself political credibility? Are we dealing with a clamented seldefence
militia relying heavily on crimmal funding, or with a Mafidike gang whose
constituency is strongly intertwined with ethnic communitiés?
Consequently, theresentauthor is of the opinion that the definition of NSAGs adopted by
this study should reflect the evelnanging nature of NSBs in the wider global setting which
inevitably reflects the very nature of the NSAGs under consideration in Kurdistan. As will be
seen bel ow, the Kurdish NSAGsdé devel opment
aftermath of the World War | and thegvolts against the newly established sovereign states
to highly organized NSAGs is indicative of this concept. For the purpose of this study the
author is of the opinion that a clear distinction has to be made between NSAGs that pursue a
political or religous ideology, are capable of mounting major military operations, and have
considerable support within their communities and smaller loosely organized band of armed
groups devoid of a clear political program which resort to criminality to survive onhbe ot
For the NSAGs based in Kurdistan under consideration in this study, a political goal is of
paramount importance and an end in itself, not a secondary instrument for advancement of
other interests such as accumulation of wealth. The NSAGs in questiagraaups which
operate in a certain territory, who resort to violence for specifically political ends with
ultimate ambition of overthrow, seizing power, supplant the central government or else to
secede and form a separate state for a certain part tofethiéory or as the recent trend
indicates having more political and minority rights within the existing sovereign states.
Therefore, to avoid partiality and ambiguity in this study the term NSAG is used as a generic
label, used as d&eu which encompass all norstate irregular forces such as rebels,
guerrillas, freedom fighters, insurgents, terrorists, armed opposition groups, national

liberation armies as well ate factoadministrations.

%1 nternational Committee of Red Cross, dsoAolCRCIi ng Arn
contribution to the research project of Internationa
pp. 23.
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It has to be emphasised that individuals or groups which amctiog on behalf of a state are
nonstate actors. Therefore, a nstate actor does not act under the control of a state and is
not part (le facto or de jureof any state apparatus and maintains its identity and existent
independent of the state Howewer, as in the case of NSAGs in Kurdistan and the wider
Middle East, it is argued that they maintain links to a particular state mainly due to
ideological basis or becoming a pawn in the geopolitical chess game of the region.
Throughout the 1960s and 70seth Shahds regime in lran dire
auspices of the US administration) the insurgency of the Kurdish NSAGs under Mullah
Mustafa Barzani>Tooffs et t his the Baé6athist regime und
actively supported the Wdistan Democratic Party of Iran (KEIRan)3* Further, it has been

a welkknown fact that the PKK was provided generous financial and logistical support by the
Assad regime in Syria and other interested states in the region such as Greece and the Islamic
Republic regime in Iraf®

For the purpose of this study | will adopt the following definition depicting the Kurdish
NSAGs under consideration. They are groups which challenge the authority of the state they
are operating in, challenge the rule of law ajg# states, however, not necessarily exercise
control over part of the territory of the host state as to enable them to carry out sustained and
concerted military operations, use violence in unconventional asymmetrical ways to achieve
their aims, as well aoperating across state boundaries, and make use of factional schisms
that effect their ability to operate effectivéfyBut crucially they all have a political agenda

which is ultimately aimed to achieve statehood. The most significant aspect of Kurdish

NSAGs is that they operate within the territories of the sovereign states under consideration

32 For an elaboration of the standards and tests for determining whether individuals or groups are state agents,

and whether ther action can be attributed to the state, s e
I nternationally Wrongf ul A c {9 Sdssion (2001) erts Mla(a@xtract framithe L aw Co |
O0Report of the 1 nter natarkoohia FityL B iwr CoBesssond, o®f t hei av
General Assembly, 8Bsession, supp no 10 (A/56/10), chap IV.E.1, November 2004%e Concerning

Military and Paramilitary Activities in and Against Nicaragud 986] ICJ Rep 14, para 93 6; Prosecutor V.

Dusko TadicCase nolT94-1-A, ICTY App Ch, 15 July 1999, para 142; Application of the Convention on

the Prevention and Punishment of the Crime of Genocide, Bosnia and Herzegovina v. Jeeidpéanent on

Merits, General List No 91; ICGJ 70 (ICJ 2007) 26 February 2007, pard1& drhere may also be links in the

form of postfacto endorsement, sé&se Concerning United States Diplomatic and Consular Staff in Tehran

(US v. Iran) 1980 ICJ Rp 3.

#¥pP. G. Kreyenbroek and S. Sperl, 6t h-€urzisny¥9@sP.61A Cont emp
¥N. Entessar, oO6Kurdish Politics in the Middle East 6,
®For the PKKbds foreign connec tPKK ARepgtomIepaslist oleree e | s me
in Turkey (19731992)", Turkish Daily News Publications, 1992, p. 205

¥see T. Pfanner, O0Asymmetrical War fare from the Per
Ac t i IRRCE005) pp. 149174.
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and extraterritorially as in the case of PKK in Turkey and the Party for a Free Life of
Kurdistan (PJAK) in Iran.

1.2 The three Kurdish entities of Iran, Irag and Turkey

What makes the question of Kurdistan compelling as a recognized geographical entity, in
spite of the fact that the regional states may deny its reality, is the fact that it does exist
according to relatively well defined limits in the minds asshKurdish political group¥.

The concept of armed conflict has always been part of the Kurdish way of life throughout
their history especially since the end of the World War | and the collapse of the Ottoman
Empire. For nearly a century, Kurdish peopére been embroiled in armed conflicts against
the central governments of Iran, Iraq and Turkey resulting in enormous loss of lives. This is
hardly surprising since the three aforementioned states throughout the twentieth century were
ruled by quasimilitary regimes which never tolerated any challenge to their authority. The
situation of armed conflict in Kurdistan is not unique in the world. However, it does indicate
a trend in armed conflicts that globally involves NSAGs. There are many examples of
conflicts involving a distinct population taking up arms against the central government of a
sovereign state for a variety of reasons. However, what makes the case of the Kurdish
example compelling is the fact that the Kurdish populations are spread acroesdéms bof

five countries in the Middle East, namely, in eastern Turkey, northern Iraq, aneestdrn

Iran and in smaller populations in northern Syria and Armenia.

The reason for selection of the three Kurdish regions as a microcosm of the adtivities
NSAGs and armed conflict is that it encapsulates the very naturenadds operandof
NSAGs in that region as well as globally throughout the Twentieth Century and beyond. The
Kurdish NSAGs under consideration in this study indicate the range ottdrésacs of such

armed groups. The microcosm is also used to illustrate the developmental approach of
international law towards civil war/internal armed conflicts from treating it as purely internal
concern of a sovereign statetb@ codificationof international law through instruments such

as the Charter of the UN in 194the Universal Declaration of Human Rights (UDHR) in
1948 and the Geneva Conventions of 1949 albeit in a minimalistic way through Common
Article 3 to all the four Geneva Conventions.

371t has to beappreciated that there is a fundamental difference between mythical and practical interpretation of
Kurdistan as a political entity; McDowall, "A Modern History of the Kurds®, I.B. Tauris, New Edition, 2003, p.
3.
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1.3Methodology of the hesis

This thesis draws on several scholarly discourses in order to achieve its aim. It is recognized

by the author that the switching between different fields of international law in the course of

this study may prove burdensorf@ the reader. However, attempts have been made to

lighten the encumbrance by providing sufficient background information for each particular

field. In order to enhance this process, in relation to the microcosm under consigeration

sufficient historical and political backgrounds (through literature analysis) have been

provided. In contrast to domestic legal systems, with respect to international law it is not
possible to point to institutions endowed with readily identifiable legislation and executive
function® In other words, there is no international government and no system of

international legislation. International law is primarily a system of customary rules which is

increasingly supplemented by rules and principles enshrined in treaties. Thessritees of

international |l aw are Opositive internatd.

0one

norms agreed upon by sovereign states. Notwithstanding the fact that there is no doctrine of

stare decisisin international law, judgment and pronoenwents of international and

domestic courts and tribunals are increasingly relied upon as persuasive norms of

international law resulting from custom, treaties and the general principles. Theeabkanc

formal mechanism for lawnaking enhances thienportance of material soursehat are

6evidence of t he exi stence of consensus

pr ac iTleeswrting point for a researcher in international law is Article 38(1) of the
Statute of Intemational Court of Juste (ICJ) generally recognized as an authoritative
sources of international law, notwithstanding the fact thdbés not specifically mention

6 s o u #° Articke 88.is considered the cornerstone of positivist approaches since it makes a

distinction betveen legal obligations from ndagal practicé' It provides:

The Court, whose function is to decide in accordance with international law such

disputes as are submitted to it, shall apply;
(a) International conventions, whether general or particular, kstadg rules expressly
recognizd by the contesting states;

(b) International custom, as evidence of a general practice accepted as law;

BM. N. Shaw, 61 nt er nedtPi, 2008aBed.,p.#0wd, Cambri dg
¥ . Brownlie, 6Principl &ed, OxfordP.@.b2008m.4l nt er

nat i
“See e.g. M.S. McDougal & W.M. Reisman, 6The Prescri

Yale Studies in World Public Ondel 980, p. 249.

“G. M. Dani Fwankkion,g éilnaw he I nternational Colmunityo,
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(c) The general principle of law recognized by civilized nations;

(d) Subject to the provisions of Article 59, judicial decisions Hredteachings of the most
highly qualified publicists of the various nations, as subsidiary means for the
determination of rules of law.

Mindful of the above Article, this study pays speciatationto three exclusive lawgreating
processes namely; int&ational conventions, custom and general principle of law, judicial
decisions and academic writings. Moreover, newspaper articles, journals and academic legal
researches regarding the Kurdish issue have also been utilized.

One needs to mention that somatemials in this thesis were collected from the variety of
sources. The present author benefited immensely from having access xfibrel
University Bodleian LawL br ary and the Library at the Mi
College, Oxford. It is péinent to point out that the materials collected from the
aforementioned institutions have proved extremely important and invaluable to this study.
Moreover, as a result of direct collaboration with Dicle University in Diyarbakir and Turkish
National Poli@ Academy in Ankara, the author was granted the opportunity to carry out
research in those institutions for a period of two months. During this period a series of
interviews with a number of academics, practitioners, military and police officers were
carried out which remain confidentjadlthough the information obtained through these

interviews has certainly enhanced the substance of the present study.

1.4Classification of armed onflict in Kurdistan

1.4.1International armed conflict

An internationalar med conf |l i ct I's a conflict bet ween
declaration of war or recognition of the state of war between the two states is régliired.
a welkknown fact that international armed conflicts are regulated by the four &enev

“Sandoz, et al., 6Commentopriy,p.8n the Additional Protoc
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Conventions of 194§ (hereinafter GC 1949) and Additional Protocol | @ieafter Protocol
) of 1977* The Geneva Conventions (1949) eat conditions in which they apply:

To all cases of declared war or of any other armed conflict which may anseeet

two or more of High Contracting Parties, even if the state of war isewognized by

one of them. The @vention shall also apply to all cases of partial or total occupation

of the territory of a High Contracting Party, even if the said occupategtsiwith no

armed resistanc®.
According to the Commentary dhe Geneva Conventioné:a n 'y h &reotmatierehowa c t
minofi by one state against another makes applicable all of international humanitafdh law
If such acts were to take place by one ség@nst another they would be construed as an act
of war . Schindl er al so supports this approe
conflict within the meaning of Article 2 common to the Geneva Conventions can always be
assumed when partsoftheamd f or ces of two states clash wi
On this point the @mmentary on the Geneva Convensiogaiteratghe point that in the ambit
of international armed conflict any hostile act no matter how minor by one state against
another would bring thenternational humanitarian law (IHL) into operati§nHowever, it
does not mean that the whole corpus of IHL must be applied. On this point Sandoz notes that
inter alia the rules on prisoners of war cannot be applied, particularly, if there are no prisoners
and the rules on ocpation cannot apply if there i@ occupied territor§® The casdaw of
the International Court of Justice (ICJ) and International Criminal Tribusalsh as the
International Criminal Tribunal for the Former Yugoslavia (ICTY), have also elaborated on
the concept of international armed conflict in relation to NSAGs. INibaraguacase the
ICJ had to deal with the question of whetfieancing of theContraby the United States was
in breach of the IHL and the ensg conflict between the contand Nicaraguan army was

“3 Geneva Convention (I) for the Amelioration of the Conditiorihaf Wounded and Sick in Armed Forces in

the Field, 1949, 7%J.N.T.S 31; Geneva Convention (Il) for the Amelioration of the Condition of Wounded,

Sick and Shipwrecked Members of Armed Forces at Sea, 1948.N3.S.85; Geneva Convention (ll1)

Relative b the Treatment of Prisoners of War, 1949 U/Bl.T.S.135,; Geneva Convention (V) Relative to the

Protection of Civilian Persons in Time of War, 1949 /8.T.S.287.

“4 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating Rydtection of Victims

of International Armed Conflicts (Protocol I), of 8 June 1977, 1U2%.T.S 3.

“> Art. 2 Common to Geneva Conventions of 1949,

% See J.S. PicteCommentary of the Geneva Conventions of 12 August 1949 for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the fBedeva, ICRC 1956), pp. 28.

“D. Schindler, 6the Different Types of Armed Conflict
(1979) 163(I1)Recueil des courkl?.

“8J.S. PictetCommentary of the Geneva Convention of 12 August 1949 for Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the F{@dneva, ICRC 1956) p. 28.

“Sandoz, Y., fdAlnternational HunvaH,iVol.6p200a p.1d aw in the T
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tantamount to an international armed confifcThe ICJ held that the United States had to
exercise neffect i vleshouldbetragasding a @arniadilar togemtioncio nt r o
which the breach of IHL has taken place in order to render the armed conflict international. In
the Tadic case, according to the Appeal Judgment of the ICTY, a NSAG becomee the
factoorgan of the state;evn t hough it is not designated as
and all or any of its acts become the act of the 3tathe ICTY judges in th&adiccase had
to determine whether the armed conflict in the former Yugoslavia was international-or non
international. Disagreeing with the Nicaragua judgement they held:
In order to attribute the acts of a military or paramilitary group to a state, it must be
proved that the state wields overall control over the group, not only by equipping and
financing the goup, but also by coordinating or helping in the general planning of its
military activity. Only then can the state be held internationally accountable for any
misconduct of the group. However, it is not necessary that, in addition, the state should
also ssue, either to the head or to numbers of the group, instructions for the
commission of specific acts contrary to international Jaw.
On the basis of this rational the Appeal Chamber held that paramilitary activities of the
Republika Srpskarmed forcesvere under overall control and on behalf of the Federal
Republic of Yugoslavia and hence the armed conflict in that territory was categorized as an
international armed conflict Therefore, if it is proved that a NSAG is under overaiitool
of a sovergn stateit becomes an organ of that particular state and as result the armed

conflict which thesaid NSAG is involved in becomiran international one.
1.4.2 Internal armed conflict

The most challenging task in the contemporary international sesittiition is ascertaining

whether there is a nenternational armed conflict in progress in order to enforce the
normative provisions of IHE? To establish whether an internal armed conflict is taking place
is even more of a task than an interstate anegsat least one of the parties (in the shape of

0 Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v United Stathsdgement

(merits), 27 June 1986, ICJ Report, at 17.

*1 Prosecutor v TadicAppeals Chamber Judgement, 15 July 199941-A.

%2 |bid, para 131.

%3 |bid, para 161.

K. Watkins, 621 Century Conflicts and International
Schmitt & J. Pejic (eds.) 0l nternational l aw of Ar mi
2007, pp. 265296, p.269.
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a NSAG) to such conflicts lacks legal standiA@his is in light of the fact that the existence

of an international armed conflict involving two states is much easier to establish.
Furthermore, states eaged in international armed conflict see it beneficial to respect IHL

for the protection of their own troops. On the other hand, establishing whether there is an
internal armed conflict where the very existence of the state may be at stake is a more
difficult undertaking.

Internal armed conflict can be described as use of armed forces within the borders of a state
between the established government and an armed group for the purpose of challenging the
legitimacy of that government.The civil war in Sierra_eon between 1991 and 2001 is an

example of this form of conflict. It could also be the case that a section of the population
strivesto secede from a sovereign state in order to form a new independent Statee can

also be other types of internalh@ed conflicts, where in search of more freedoms NSAGS to
establish an autonomous region in order to achieve more democratic rights by internalizing
human rights and democratic norfi®ecause of the statentric nature of international law

and reluctancef sovereign states to recognize new states, the latter form -eht@onational

armed conflict seems to be a lot more common place now. Moreover, a central government
woul d always maintain that there | seme ar me
humanitarian |l aw inapplicable and feduce the
It has also been suggested that increasingly internal armed conflicts can take place between
different NSAGs without the involvement of the central governmentreiibeause it is more

prudent to remain neutral or it is too weak to intervene, asitiievar in Lebanon between

®Y. Sandoz, o6lnternationafi Hsma @klh¥YaliB, 2003, 43w in the Tw
% According to Encyclopaedia of Public International Law civil wafiia  war bet ween two or m
popul ati on o fEntytlopacdiasofublic mtereatioaad Law Vol. |, Nortiolland, 2001, p. 597;

L. Oppenheim and H. Lauterpacht, 6l nternational Law:
describes: AA civil war exists when darmsdortbeppmseiohg part
obtaining power in the state, or when a large portion of the population of a state rises against the legitimate

government 0; Gr een, 0The Cont epmptor apy Bd®: ofde fAirmed

international armedonflict is one in which the governmental authorities of a state are opposed by groups within

t hat state seeking to overthrow those authorities k
I nternational Ar me-bhterationaf Ared B f de €t nas: Ndar med confro
within the territory of a single state and in which the armed forces of no other state are engaged against the
central government 0:
<http://www.michaelschmitt.org/images/Manual%5B1%5D.Final.Brill..pdf>.

" For background information see the separate opinion of Justice RobertBowsétutor v. KondewaCase

No. SCSL:200414-AR72 (E), 25 May 2004 at paras65

% For an analysis of Peo|l d War secessionist aspiratiionasawsee M. G

Perspectived, "e@a2006r i dge U.P., 1

It has been noted by Gardner that Netate Actors that behave in this manner are more likely to receive
international support ; A. M. Gardner , 0 Be ylblon8tateSt andar |
A c t oReweilv of International Studiggol. 34(3), 2008, pp. 53552.

®Moir ,l 6Nennational Ar med Coapfcit,p.828. and Guerrilla Warf
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1970 and 1990clearly illustrate$® This was confirmed by the International Criminal

Tribunal for the Former Yugoslavia (ITCYjthat as inhe case of the scalled failed states,

the central governments are so weak to function that they inevitably lose their monopoly on
coercive use of force the very preserve of the Westphalian notion of stafhood.

As will be discussed below, internal armednflict under modern international law is
regulated by Common Article 3 to all Geneva Conventions of 1949 and Additional Protocol

Il of 1977%* In relation to internal armed conflict, there must be a certain level of intensity to

the conflict to differentte between fulbfledged armed conflict and internal security
operatiors as a result of a mere civil strife or disturbafit€urthermore, existence of three

different definitions of nofinternational armed conflict in international treaties namely,
Comma Article 3, Additional Protocol Il and more recently, the Rome Statute of the ICC
makes this task much more diffic(ft.

|t i's stated that Common Article 3 is appl:]
internati of &dut it dobsanotamvidee any §uidance how to ascertain that.
Additional Protocol Il does not offer any further clarification in terms of the definition of

such armed conflict® Nevertheless, in Article 1(1)Additional Protocol lidoes list a
number of criteriawhichrequie t hat t he armed conflict shoul
forces of a High Contracting Party and dissident armed forces or other organized armed
groups whi ch, under responsible command, e X
territory as toenable them to carry out sustained and concerted military operations and to

i mpl ement [the] Protocol.d Therefore, it is
the parties especially the NSAGs that distinguish an internal armed conflicirfeoenacts of

banditry and civil strifé? Article 1(2) makes it absolutely clear that it does not apply to
situations of o6internal di sturbances and t e

®’see K. S. Salibi, 6Crossfi®a66,t detimar,le®dI76vhebB8noks
62 prosecutor v. Dusko Tadi€ase No. IT94-1, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction (Jurisdiction)(Appeals Chamber), 10R (1997) para. 419, at p. 488.

% For Weberian point of view on the monopolyofo er ci ve use of force by state
Writingsad, Pet er L a&d)sCaamidgekU.FR994, pp. 8083 dei rad s(0 M. Il gnat.
Warriorsd Honour 6,%e,i1999, p 458. Publ i cati ons, 1

% pProtocol Additional to th Geneva Conventions of 12 August 1949, and relating to the Protection of Victims

of Non-International Armed Conflict (Protocol II), 1977, 1125 U.N.T.S. 609.

®See Sandoz, et al., 6Comme op ctrBara. oi438; P.hkeoijdedsd Ot ho h &ale F
Shadowl and Bet ween Civil War and Civil Strifed, in O6Hum
Essays in Honor of Frits Kalshoven, A. Delissen and G. Tanja, (ed.), Dordrecht: Nifhetf,, 1991, pp. 226

227; J.E. BofndRi tT:het hReullerst eor nal °€d, RrindetorcltP1WH d t he Law
®E. La Haye, o6War Cri meg 6i,n Clambids male Ar med Conf |

67 Common Article 3, ibid.

®pjctet, 6Commentary oopcit,p48. Geneva Conventionso,

% Prosecutor v. AkayesCase No. ICTR6-4-T, Judgement of 2 September 1998)13W1 1399 (1998).
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violence and ot hef°Pratacdlsl o6fd esvienhiol pasr wimedd usruep. pol
without modi fying its eXHentejinhgs beem maticed that n o f
although Additional Protocol Il was to develop and supplement Common Article 3, both
Common Article 3 and Additional Protocol Il can apply to different armed conflict situations
according to the level of intensitg.Therefae, as mentioned above, in most cases Common
Article 3 applies to situations of nenternational armed conflict because of its lower
threshold of intensity?

1.4.3 Internationalized armed conflict

The events in Libya in 2011 brought into sharp focus the guitgi regarding the

classification of armed conflict regarding NSAGSs. In a situation which initially appeared to

be an internal armed conflict but eventually becomes internationalized by virtue of

involvement of outside stake holders. According to Stewart:
The oO6internationalized armed conflictdo de
international. The factual circumstances that can achieve that internationalization are
numerous and often complex: the term internationalized armed conflict inchates
between two internal factions both of which are backed by different states; direct
hostilities between two foreign states that militarily intervene in an internal armed
conflict in support of opposing sides; and war involving a foreign intervention in
support of an insurgent group fighting against an established government. The most
transparent internationalized internal ar |
intervention in the armed conflict between the Federal Republic Yugoslavia (FRY) and
the Kosovo Liberation Army (KLA) in 1999 and the intervention undertaken by
Rwanda, Angola, Zimbabwe, Uganda and others, in support of opposing sides of the
internal armed conflict ithe Democratic Republic of Congince August 1998’

Marko Milanovic isof the opinion that the following two conditions render an internal armed

conflict internationalized:

“Protocol II,0p. cit, at Article 1(1).
" Article 1(1) of Protocol Il.

“Moir ,l 6Nennati onal Ar med Coapfcit,p.8. and Guerrilla Warf
“Moir, ©6The Law of |l aopte@trnap. At@égd YTonf Hebed, & Robir
Jurisdicti oap.ciop.121he Court 6,

“J.G. Stewart, O6Towards a Single Definitionitqoef Ar med

of I nternat i on allRRC3uk 2008 Viok88 NoBbOng. 315.c t 6 ,
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(1) State A intervenes into an internal conflict in state B, in support of thestata
actor and against state B. This is the Bosnian scenario, whera @arbiCroatia
supported the Bosnian Serbs and Croats against the internationally recognized
government of Bosnia. This is likewise the scenario of the coalition attack on
Afghanistan post 9/11, when they acted jointly with the Northern Alliance against
the Taliban who were then thae factogovernment of Afghanistan, before the new
government of Afghanistan was set up.
(2) State A attacksanemt at e actor | ocated in state B,
scenario of the 2006 Israklezbollah conflict in LeAnon’>
However, the authors of dtnher Mabhuahalon At ine
express doubt regarding the existence of such a category of armed conflict:
When a foreign state extends its military support to the government of anstdieh
anorinternational armed conflict is taking place, the conflict remainsimi@nnational
in character. Caversely, should a foreigrtade extend military support to an armed
group acting against the government, the conflict will become international in
character. Admittedly, it is sometimes difficult to determine in the circumstances of a
protracted nosinternational armed conflict whether there exists a governffient.
The nature of armed conflict in relation to Kurdish NSAGs and their resultant revolta with
variety of intensity have to be classified as internal armed conflicts. This is in spite of the fact
that they display a transnational nature and almost none of the revolts under consideration
throughout the twentieth century have been limitedtoapart | ar st at eds bounc
be seen below this was even true of early revolts which the warring forces (both state and

non-state) did not limit their operaticto a particular country.

“"Marko Milanovic, O6What Exactly I nternatEMdnTaki zes an
available at: <http://www.egjiltalk.org/whatxactlyinternationalizesarrinternatarmedconflict/>.
M. N. Schmitt, C.H.B. Garraway and Y¥internBtiomals Armédn, 6 The

conflict with Commentaryd, Isrdl Yeddbooksot lHuman R&h(Special Do mb  (
Supplement), Vol. 36, Martus Nijhoff, 2006, p. 6.
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Chapter 2. The Kurds: an historical background
2.1 The land of the Kurds

2.1.1The Kurds: a divided people

The Kurds are Sunni Muslim mountasiwelling IndoEuropean tribes with theirwm
language and culture comprisitige fourth largest ethnic group in the Middle E4sthe
territory commonly known as Kurdistan (the land of the Kuftis)a strategic area located in

the heartland of the Middle E&Stlt is a predominantly mountainous region, bordering Syria

to the west, Iran to the east, and Turkey to the north, Irdlgetsouth, lying where fertile
plains meet the Zagros mountainghie east and Turkey's easterauntains®

According to legends, the Kurds are the children of the populace who fled from the tyranny
of Zahhak an ancient ruler who symbolises violence ewil, a weltkknown figure who also
appears in Fer dchranel 6Kloasieist @aln6 epirc 6 Kor di
known by the successors to the Kurdish dynd€tissincides with the Iranian province that

was created in the twelfth century Bultan Sanjar, who belonged tihe Turkish Seljuk
dynasty and ruled most of Persia at the tiffithe Province oK o r d eirsirarff is the only

official recognition of the existence of any Kurdish entities in the area where the Kurds are
settled® It has been noted that references were made to the Kurds in Sumerian inscriptions
dating 2000 BC, found near Lake Van in modday Turkey®® This mountainous area is
characterised by heavy snow and rainfalls that are a water reservoir for the Middleaand N

East, famous Tigris and Euphrates rivers as well as many other smaller rivers, such as

" Kurdish Democratic Politburo, Central Bureau for studies and Research, Kurdistan: An Economic,
Geographic and Historical Brief Explanation, No. 33, Kurdistan, 1999, p. 6.

8 Minorsky has considered the abstract meaning of the yokdur d 6 t o be the ancient P
6nomad6; VIadi mir Minor s kgJourraltohthe Rdyal Antheogologichl InStiute ofe r n | r
Great Britain and Ireland75(1/2) (1945): p. 76.

L. 1. Meho, 6The Kurals Badk Kruoguwr dd,anii n AL.GleneMeho &
OKurdish Culture and Society: An Annotated Bibliograrpg
8®According to Nader Entessar, the name O6Kurdodé does

descendats of the Medes, but also a host of other ethnic and tribal groups who intermingled with each other and
had created a new communities through miscegenationd
Lexington Books, 2009, p. 3.

81 One of themore complete editions of the Work of Ferdowsi, Shahnameh, ed. By Jalal K¥atiag, New

York, Bibliotheca Persica, 1987.

¥Kerim Yildiz & Tom Blass, 6The Kurds in Iraq: the Pa
BKendal Nezanmf, téhe SHiirsvteoyry of the Kurdsé, Collected C
Institute of Paris, March 1992, p. 31. .

8 The official website 0D s t-éJ nK o r cklattp:Hetlastarkd.ir/Default.aspx?TablD=51>.

®Abdul Rahman Ghassemlou, 6Kurdistan and-14 he Kurds
®Mehrdad | zady, 6The Kurds: A Concise Handbooko, L

o o

n d
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Khabur, Tharthar and Ceyhan, Greater and Lesser Zabs are watered throughout those
mountaind’ Mc Dowal | puts the term 6Kurdistanoé int
Although the popution is not exclusively Kurdish in much of this area, the dominant
culture is Kurdish. Since the early ™ 2entury much of this area has been called
Kurdistan, although it was not until T&entury after the Kurds had moved north and
west onto Anatoliglateau by a series of tribal migrations that the term Kurdistan came
into common usage to denote a system of Kurdish fiefs. Since then, although the term
Kurdistan appears on few maps, it is clearly more than a geographical term since it
refers also to &duman culture which exists in that land. To this extend Kurdistan is
social and political conceft.
From the outset it has to be emphasised that the Kurdish way of life is very much influenced
by its geographical localit}’ The Kurds are distinct fromrabs, Persians and Turks of the
region, but, ethnically and linguistically closest to the Persians. Their origins are traced back
to the Empire of Medes, an Indeuropean people, the nomadic tribes that lived between the
Persian Gulf and the Caspian Seataries before the birth of Christ. Most scholars trace the
beginning of Kurdish civilisation to pr€hristian times. The Greek historian Xenophon in
Anabasis (Retreat of 10,000) in the fourth century BCE refers to the likely ancestors of Kurds
as a disobdient tribe of fighters who made a living hell for the Greek army, according to him
6t hey dwel't up among the mountains, wer e a
ki ngo.
There are no reliable figures available on the total number of the Kuttle iMiddle East.
Kurdish sources have at times claimed that their population amounts tefitrertp forty
million people?* This is perhaps an exaggerated estimate given by different Kurdish political
leaders and academics in order to accentuate thkiical demandsS? The majority of the
Kurds, as the largest netate actor in the Middle East reside in the s@aattern part of

M. R. lzady, 6The Kurds: A 0 nciessel1992apn B2h; @mleckfédra Tavy !l or
description of the geographical characteristics of Kt
of a Political Officer 19180 9206, Si dgwi ck & J&3ckson Ltd., 1921, pp.
8D, McDowal |, 6t ks GloupRemort NoMa3,mew,red., 198K p. 5.

8 According to Pirbal, the first cartographic appearance of Kurdistan waskhaAs hghar i 6 s map of 1
(reproduced in G. Chaliand &-P.. Rageau, 0A Starategic Atl asddédsgoope

Powers, trans. By T. Bennet, Harper Collins, 1983, p. 62.

®Xenophon, 6The Persian Expeditiond, Penguin, 1984, p
%1 See K. Yildiz& M. Muller, The European Union and Turkish Accession: Human Rights and the Kurds,

London, Pluto Press, 2008), pp64

“Entessar, o6Kurdish Bmtitiptd.cs in the Middle Eastod,
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Turkey®Mc Dowal | states that O6Kurds in Turkey a
million (23 per cent), in Iran 5.willion (10 per cent), and in Syria 1 million (6 per cefit).
Nonetheless, significant surveys such as that carried out in 1990s estimated the Kurdish
population to be over 30 milliolf, whilst others record much smaller numb&rs.
Furthermore, there has senthe 1980s been a tangible Kurdish diaspora which has been very
active in promoting, funding and shaping the nationalist moveniéats example of which

Ben Ander son d edsicsrtiabnecse 0asnafii ongl i s m. Never
unreliable officialstatistics all figures quoted in the cited literatleick precise evidence but

do not deny the fact that the Kurds constitute one of the largesstatmactors in the Middle

East®® As it is correctly pointed out, Middle Eastern history has all too dfesn written by

its hegemon&?

The Kurdish people have during their long existence, been ruled and divided between many
dominating imperial powers such as Assyrians, Persians, Greeks, Romans, Arabs, Mongols
and Ottomans but significantly have managed utivee them all. However, they are, even

now in the twenty first century, still divided between four major Middle Eastern powers of
Iran, Iraq, Turkey and Syria as well as the former Soviet Republic of Ardi8riae similar

but not identical cultural trat of these tribes reveal how diversity infuses the Kurdish
culture’®* As a result of this varied ancestral background the Kurds speak different dialects,
believe in a variety of religious sects and belong to different social strata. According to their

placecof residence, they are df¥é¢cdends i ahThe Dpialk e

% According to the Turkish minister Erméma h i n , i n D e tnas repolted gViilliyed (LehDacember

1991), the Kurds in Turkey numbered 15 million.

“McDowall, A Modern oplcisp.®ry of the Kurdso,

% Burkey speaks of 35 million, of which 48 million are resided in Turkey;B0 million in Iran, 5 millionin

Il ragq, 1.5 mi I I ion in Syri a, Ke mal Bur kay, 0t he Ku
http://www.kurdistan.nu/english/eng_kurdish_question.htm

®The Kurds are estimated at between 20 an®ad®m mil | i c

Il raqb, CRS Report for Congress, Order No RS22079 (Th
claims that the Kurds in the Middle East number betwee2ZMillion (with 10 to 12 million in Turkey, 5 to 6

million in Iran, 3.5 milionint aq and 1 million in Syria); see R. Ol s
Foreign Policy, 19911 9 9 5 : from the Gulf War to I ncursion into

Eastern Studies, 19(1)(Fall 1995), p.2.

°F. Halliday, Can We Write Modeinst Hi st ory of Kurdish Nationalismo, |
Kur ds: Nationalism and Pol i-12;ifa Kudjsh diagpQé in Westerh Ewsopeé n g , 2
see A. Hassanpour & Shahrzad Moj abDiaspgbid:umnigrasttandDi a s p o
Refugee Culture Aroune23 he Worl d6é, Vol. 2, pp. 2114

% Entessar, Kurdish Politics in the Middle East, p. 3.

®l zady, 6The Kur dsop.atp@8ncise Handbookd,

1% For a stateentric view of the Kurdish issue see S.C.IPelt i er e, O6the Kurds: the Un
Gul fé6, WestviewblPress, 1984, pp. 57

Ww., Jwaideh, 6The Kurdish Nati anealt 6 Mo \Se 2808, tpps el tUs POT i
12.

02 Everest, 60il, Power lanAg&helazod pss6.r aq and the US
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diversity among the Kurds is reflected in the number of dialects spoken by them. The most
widely spoken dialects among the Kurds are Kurmanji and Surani. Kurmanji dialleet

mostly spoken in Turkey and Syria and among some Iranian Kurds. Surani is spoken mainly

by the Kurds in Iraq south of the Greater Zab as well as by the majority of the Kurdish
population of the province of Kordistan in Iréf.With regard to religin, the mainstream
Kurds are Sunni Musl ims (of the Shafi 6i l eg
Sunni Neighbours) converted into Islam around tHedr®l 18'c e nt ury, but t her e
Yazdanists, the Ak Haqq (people of truth), andawis (or the Qizilbash), with beliefs and

rituals that are clearly influenced by Islam but owe more to other religions notably
Zoroastrianismt®® In addition, 2 per cent of the Kurds (that) are Yezidis (known to outsiders

as devil worshipers) mostly resige Syria, there are also a few thousands Christians and
Zoroastrians and some two hundred Jewish families in the Iranian &gnaindamake up

the religious affiliation of the Kurd®® It is worth noting that in the aftermath of the Arab
conquest the Kuis played a crucial political role in the Islamic world. They provided
important leaders in the Islamic world most notably the legen@algheddin Ayyubi

(Saladin), who led the Islamic army against Richard the Lion Heart and the CruSadters.

spite ofthis Saladin never ruled over the territory now known as Kurdistan, nor did he
emphasise his Kurdish identity since he was foremost an Islamic warobma Kurdish
nationalist:®

From the fifteenth century onwar dappliédddovever ,
nomadi c tribes. Rat her it refer r'@the regmn 6t he

extending from 6the South East of Turkey, N ¢

WE. Cornell, SCewrntluewy:i MOptplbe tAhi ties, Challenges, Thr
194 These dialects have all been influenced by surrounding modern languages and at times have evolved
accordingly; e Ser vet Mut |l u, OEt hni ¢ Kur dngsernatianal Jourmakod y : a D

Middle Eastern Studie®8 (1996), pp. 518 9 ; al so Henry J. Barkl ey and Gr ahz
Question (New York: Rowan and Littlefield Publishers, 199853.

“McDowall , A Modern oplcitsg. ®Wry of the Kurdséo,

1% There are also pockets of various Sufi orders of Nagshbandi and sowlaAls (those who deify Ali, the

first Shidi I mam) ; see M. 'Sed.p(tondonkNherity RilyhtsBeoupmMarch , T h e
1977), p. 6.

e, Hillenbrand, 6the Crusades: |slamic Perspectives:¢
%Mc Dowall, 6A Modern History of the Kurdsé, op. cit.,
YKer eklea e f;:nKirrkarihi, Translated by Emin N. Bozaraslan, (Istanbul: Yontem Yay, 1975), pp.

17-29.
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East of Syrid° Consequently, from the information above ihdze deduas that the Kurds
have been inhabitasmbf a specific land throughout their histdty.
It is worth noting that until the mitventieth century, religion played a pivotal role in the

Kurdish nationali st move me n tof.the Kurdisti rabelions a c c o |
which broke out in the period between 1880 and theln®l4 0s wer e | ed by She
rebellions, however, were intensely Hffecte

Moreover, it has been argued by some that the Kurdishacti ce of 6sett
independent tribes which act autonomously and have limited contacts with each other in
conjunction wi t h t he |l ack of uni fying supr
contributed greatly to the heterogeneity of the Kdfd€ntessar is of the opinion that the
heterogenigy of the Kurds is threefold:
First, the rugged, mountainous terrain of Kurdistan has historically impeded
communication between Kurdish tribes and clans. Second, the absence of a strong,
centralized adminisative structure to unify the many rival Kurdish groups encouraged
the development of diverse languages among the Kurds. Finally, the emergence in the
twentieth century of a sovereign natistate system in the Middle East further
fragmented the Kurds anglaced them under the jurisdiction of countries which

themselveslisplayed linguistic diversity™*
2.1.2 Division of Kurdistan

Less is heard of the Kurds during the Mongol and Turkoman periods-(BEBB* It was

in the early sixteenth century that the Kurdscédme an important pawn in the Persian

Ottoman conflict’®On23%0f August 1514, with the assista
Ottoman army defeated the forces of Shah Ismail Safau@zhaldiran, northwest of Lake

Urmiah which marks the first divisio of the Kurdish territory between Persia and the

WAccording to Everest, 6from 1600 to World War |, th
of North Ilraq, West | ran, Eaatr fuEkeyeand o660kl NoPowert
and the US GI"edh2004, pAdfendad, 4

M. Charountaki, 6the Kurds and US Foreign Policy: |
2011, p. 36.

"L okman 1. Meho, 6t hae SKeulredcst i avred akwr dAnsntoatna:t ed Bi bl i o
1997, p. 5.

see P. J. Kreyenbroek and S. Sperl (ed.), 6The Kurd:
4N, Entessar, O6The K ThirdlWosihQuafterlyla,ina: 4 (©dtobdd 1989 &6r d 6

Y5c.J. Edmonds, ¢ KlourndliofsConteMpotaiy Blistard, mosini®71), p. 87.

"Entessar, 6Kurdish Ethnonationalismé, op. cit., p.
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Ottoman Empiré!’ The main reason for the Kurds to support the Ottomans was the fact that
they both were advocates of Sunnism against
setting the boundaries tveeen the respective kingdoms through the Zuhab Agreement (Peace
of Qaske-Shirin), May 17 1639'® The aforesaid Kurd®ttoman Pact formally recognized
sixteen independent principalities of various sizes, about $iftyjaks (fiefdoms) and a
number of Ottoran sanjaks™® In fact, due to the fighting prowess of the Kurds both the
Ottomans and Persians used the Kurdish populated regions as buffer zones dividing their
respective empires as well as competing spheres of interest among different Kurdish
groupingst?° Indeed, in order to contain possible Kurdish rebellions this policy of divide and
rule was very much in evidence in theodes operandof the Persian monarchs
Nonetheless, the establishment of the hegemony of the Ottomans over the Kurds in the
following centuries had a profound effect upon the social structure of Kurdistan, resulting in
emergence of semautonomous emirates, or principalities as well as major Kurdish
landowners?? Furthermore, in spite of centralized policy of both Empires a series of semi
independent Kurdish principalities flourished well into the first half of nineteenth ceftury.
However, it has been noted that the transformation of the Kurdish organizational structure
from a traditionally tribal to a feudal system in which only a fewil@ged families owned

most of the land, on the one hand exacerbated divisions among the various dominant Kurdish

families and on the other was a setback for the Kurdish national sentfihent.
2.1.3 The roots of Kurdish nationalism

It has been argued that Kustinationalism is a new phenomenon and a product of modernity
which coincided with the emergence of Arab and Turkish nationalism in the Middle East in

A, R. Ghassemlou, 6Kurdistan iy Miamadaeli PaGli €habPan
Country: the Kurds and Kurdistané, Zed Press, 1980, r
18 The said Peace Treaty between Sultan Murad and Shah Abbas, effectively designating the Kurdish regions to
Safavid and Ottoman Emps raemsd KwrRdi sGh#8sd,e nd p.u,c iotku,r dp p
" These 1'century fiefdoms have been mentioned in the w
Osmanli Imparatorlugunun idari taksimati (Administrative boundaries of tHeCEntury Ottoman Empire)
Attaturk Universitesi, 1961, Yilligi, (Ankara, 1963), pp. 2067 ci ted i n M. Kendal ,
Ottoman Empirebd, G. Chaliand (ed., translated by Mic
Kurdistan6é, Zed Press, 1980, p. p. 22.

WERt eKsard,i sd Et hrop.oitag.8.onal i smod,

ZIEor exampl e s e eKhah.zahd: A Ristaryrof/iran, Br&fa7r7i9nd , Ch 19¢9app.dis4u. P .
194,

2p, Natali, 6the Kurds and the Statel:rambwagl UPyrga cNiastei
2005, p. 6.

BEdmonds, O6Kur dopsch,pBfati onal i smo,

143, Ciment, 6The Kurds: the State and Minority in Tur
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the aftermath of the Ottoman Empifé.Kurdish nationalism emerged according to some
scholars as a consegnce of the collapsing Ottoman Empire during and after World Wr 1.
Nonetheless, sense of Kurdish identity did not find written expression until in the poem of the
seventeenth century poet Ahmia&hani entitled, Memu-Zin (the Kurdish Romeo and

Juliet).*?” Kurdish nationalistic sentiments started emerging in the latter part of nineteenth
century, in step with other Muslim peoples living under the ailing Ottoman Effpireits

modern form according to Edmonds O&6Kuhalli sh n:
of the nineteenth century along parallel lines with similar movements of the other subject
races of the Ottoman Empi r e '¥lnhastasdbaenlinkede Ar a
with the abandonment of the Muslim conceptlWhma (Islamic Nation)through which

successive Ottoman Sultans kept the Kurdish population on their side since the Kurds were
also Sunnis and shared a certain affinity with the Calipite order to reinforce this

religious bond between the Kurds and the central governnmahtnandful of possible

designs in the remote and lawless Anatolia provinces, in 1891, Sultan Abdulhamid Il
authorised a tribal militia calletiamidiye®*! led by tribal chiefs with the sole purpose of

ensuring the security of the territory against Armenian nationdfé#ccording to Finkel,

60t he Kurdish tribes were jealously independc¢
would, he hoped, also sento restrain their lawlessness and increase their loyalty to the
distant government in Istanb@f*Mo r e o v e HamidiyeCalvadry in the development of
Kurdish nationalism o6was a necessary 1inter|

contributed to feengs of solidarity among Sunni Kurds and offered leadership opportunities

“Abbas Vali, 6the Kurds and their Othersoé: Fragment
National i smpeaih@.4®Pol i ticsb,

Hakan Ozuglo, o606National i snOttaanand REpubi b tntematidhab des i n
Joumal of Middle East Studie83 (2001), 383109, p. 383.

2’Mc Dowall, 6a Modern History of the Kurds, op. cit.,
Hamit Bozarslan, o6Kurdish National i s m-1926) inTAbbak ey : Fr
Vali, 6Essays modi stheNDrigmnalsi mdé KuMazda Publication,
YEdmonds, 6Kurdish Nationalismé, op. cit., p. 89.
¥Wchaliand, O6Kopdtjps2i. Tragedyo6,

B0l son opines: 6é Creation of the Kurdish bliicght Cava

objectives. It would tie the empire firmly to its Muslim roots and provide a defence against Russia and the
Armenians, both increasingly aggressive after 1878, and the Kurds could be used as a balance against the Urban

notables and provincial goven ment sé, Ol son, &6t he EnoprigpB8.ce of Kurdi s
132 |bid, According to ChaliantHamidiyeplayed an important role in the Armenian massacres of 1895 to 1896,
officially disbanded after the Young Turks seized power in 1908; see also Mc® | | 6a modern His

Kur ds o, o pB3; focHamidiyel rpr.e g5ud ar Cavalry Regiments see S.
HamidiyeP ol i cy i n E avidileR&astern/Studig92,11973, pp. 13955.

¥Cc. Finkel , otiesHismny 6f OttoMan&mpine, 13409236, John Murray Publ i
502.
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to many young Kurdish men. Th#amidiyealso provided many Kurds with knowledge of
military technology and eqli pment and the ca
The best expression of Kurdislationalism was the emergence of seotitical and literary
organisations such as the publication of the newsp#pedistan in 1897-*° The Young

Turks Revolution of July 1908 had profound effects on the destinies of the peoples of the
Ottoman Empire articularly the Kurds$3® The Young Turks Revolution was followed by a
honeymoon period between the Turks and the Kurds which resulted in for the first time in the
public establishment of Kurdish nationalist organizations especially in the capital city of
Istanbul*®*’ The most important one of these organisations wastite Terraki ve Teavun
Cemiyeti(Kurdish Society for Progress and Mutual Aid), also knowrKaslistan Taali ve

Terraki Cemiyett{Society for the Rise and Progress of Kurdistan), which wereded by

some of the most illustrious sons of famous Kurdish famifitélso, during this period a

number of Kurdish literary and cultural clubs were created under the patronage of prominent
Kurdish families in Mosul, Diyarbakir and Baghd4d.Nonethelessthe activities of the
well-educated Kurdish intelligentsia during that period did not seem to make much of an
impression on the majority of Kurds living in rural areas, as well as being viewed with
suspicion by the KurdistAghas and Khans who considered thm &6 wi t h hosti |l |
suspicion as <carriers of “ungohdalsy baenedn rneovtoeld
addition to the urbanural dichotomy that undermined development of unified Kurdish
nationalist organisations, intense rivalry among promineatldl families also undermined

Kur di s H* Nomethelegs, i this period of openness the Kurdish nationalists managed

to propagate their message among the ordinary populace throudghkiyas (gathering

places for specific religious order). Jwaidehngs that:

This was a development of great significance in the history of Kurdish nationalism. For a
number of reasons, the importance of thldyasas centres for dissemination of nationalist

ideas can scarcely be exaggerated. The ideas emanating fsmrfdbal points found ready

and wide acceptance among the Kurds, for they bore the stamp of authority of the Sheikhs.

%0l son, 6the Emergencop.cigp.10Kkur di sh National i sm;

1% The newspaper appeared at intervals until 1902 in Cairo, Geneva, London and of all unlikely places in
Folkestone,¥ z 0] | u, Hakan, O0Kurdi sh Notabl es and the Otto
Loyalties, and Shifting Boundariesdéd, State University
¥wWadi e Jwaideh, 6 Kur diog bit, NeO2.i onal i st Movement 6,

¥’Olson 6t he Emergence oop.citKkpuisdi sh Nationalismb,

¥wadi e Jwaideh, 6 Kur diog bit, NEO#45i onal i st Movement 6,
¥Entessar, O6Kurdiophkit,E8hnonational i smb,

i nnane, 6the Kucitdps25& Kurdistano,
“lEnt essairsh 6Kwhnoopactt,ipdhal i smo,
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Moreover, the religious character and influence of the Sheikhs gav&aktigasrelative
immunity from interference and harassment by ahéhorities [the importance of this was
clearly demonstrated in the Iranian revolution in the 1980s]. The Sheikhs, who as a class
represented an important segment of the Kurdish elite, were ardent nationalists. Unlike the
largely Turkified urban elite, tlyewere closely associated with the Kurdish masses, and
identified themselves with them. Furthermore, both by training and conviction they stood for
the traditional Islamic state as opposed to the modern secular state envisaged the Young
Turks!#?
The pditical freedom which Kurdish nationalists enjoyed after the Young Turks Revolution
did not last long mainly due to a series of conflicts resulting in deterioration of Turkish
Kurdish relations. The bourgeoning Kurdish nationalism was influenced as #@mett
Armenian nationalism and ultimately the ever more aggressive Turkish nationalist agenda
under Ataturk Celadet Bedir Khan, one of the main figures at the forefront of Kurdish
nationalism in 1920s and 1930s, wrote to Ataturk that Turkish nationalisma d e as man
Kurdists for us as'*Borarsiaraisioéthepinioktha:t s for you.
€ During the | ast decades of the Ottoman
and the emerging intelligentsia tried to define the boundaries of thesKugchup as a
distinct entity. The aim was both to prevent the formation of an Armenian state in the
Eastern parts of the Empire, and also to avert direct Turkish rule in the t&gion.
Al s o, he expresses the fact tulualiandekenmwiken sh ne
it formulated political aims, as it did in the Bitlis, Suleymaniye and Barzan revolts in 1914, it
never ceased to be fAOttomani st 0 Idevertieless,st un
ount il the twenti et hof eundicatioru fory the Kurdse remained y mo
membership of a movement instigated by a charismatic figure, a movement which would
coll apse the mom¥%ndeed, & styatiod whiclahappersisted throuhout
the twentieth century and beyond. At theaht of the development of Kurdish nationalist
movement in the nineteenth century as a result of the gap left by the disappearance of the
independent emirates (the reform of ffenzimatperiod)*’ was the dominance of Sheikhs

“2j3waideh notes that, 6for a number of reasons, the i
of nationalist ideas can scarcely be exagmeit,ptedd, W
105.

143 Emir Celadet Ali, Bedirxan, BKURTAy di ni ndan Mustafa Kemal e Mektup,

p. 22, cited in Bozar sl aap,cit,p.KG6r di sh Nationalism in Tu
144 (1A

Ibid.

“*|bid.

“Cchaliand, 6Kuwop.dti, hp.Tr2ag;edsyede al so E domain pps8889.6 Kur di s h
“See McDowall, ¢6éa ModaprcinhpBi.story of the Kurds,
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and religious figure$* It is worth mentioning that with few exceptions almost all of the
Kurdish nationalist leaders in the late nineteenth and early twentieth century were all sheikhs.
However, the Kurdish revolts of the nineteenth century were not based on any political
orgarization or clearly defined political program which is unusual in the Islamic Watd.
Therefore, Obecause Kurdish religion and tr]
twin institution of the Sultanate and Caliphate, the abolition of timssigéutions removed the
temporal and spiritual basis of their legitimacy, which led the Turkish republic to outlaw all
the manifestati on® Pratlamatidru of dhe Furkishi rdpebiic in 1993 6
resulted in the end of what Serif Mardin calls fbttoman tacit contract between the Sultan
and the Kurds>!
The Kurds in response to the draconian measures established by the new Turkish Republic
launched an insurgency in 1925 with the goal of establishing an independent homeland. The
rebellion was brally put down and its leaders hanged in public in the middle of the central
square in Diyarbakir. In spite of this the Kurds embarked upon a series of uprisings
culminating in another rebellion in 1937 resulting in Turkey adopting the policy of denying
thevery existence of the Kurdish identity, re
result Kurdish language, culture and geographical place names were banned.
The rise of Sheikh Obeydullah to promifnence
a greater consci ous n¥%asd isoof parficular dripathncertaathis o n a |
study since he launched transnational armed attacks upon both the Ottoman and Persian
territories with the aim of establishing an independent Greater KurdfétamJuly 1880, in a
letter addressed to the British Vi@onsulinBak k al e, he st ates:

The Kurdish nation is a people apart. Their religion is different (to that of others), and

their laws and customs are distinct. They are known among all nations as wasgshie

and corrupt é. The chief and rulers of Ku

and the inhabitants of Kurdistan (Christians) one and all are united and agreed that

matters cannot be carried on this way with the two governments, and necessarily

something must be done so that European governments having understood the matter

“Generally see M. Van Bruinessen, 6Aghas, Shei khs,
Kurdistan, ZedBooks, 1992.

“Kendal, 6the Kurds uopdiep.26t he Ottoman Empirebd,
EnRtessar, O6Kurdiophkit,E8hnonational i smb,

1515, Mardin, Turk Modernlesmesi, Makaleler 4, Istanbul, lletisim Yayinevi, 1991, p. 108, cited in Bozarslan,

OKur dt sbn&hi s mopiciy, p.L&br k ey 6,

R, Ol son, o6the Emergence of Kur liohd8801Na2tbedestU#] i sm & |
1989, p.1.

MEntessar, O6Kurdiophkit,E8hnonational i smb,
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shall enquire into our state é We want ou

whole of Kurdistan will take the matter into their own hands, as they are unable to put

up with these continued evil deeds, and the oppression which they suffer at the hands of

the two @vernments of impure intentidn:
It is worth noting that the offensive launched in October 1880, involved 80,000 Kurdish
fighters which achieved early sucsesy capturing territories within the Persian border.
But he was no match for the might of the Ottoman and the Persian armies who cooperated to
qguell Shei kh Obeydull ahds wuprising resultin
where he lived untihis deatt®™®1 n r espect to Shei kh Obeydull a
heralded the emergence of twentieth century Kurdish uprisings with nationalistic, as opposed
to feudalistic, tribal, or religious, overton€.lt is also of particular importance this study
that Sheikh Obeydull ahdéds transnational ar mec
of Kurdistan in 1514, made the Kurdish nationalist movement for independence an
international issu&® One of the Kurdish national organizations instamtal in Kurdish
revolts in the aftermath of the emergence of Kemalist ideology and the abolition of the
Caliphate in 1924 waSiwata Azadi KurdKurdish Freedom Society), later renan@gvata
Kweseriya Kurd(Kurdish Independent Society), 8zadj freedan or independencg® The
Turks, who had only recently been fighting for their own-deft er mi nat i on, 6 c
Kurds, who sought theirs. It is strange how a defensive nationalism develops into an
aggressive one, and a fight for freedom becomes on@faridni on o¥er ot her s . ¢
In terms of Kurdish revolts in Turkey after its creation as a modern state in 1923, lack of a
cohesive national agenda among the divided Kurds played a major part in unsuccessful
attempts of the Kurdish movements in relation to ttmeea struggle to internal and external
factors. One of the most important factors was that the Kemalist ideology provided the state
an intellectual framework and the capacity for mobilization strengthened by an ancient

administrative and military traditionAlso, the great powers, France anxious to please

¥ A, Safrastian, 6KuHaivl Prass dl94% ®83dwhe guotesd from VieGensul
Claytonés report dated 11 July 1880, p . 7 (Turkey, n (
Muslim Neighbours: A Study of Western Influence ome ihr Rel ati ons 61, pp.ridonld;et on U.
Chaliand, OKop.dtjps26. Tr agedyod,

Kendal, 6the Kurds uopdiep.24t he Ottoman Empirebd,
Entessar, O6KurdioplhkitE8hnonational i smb,

“"Wadi e Jwaideh, o6Kur cp.sithp.®ati onal Movement &,

8Forint ernational aspect of Kurdish invasion of Persia
op.ct , p. 94, Ol son, Othe Eoppedgemnce of Kurdish Nationa

0l son, 6the Emer gencep. atfp. 4&WMarinVah Baui aepabesmdédAgha,
St aopecit, p. 373, 446447.

%3, D. Eller, O6From Culture to Ethnicity to Conflict:
Conflicts, University of Michigan Press, 1999, p. 193.
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Turkey, Britain not wishing to destabilise Iraq, remained deaf to the Kurdish demands. As far
as the Kurds were concerned, Iran shared the same interest as Turkey which is best illustrated
in the manner inwhich the two states collaborated to crush revolts by their Kurdish
populations.

2.2 The Kurds, international law and the formation of the nmodern
Middle East

2.2.1 A struggle for dominance: the Treaty ofSévres

The World War | heralded the close of a dynaamd optimistic century, in which European
Empires had ruled the world and European political ideas reigned supfeftee most
important outcome of the 1919 Peace Treaty was the creation of the League of Nations.
The emergence of the Kurdish issue in the international arena came to the fore at the end of
the World War |, in the aftermath of fragmentation of the Ottoman Empire into the sphere of
influence by the victorious Allied Powel® Upon the defeat of the Ceal Powers in the

World War | and the breakup of the Ottoman Empirethe sol | ed 6 Si ck Man o
resulted in the creation of a number of new nasitates. However, the main casualty of the
postFirst World War as the modern map of the Middle Baas being drawn up was the
realization of an independent Kurdish stdfeThe secret SykeBicot Agreement in 1916

was to pave the way for the penetration by the European powers into Ottoman Empire, as
well as division of its territories into the sphereiofluence and intended administrative
control of the Allies mainly Britain and Frant®.Indeed, Syke®icot would become the

basis of the 1920 Treaty 8&vres®®which subsequently divided the Ottoman territory under
the pretext of 0 Mépranse by the Allied\WPowels that the peeple pf

those territories will be given their independence when it is deemed that they were ready for

®IM. N. Shaw, Bawd.er @ambhadeldraoes, pu30P .

®2A Nussbaum, 6a Concise History of9the Law of Nati or
183 The Ottoman Empire was divided into the British red zone of Mesopotamia (Iraq) [from Kkanekin to

Kuwait] and the Blue French zone which included Syria, Lebanon, and South East Turkey [North West
Kurdistan]; Ghasseml owp.citogkGbr di st an and the Kurdsd,

¥Al'lain, 6l nternati oaopadt,pllaw in the Middle East o,
1% The Russians were alsepresented, but the Bolshevik government refused to honour the treaty and revealed

its existence; see also G. Simons, "%d.,r124 p.265r om Sumer
186 Treaty of Sévres, 10 August 1920, Part II, Article 64; Tré&gr i es, No. 11 (1920)6 ( Cmi
and Foreign State Papers 652; extracted in M. Wel | e

Aftermat h6, Camhlg93,0d.868. U. P.
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it This was in spite of the fact that in the
considered as aominally independent state that should fall under the Mandate System
intended by Article 22 of the Covenant of the League of Nafihgnfortunately for the

Kurds, the Treaty oSévresvas never implementéd® Only Greece ratified the Treaty and

the provisbns of the Treaty never became a redfifyBut this was the first time in the

Kurdish history that the issue of Kurdistan was discussed in an international Artria.

worth noting thatat the Paris Conference the Kurds were not completely without
repreentation. General Sherif Pasha, a high ranking Kurdish officer of the Ottoman Empire

and the Turkish Ambassador to Stockholm, was dispatched to inform the Conference of his
peopl eds demdfhds, to no avail

The fact that a Kurdish state did not emerge fitbin ruins of the Ottoman Empire was a

cl ear indication that t-cheet emmunti hn alt @ roanl6d e dc hraany
American President Woodrow Wilson was no more than a political rhetoric that came a lowly
second to the interests of the Eurappawers:"® From the outset, Wilson was of the opinion

that the postvar boundaries of the Middle East should be decided upon his fourteen point
progr am. Somewhat i deal i-mibdedsand dbgolutleimparpab k e o
adjustment of all coloi a | claimsé (point 12 of President
Worl d Peace) that also encapsul ated Kurdist:
Empire should be assured a secure sovereignty, but the other nationalities which are now
under Tukish rule should be assured an undoubted security of life and absolutely unmolested
opportunity of aut ord’bimhbeursatydBévredP o@snieche nt [ Wil 16s
Fourteen Point Programme for World Peace provided for the drafting of a schéoalof

autonomy for the predominantly Kurdish areas lying east of the Euphrates, south of Armenia

73, Ciment, 6The Kurds: StlrantNew Yok 18686p.63. ity in Turkey,

¥Eor a Brief Historical Accaqdt GCamR00CpmaWeUphe, O6A Hi
League of Nations Mandate system see: N . B2OnA wi ¢ h, ¢
Anghi e, alis;hSovereignty and the Making of Internatiobeh w6, Ca mb2004dpp.41805. P .

¥4, Hannum, 6Aut on o myDeter@ination:rthe Agammydatioreon@oh $elt i ng Ri ght
Pennswania U.P, 1990, p. 183.

M.  Mul | er &theSnterndlly Displacgd, Kurds of Turkey: @oing Issues of Responsibility,
Redress and Resettl ement 6, Kurdi sh Human Rights Proj
Wal esdéd, p. 19 <http:// www. barhumantrtipdf>Sht s. org. uk/ docs/
"IM. T. Ob6Shea, O6Trapped Between the Map and Reality:
2004, pp. 13910.

chaliand, O6Kopdtjpssi. Tragedyo6,
A . Ca s s ®setaminativsa Pebples: A Legal Appsaa | 6
"Edmonds, O6Kur dopsch,p@ati onal i s

, ClaRm 0995, m 85e
mo ,

41



and north of the frontier of Turkey with Syria and Mesopotaifiidrticle 64 of the treaty

states:
If within one year from the coming into force of the presbemgtaty the Kurdish people
within the areas define €é shall addr ess
Nations in such a manner as to show that a majority of the population in these areas
desire independence from Turkey, and if the Council then derssthat these people
are capable of such independence and recommends that it be granted to them, Turkey
hereby agree to execute such a recommendation and to renounce all rights and titles
over such areas.
If and when such renunciation takes place, nealgn will be raised by the Principles
Allied Powers to the voluntary adhesion to such an independent Kurdish State of the
Kurds inhabiting that part of Kurdistan which hitherto been included in the Mosul
Vilayet.®

However, the Kurds could not make thmost of this window of opportunity to forge their

own state due to the fact that the Treaty of Peace was never ratified by Timdeyeover,

there was no address to the Council as required, nor were there any substantial preparation for

the necessary vet
2.2.2 Treaty of Lausanne (1923): Creation of mdern Turkey and Iraq

As the concept of nationalism gathered momentum among the Kurds as well as other peoples
in the Middle East/® between the Treaty @évresand the Treaty ofausanneof 24 July

1923, the ssue of the Kurds was completely overlooked. The Treaty of Lausanne settled the
borders of modern Turkey, a notion introduced by the British, resulting in the claim by the
Kurds of being betrayed, hence, dashing any hopes of an independent Kurdish tate.

appears that the emerging Kurdish movement had pinned its hopes too much on the

175 Address to a Joint Session of Congress, 8 January 1918, Papers Relating to the Foreign Relations of the
United States, 1918, Supplement 1: the World War (United States GovernmeimgPR@ffice, Washington,

1933), vol. I, at 12; -Wikishsminoriies repiding ontthe fer2itorg df the ferrder t h a t
Ottoman Empire should be 6assured of an absol ute unmo
" Treatyof Séve s, 10 August 1920, Part |1, Articl ®ritghd; Trea

and Foreign and State Pape#52; reproduced in Weller (ed.), Iraq and Kuwaj, cit, p. 568.

jean Allain, 6l nternat i onRowerthaa JusticenAshgates 2006, pd1Bl e Eas't :
178 According to Wright nationalism suggests a condition of public opinion within a group which constitutes it a
nation state, which motivates its definition of legal nationality, and which accounts for its mageterfan

cultural nationality. It is a socipsychological force which varies in intensity and which may be measured, Q.
Wright,6 A St u d yChicalgoUWa2 éd,, 1965, p. 998.

ME., Turlengeoh| eme hAlLplB, nd 4 01324 H0R.0 ,
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Wilsonian conception of setfetermination’®® Nonetheless, Allain contributes various

factors to purging the notion of a Kurdish state from the international discourse:

€ dremost among which was the retreat of the United States from the international
system conceived by its president; the British and French infighting over the spoils of
war , and finally, the rise of the Kemal i s
movetoward the creation of Kurdistan. Not to be out of the equation was the lack of a
nationalist movement within Kurdistan that could effectively demonstrate a unity of
purpose, both in governing the Kurdistan region and in articulating its claims
internatonally to the European Powelfs.

According to the Lausanne Treaty most of the Kurdish territory was given to Turkey. But

crucially, the Treaty made no mention of the Kurds nor were there any mention of their

national rights. Nevertheless, there were a few ovi s o0's regarding the

minoritieso, whi ch s -Meskm  minociti?éd in yTurkeyesuah ras e d t

Armenian, Greeks and the Jewish populatfén.

As a result of this development the majority of the Kurdish population of the Middte Eas

found themselves dispersed over the modern states of Turkey, Iraq, Iran and Syria, the four

most powerful political entities in Western ASf&.It is worth noting that the unambiguous

interference of Allied Powers contributed greatly to the internatisetédin of the Kurdish

issue. However, the transition of the Kurdish issue from singularity to plurality perfectly

demonstrates the complexity of this isstfe.

The withdrawal of the United States from the international-démstid War | peace process

was detimental to the realisation of a Kurdish state, since initially they had shown interest in

undertaking the Manda t®awithottie US bueof the@quatiart Great K u r d

Britain, an early supporter of the independent Kurdistan was left tthéllvoid but was

unwilling to take on the financial and military burden of acting as a mandatory power of a

060Greaterd6 Kurdistan. Great Britain opted to

180 As clearly illustrated in the pages din, the official publication of the League of Progress of Kurdistan
published in Constantinople from 19 1-Beteimmatidn®@®tiGhe See A
Versai | | es EeQ voll 48,3044 pp69915.

Bljean Allain, 6lnternabpatmalb. Law in the Middle Eastd,
2 Articles 4045 specify that the aMunsdriint ineisnoirn tg ueessot,i olne aagruee
Series, vol. 28, pp. 1213.

BKendal ,t aonK ui rnddfdscitt pk 5y 6 ,

M. Charountaki, o6the topridm4land US Foreign Policyb,
See minutes of the meeting of the 6Council of Tenbd
Britain i nLd&Qrliagi nlestionrkurdéoa 1 ¢ a4, p . 96, n. 123; trans.
Law in the Middle Easp. cit, p. 16.
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oil rich Vilayetof Mosul*® It goes without saying thaliscovery of oil in theVilayat Mosul

played a huge part in adding the said region to the newly formed state oY’ |Bxifain

initially espoused the creation of an independent Kurdish state mainly to be used as a buffer
zone between Mesopotamia (undsrMandate) and the newly formed Turkey as well as the
Bolshevik Russia. As the importance of the issue of oil became clear it slowly abandoned the
Kurdish aspirations in the move toward the final settlement of a dismantled Ottoman
Empire’®® In the case ofraqg, in order to appease the restless Kurds, Britain supported the
enshrinement of cultural rights of the Kurdish population in its constitution which also
proved fruitless. Having been denied a state in Paris, having been promised autonomy with
the posdiility of statehood aSevres Kurds would, when the smoke cleared at Lausanne, be
granted limited cultural rights and administrative control in the Northéitayet of

Mo s 4% These limited gains would soon vanish once the dust had settled aReahe
politik prevailed at the expense of an independent Kurdish tageWilsonian conception of
selfdetermination, as a political ambition, was a mere rhetoric where the Kurds were
concerned and by and large imperial powers did as they saw fit in ordetéctgheir vital
interests. Nevertheless, the biggest impact was felt by the Kurds in Turkey where

international pledges incorporated in the Treaty of Lausanne were never irvdket to

Allain states that early in the process Lloyd Geo
establishment of a Kurdish state, not feason of affinity towards any Kurdish nationalist movement but for

reasons of geopolitics. Britain saw in the creation of Kurdistan a buffer state between Turkey and Russia on the
one hand and Mesopotamia on t heMioddleeopbia .88, ai n, 61 nt
187 |raq unlike the landlocked Kurdistan had access to the Persian Gulf which made the transportation of oil a lot

easier. Mc Dowal | , 6 A Mp.die ppn1338i143t ory of t he Kurdsoéo,
Al lain, 6l nterViatdil @opdtia pl2dw i n t he
189 |pidl.

190 According to section Il of the Lausanne Treaty of'24ily 1923 (Articles 374) protection of the rights of

minorities was definitely recognised as the responsibility of the Turkish government. But thesg eoticlern

the religious minorities of Jews and Christians; Kurds are not included, however, a provision of Article 39

relates to the Kurdish minority:

[ é] No restrictions shalll i mpose on the fremrsajse by
in commerce, religion, in the press, or in publications of any kind or at public meetings.

Notwithstanding the existence of the official language, adequate facilities shall be given to Turkish nationals of
non-Turkish speech for the oral use ofith@wn language before the courts.

Article 44 was to act as guarantee for the above provisions which says in part:

[ €] Turkey agrees that any Member of the Council of t
attention of the Council anyiraction or danger of infraction of any of these obligations, and that the Council

may thereupon take such action and give such directions as it may deem proper and effective in the
circumstances.

Turkey further agrees that any difference of opinion agigstions of law or of fact arising out of these Articles

between the Turkish Government and any one of the other Signatory Powers or any other Power, a member of

the Council of the League of Nations, shall be held to be a dispute of an internationaterhamder Article 14

of the Covenant of the League of Nations. The Turkish Government hereby consents that any such dispute shall,

if the other party thereto demands, be referred to the Permanent Court of International Justice. The decision of

the Permaent Court shall be final and shall have the same force and effect as an award under Article 13 of the
Covenant.
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mention subjecting its Kurdish population to fatlale repressionas a means of

i mpl ementation of the policy of ATurfificati
2.2.3 The Permanent Court of International Justice and theVilayet of Mosul

The Treaty of Lausanne also set out a procedure to finalise the demarcation of the border of
Turkey and Iraq but it proved rather contentious during the negotiation, principally because

of Turkey claiming a title to the largely Kurdiafilayat of Mosul inNorthern Iraq-*? It was

eventually decided to allow the Treaty to be concluded under the proviso that Britain and
Turkey will continue negotiation and if no agreement was reached nine months after the entry

into force of the Treaty, they would refer theseao the Council of the League of Natiofs.

By the summer of 1924, negotiations had broken down and the case was referred to the
League Council by the United Kingdom and an Advisory Opinion was sought from the
Permanent Couft* The Permanent Court heldaththe decision of the Council under the
Treaty of Lausanne was to O6be binding on t|l
demarcation of the fr oftOn¥rlulyle?s a€amissionofk ey
Enquiry awarded the territory south thfe Brussels Lindso-called because drawn hke

League Council at Brussels, 29 October 1984jaq, subjet to two important conditions: (i)

the territory must remain under the effective mandate of the League of Nations for a period
which may be puttawentyfive years;(ii)) Regard must be paid to the desires expressed by

the Kurds that officials of Kurdish race should be appointed for the administration of their
country, the dispensation of justice, and teaching in the schools, and the Kurdishl&hould

the official language of all these servicés.

YIAllain, élnternati oaopadit,pl2dw in the Middle East 6,
See generally, Quincy AW, iva, B0 No. 3§l hoge), ppo i5&E4. Di sput e 6
¥The Treaty of Lausanne in Section |11, Article 3¢
in friendly arrangement to be concluded between Turkey and Great Britain within nine months from the coming
into force d the present Treaty. In the event of no agreement being reached between the two Governments
within the time mentioned, the dispute shall be referred to the Council of the League of Nations. The Turkish
and British Governments reciprocally undertake tpahding the decision to be reached on the subject of the
frontier, no military or other movement shall take place which might modify in any way the present state of the
territories of which the final fate will depend wupon
194 For the backgrand to the case, see the advisory opinion of 21 November 1925 of the Permanent
International Court of Justice, Interpretation of the Article, Paragraph 2, of the Treaty of Lausanne, Advisory
Opinion, PCIJ Series B, No. 12 (1925}18. Turkey contested thHainding nature of the decision stating that

6the only possible procedured was O6to reach a solutic
the Council . d

195 The Court held that the decision taken must be unanimous, excluding the vibeintérested parties.

1% See League of Nations Council Decision Relating to the FiezpFrontier, Geneva, 16 December 10925,

LN Doc. A.17.1932.VIl (League of Nations Official Journal’ year, No. 2 (Feb. 1926) 19192); Hudson,
International Legislation, vol. 1 (lep/c&x)p;57r eproduced

,2):
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Turkey challenged the decision, insisting on the reinstatementleoffacto Turkish

sovereignty, promising Britain the exclusive oil exploitation rights. Britain was not
interested?” The Council adopted itfinal decision on 16 December 1925, favouring a

solution recommended by the Commission, and demarcated the boundary between Iraq and
Turkey along O0Brusselsd | ine and invited th
treaty with Irag to ensure continuanof the Mandate for a further 25 yedt$The decision

of the Council also called upon the United Kingdom to implement the recommendations of
the Commission of Enquiry o6to [secur e] for
regarding local administratione c o mmended by the Commi$%ion |
Furthermore, by the tripartite Treaty of Ankara in June 1926, Turkey finally renounced its
sovereignty over th¥ilayetof Mosul?%°

The end of the First World War also coincided with the BolshewkdRition in Russia in

October 1917 which had a lasting impact on the international relations and perhaps played a
minor role in the formation of the modern Middle East, in spite of its great impact on the
national aspirations of the ndrurkish nationalies®*Accor di ng to Kendal 6
for a while had feared that the movement led by Mustafa Kemal might be an offshoot of
Soviet Revolution, WeThis feas fvds gustified siecé the Sodea s s u r
Revolution had played a part in theeatual Turkish victory through withdrawing its claims

from the former Ottoman territories because of thegyoimg civil war in Russia. Also, later

on the Soviet Union had providé@malistswith greatly needed material and moral support

since the friendsh of a strong nationalist Turkey ensured protection of its southern#{ank.

It has been argued that in the Paris Conference as a reaction to the communist menace the
Allied Powers sought to establishcardon Sanitairéo separate the Soviet Union froneth

rest of Europe as well as other territories in which they had vital interest such as the oil rich

states in the Middle Ea&t!

¥"Mc Dowal |, 6A Moder nopHit,p.tldbry of the Kurdso,

19 The new Treaty between Great Britain and Iraq was concluded on 13 January 1926: Treaty between the
United Kingdom and Iraq regarding the Duration of the Treaty of 10 October 1922, Baghdad, 13 January 1926;

123 British Foreign 8aedi 8satBoPaper64886) 6T(E€Emdy 2662
199 Eague of Nations Council Decision Relating to the Traq Frontier, Geneva, 16 December 1925, (para.

3), reproduced i n pecit,lpd72, 61l raq and Kuwait
WEdmonds, O6Kur dopsch,pMati onal i smob,

Msaad Eskander, o6Britainéds Policy in Southern Kurdis
Government, 19189, British Journal of Middle Eastern Studijegol. 27, No. 2, 2000: 12683, p. 142.

“Kendal, O6the Kur dsi ruepdidiep.22t he Ott oman Emp

L ouis Fischer, 6the Soviets in the World Affairs: a

the Worl ddé, Vintage Books, 1960, 1:391
204 \With respect to British foreign policy towards the Soviet Union in that med see G. H. Bennet't
Foreign Policy of the Curzon Period: 1919 2 4 6 , Pal gr ave M®&& dMdolsde KnNeilsah,9 9 5, p
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The Allied Powers facilitated the emergence of nationalistic regimes which were to form a
sort of quarantine belt against thev&t red viru€® In regards to the Kurds the emergence

of quastmilitary regimes in Turkey under Mustafa Kemal and Reza Khan (later Reza Shah)
in Iran are of particular importance to this study since at the heart of their agendas was the
policy to forge national identitgeat the expense of other ethnic and religious minorities such

as their Kurdish populatiorf§® This is in light of the fact that both newly established regimes

in Turkey and Iran due to instability had initially inferred that they may tolerate autonomous
Kurdish regions within their unitary systems and yet, as soon as they established themselves

especially militarily they reneged on those id&4s.

2.3 The Kurds in Turkey: 1923-1945

2.3.1Living under the Kemalist regime

It has been argued that injustices elgeced by the Kurds in other states are nothing
compared to the brutality endured by the Kurds in TufR&As noted above, the modern

state of Turkey was established in the aftermath of the World War |, by Mustafa Kemal,
dubbedKemal Ataturk A F athteerTuafk st 06 a westernized mild@
(now Thessaloniki, Greece). The emergence of modern Turkey heralded an era of intense
Turkish nationalism, at the expense of other minorities in that country especially the
Kurds?*But At a tudertokards the Kutds was rather ambiguous to begin with. Since
initially he carried on the traditional Ottoman policy to strengthen its rule over the Kurdish
territory rather than #Tu¢Xtisfworth aotingthatinthe f t he
aftermath of the Ottoman defeat in the World War |, the Kurdish population of Anatolia had
rallied to the Islamic cause in the Turkish War of Independence {1923) in order to

preserve the Islamic state. Ataturk had convinced the Kurdish Chieftainbehatly way to

0The Foreign Office aned 9t30eé, De fne mtGc e KefnnEdyi r(e:d. )91 DI
World Order 18561 9 5 6 0 , Routl| e4bge, 2008, pp. 30

E. Hobsbawm, 6Age of Extremes, London: Abacus, 1994,
®Eor an in depth analysis, see T. Atabak & E.J. Zurc
Ataturk & Reza Shah, 1918942, |.B. Tauris2004.

XA, C. Diener, o6Borderlines and Borderlands: Politica
Littlefield, 2009, p. 113.

®Mc Dowal |, 6A Moder nopHit, p.tl8ry of the Kurdso,

N, Entessar, O6Kur di s h nretPublishinga992oprBa; bri Terkish patidnaglismnsee Ri e
generally H. Poul t on, 6Top Hat , Grey Wolf and Crescel

York U.P., 1997.
9Chaliand, 6t heopKitp.@83. sh Tragedyo,
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escape the dominance of the Arminian hegemo
alongside other Muslims for the creation of a Muslim state under the spiritual guidance of a
Calipho. He called upon O0&lIsl aMus IKium dEI| efnoernt
unity in struggle to expel t“hHoweven Atatalewas f r on
careful not to reveal his true nationalistic intentions and between 1919 and 1923 he continued

this tactical alliance with the Kurds. Itl@aved Turkey to maintain sixilayets populated

mainly by the Kurds but claimed by Armeniai$The Kurds had taken an active part in the

forces commanded by Ataturk driving the British, French and Greeks (including ethnic
Greeks living in soutlwestern Amtolia) from the country by 1923% Even prior to the
signing of the Treaty of Lausanne in regards
sai d: Owhi chever provinces ar e predomi nan

aut on o b osvdver,6ominousl for the Kurdish aspirations, he later announced:

6apart from that, we have to describe the p
them thus, we can expect problems particul ai
draw another border ot ween Kurds and Turks]. WeOnmust n

this crucial point Mango ngoverarsenttwoull bavedbaemy ki r
an obstacle to his designs, particularly ggl’ernment in what he, along with the entire
Turkishelite consi dered to * e a backward region. o
The true intention of Ataturk was to create a unitary Turkish national identity based on denial

of any ethnicity other than Turkish. In 1922 the newly established Grand National Assembly
abolished the Sultanate andtablished the modern Turkish Republic under Atattfk.
Furthermore in 1924, Ataturk abolished the concept of Caliphate, and more importantly
eradicated any Islamic ideological point which had previously been the rallying point around
which the Turks and ¢hKurds had unitetb rid Turkey of Greek and Arméan threat$'®

M. Kendal ,i n6 Klwrrckiesytban in G. Chaliand, O6Peop,)dog withou
cit., p. 55.

Z2Chaliand, 6TheopKdtmpd®d.sh Tragedyo,

’p, McDowall, 6The Kurds: a Nation Deniedd, Minority
24 gtatement madeineply to a journalist, Emin, in lzmit, repr

Kur ap 6it, p. 190.

Al lain, o6l nternationaplcitlLaw .anpd t2h3e; Mieded lael skba sMcoQo wa |
t he Kaprcid, $.d90.

°Andrew Mango, 6 At MidderEkstem Stddied/dh. 85, Noud, SegedtFive Years of the

Turkish Republic (Oct., 1999), p. 19.

7 The Sultanate was abolished on 30 October 1922, and the Republic was officially proclaimed about a year
later,on 29 October 1923, Tugrul Ansay & D. Wall ace, Jr .
International, 5 ed., 2004, p. 21
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Once the Kemalist Republic was formed and consolidated upon signing of the Lausanne
Treaty in 1923, Ataturk began a Turkification process that included, among other things, the
banning of all Kurdish schools, associations, publications and other forms of cultural
expressiofi’l ndeed, Ataturkodés vision was based on
the Kurdish identity in order to create a meetbnic secular stat€® Consequently, the
Turkishgover nment coined the term AMountain Tul
population as well as replacing the Kurdish names of over 20,000 settlements with Turkish
names*ismetkn°ege of Ataturkds most | oyal esuppor
Mi ni ster has encapsulated the Kemalist pol i
ethnic and national rights in thi®Thismiotntrry.
was very much reiterated in September 1930 by Mahmut Esat Bdzhud t : owe | i ve
country called Turkey, the freest country ir
only lord, the only master of this country. Those who are not of pure Turkish stock can have

only one right in this country, the right to be s vant s &hTherefoteaitvie s . 6
understandable that the status of the Kurds in Turkey has been a lot more precarious
compared to the Kurds in Iran and Iraq in which their ethnic identity and equality are
enshrined in lav?* This was indeed a radicahange in Kemalist thinking by clearly

embarking on a racial policy which proposed to expunge aHThwkish expressions>
2.3.2 Legal measures against the Kurds in Turkey

As discussed above, the Treaty of Lausanne attempted to include provisions totpeotect
cultural rights of minorities in modern day Turkey. In the aftermath of this treaty, 75 Kurdish
Deputies held seats in the National Assembly in Ank&rBut from March 1924, speaking

or publishing in Kurdish were banned and the Constitution of the sear reiterated the

Kemalist vision of a strictlyfurkishTurkey, upon which the Turkish government has pursued

Meho, The Kurds and Kur cdop.sittml3: a General Background:¢
26 Kemal 6s Secularism is rooted i n -styhedeftthat émengesl Bfiergi ous |

the French Revol ut iuonmtbée r Bwintehs tNaQGeilo nnaelri,s nboE-8lcwx f or d: B
Z!'Mul l er & Linzey, O6the | ntaprcina2l.y Di splaced Kurds of
Quoted in Kendal, O6Kurdistan in Turkeyd, in Chalianct
223 |bid, pp. 6566.

2Ent essar, o6Kurdi sop.ciEp.BInonational i smo6,

McDowal l, 6a Moder mp.Etim199.ry of the Kurdso,

Chaliand, O6Kopdtjps30. Tragedyod,
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a policy of forced assimilation of the Kurtf<.Article 69 of the Turkish Constitution of 1924

is unequivocal in setting out the policy of assi | at i on. I't says: oAl I
the law and are obliged to respect the law. All privileges of whatever description claimed by
classes, families and ind?viduals are abolis
As part of his nationalistic and secular agendatdxk abolished the Caliphate, and
introduced the secul ar 6 L a 3%’ Hence, restilting iJthd f i c at
closure of the religious schools, theadrasasand kuttabs he removed the last remaining

source of education for many Kurds in theatuareag® Moreover, this action alienated

many Kurds who had helped his forces through the tumultuous period of the Turkish War of
Independence (1919923)%%!

On 8 December 1925, the Ministry of Education issued a circular banning the use of such
decisive terms as Kurds, Circassian and Laz, Kurdistan and LaZ{stan1930, Mustafa

Kemal approved the publication entitled: the Outline of Turkish Histouylk( Tarihinin Ana

Hatlari), formulated the Turkish historical thesis, that claimed many if most of
civilizations including the Medes, whom the Kurds consider as their ancestors, as well as the
Achaemenians and Parthians are related to Turkish Gritjitowever, there was a particular
insistence on cultural hegemony which could be traced to vaelwanced by Ziy&dkalp

one of the leading ideologists of Turkish nationalféhAccording to Gokalp the term
6nationdé means O0a group of people who have
same acquisitions in language, religion, morality and a@sf) rather than [who share] a
common e®hmi diitsyés.emi nal book o6the Principle

existence of other ethnic groups within the Turkish nation but gave privilege to Turkish

227
J.

p. 109.

228 Article 69 of the Turkish Constitution of 1924, http://www.bilkent.edu.tr/~genckaya/1924constitution.pdf

22 Kemal Kirisci & Gareth Winrw, 6t he Kurdi sh Questi on -StateEthhior key :
Conflictd, Routl edge, 1997, p. 95

ZMc Dowal |, 6a Moder nop.Hit, p. 192;rAlhougt Islamwas déclareddas tbe, religion of

the state and creating a Ministry of Radigs Affairs in 1924 Constitution, in the 1935 Amendment these
provisions were left out since at that time it was claimed by the state that the equality of all citizens factually and

|l egally was =established, see Yil mazl nMer AhtugnaloTualw
Basimevi: Istanbul, 1958, p. 146.

Bl au, &6éRefinement and Oppression of Kuopddtsh Lang:!

Blibid, According to Mc Do warnddd,the Shayklessmd the eld Hamidiyia Aghase | i g i
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%32 gami Ozerdim, Ataturlbe vr i mi Kronol ojisi [Chronology of Atatur
al so M. Kendal , OpKdtrpdbb.stan in Turkeyo,

A title reminiscent of Ataturké6és favouri Andrewhi story
Mango,hi&r kAtaantd ophat, pK20.r d s 6,

%34 Mango states that the Turkish nationalism under Ataturk was very much influenced by the French model
where Bretons, Occitanians, Saviyards, Flemings, etc. had all been assimilated to Frenclibadytor@1.
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culture over other ethnic culturé®.By the nid-1930s it was forbidden to even mention the

words AKurdso and fAiKurdistano. Meiselas note
Turkish identity was no longer a matter of choice; the Kurds were taught that they were
Turks even by racial origin, awnrdk ad eg thradi
language (which is related to Persian) was declared a Turkish dialect with some Persian
influencebut speaking it was forbiddér’

For the Kurds, the right of association was in practice banned by law no. 765 published in the

official journal of the Turkish Republic on 3 March 1926, Article 141 and 141 contain the

key provisions>8 Furthermore, the policy of Turkification continued throughout 1920s and

30s, for instance, the Turkish Penal Code enacted in 1926 prohibited organisations and

propagnda seeking to destroy or weaken nationalist feelings which was broadly interpreted

by the judiciary to usurp any expression of Kurdish ideffityiowever, the most draconian

manifestation of this policy of forced assimilation was the Law of Resettlefnant 2510)

enacted in 1934, that divided Tuygkato four different zonemeant to assimilate Kurds by

forced migration to predominantly Turkish speaking areas, while makidgniffsettlement

to other areas of the country, as well as establishing adense i gnat ed as being

security reasons t o ayetfasarding to McDowallithelmaim n s e t

purpose of the Settlement Law was to spread

Z6ziyaGokalp 6 Principles of Turkismé(Ankara, 1-9520, trans.
Z’s. Meisel abn tKer 8h adahicago U.P.Hieditiory 1997pp, 224.

B8y Artiedl:e 61AMly attempt, on the basis of race, to suf
constitution, the creation or attempted creation of organisations aiming to weaken or diminish national
sentiments, and the leadership or administnrabf such organisations aiming to weaken or diminish national
sentiments, and the leadership or administration of such organisation are criminal offences punishable by from
eight to fifteen year incarcerationo6.

141-5: Membership of such organisationispi shabl e by from five to twelve ye
141-6: These terms of imprisonment will be increased by one third if the ahemdoned crimes are

committed within government offices, town halls, schools or establishments for higher educatiomitvade

other labour organisations, buildings belonging to organisations whose capital is owned or partly owned by the

state, and similarly if they are committed by employees and officials of such bodies.

141-8 : OFor the pur po s erganisatibn shali cossistlokany gathexingi obtwg or mare
persons to pursue a common goal 6.
Article 1423 : 6 Any person who, on the basis of races, atten

the Constitution, or attempts to weaken or distinhational sentiments will be liable to a term of imprisonment

of form five to ten years. o

1424 . 0Anyone found g u-méntioged acfionspmll e liabie togernt df imprisobnwent ef

from two to five year incarcerationé.

1425 0 T hms ofeimptisenment will be increased by one third if the aboeationed crimes are

committed in the circumstances laid down in article-841 6

1426 : 61 f a n ymerntidnedtciimenal affercas ¢ committed by way of publication, the sentences will

be increased by one half. 6; rapcit,pdd3t82ed in Chaliand, 6
Mul |l er & Linzey, O6the | ntaprcinap 2238. Di spl aced Kurds of
Kemal Kirisci & Gareth Winr ow,,op. dtfh &, gated chiAlaim, Que st i
6l nternational L somv citi, m 241 for ¢he tokit af the Leaw & Resdttlément (Law 2510) see

Kendall (Kur di st an op.ai, pTsid.r k ey 6,

51



constitute no more than 5 per centlofée popul ati on, thus eXtingui
Such draconian measures resulted in a series of rebellions in Turkey that this study will deal

with below.
2.3.3 The major Kurdish r evolts in Turkey

As noticed above, the Kurds had rendered great senactse tOttoman Empire for which

they had shed their blood for its defence especially in the course of the World War | and its
aftermath?*® In other words, what bound the Turks and Kurds at this stage was the
preservation of the concept of Caliphate in whahained of the Ottoman Empire. As the
Kemalist secular notion of a Turkish nation emerged the resultapirdojuct was the
abolition of the Caliphate on 3 March 1924, a decree banned all Kurdish Schools,
associations, publications, and religious frateesitt* Hence, this action not only weakened

the old Ottoman concept of a Muslidmma(community) and severed the bond between the
Kemalism and the Kurds irreparabifif.It should not be forgotten that as the Ottoman Empire
laid prostrate Ataturk had appealen the Kurdish population to preserve the concept of
Caliphate in the context of a Muslim Empire
are fine people with honour and respect, Turks and Kurds will continue to live together as
brothers around the itiution of Caliphate, and an unshakeable iron tower will be raised
against internal®and external enemies. 6
From 1925 to 1939, as a reaction to the Kemalist ultra nationalist policy the Kurdish
population of modern Turkey experienced some of the mosalbamd bloodiest armed
conflicts between the Turkish army and the Kurdish armed groups. The tension that existed
between the Kurds and the newly established nationalistic government led to a period of

marked instability*® Disenchanted and angry, Kurdistaders embarked upon a revolt for

independence.

“'McDowal |l , 6a Moder rop.kitims206.ry of the Kurdso,
M2gafrasa n, O6Kur ds ,amadt, pk8l.r di st anb
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2.3.3.1Sheikh Said revolt, 1925

The first major challenge to the Kemalist authoritarian regime was the revolt of Sheikh Said

of Piran in February 1925 with a Kurdish force numbering an estimated fifteen thousand
men. Under his leadership a staff of veteran Kurdish officers, munitions depots were
established and a general revolt of the Kurds was set for 21 March 1925, with the aim of
driving the Turks out of the Kurdish territof§/ A proclamation publicized by thi€urds on

14 February 1925, declared Darhini as provincial capital of Kurdféfamd Sheikh Said
became fAthe supreme commafRYkac orfditrhge tKar @h alh
strategy adopted was of a direct attack on the principal towns araminthevas to install,

without delay, an embryonic administrationdea factostate in order to gain international

r e c o g A°1 Howewen, thé impending revolt was sabotaged due to a successful espionage
by the Turks>! Hence, rather than attacking on 21 Mafd®5, the revolt broke out on 7

March prematurely fourteen days earlier than intended with only two hundred strong men as
opposed to a larger force. This was mainly due to the fact the Kurdish forces had no means of
communications (telegraph or wirelesat®ns) to coordinate their operation.

Sheikh Said, a devout Muslim, was the son of a hereditary chief of the Nagshbandi dervishes
and his revolt was inspired very much by the activities of a Kurdish nationalist movement
namely Ciwata Azadi Kurd(Kurdish Freedom Society), which later changed its title to
Ciwata Kweseriya Kurd(Kurdish Independent Society), @zadi meaning freedom or
independencé&? Although this organisation was founded in secret in Anatolia between 1921
and 1924, the Turkish authorities were aware of and concerned about the existence of this
organisatiorf-2 In order to neutralize the influence of this organisation the Turkish atigsor
routinely dismissed and severely punished Kurdish officers suspected of having sympathy
with or being a member of the abovementioned organisatfdhis worth noting that this
organi zation had played a cr uwltatheBeyttSebab i n pl
garrison in September 1924, which subsequently had been unsuccessful because the leaders

#'safrastian, Ot heopKiup.82s and Kurdistano,

N, Dersimi, O6Kurdistan Tarihinde Dersimé (Dersim in
Kendal, O6Kur dipsit,p.52 i n Tur keyd,

®chaliand, 6t heopKiup.84 sh Tragedybo,

Bl'wadi e Jwaideh, o6Kur cp.sithp. 208t i onal Movement &,

20l son opines that the role of Azadi was threefold:
Kurds freedom and opportunity to develop their country; and to obtain British assistance, realising Kurdistan
could not stnandtadleorEen®,r g@lnc® opfcit,pdlr5d.i sh Nati onal i smd,
ZMartin van Bruinessempcitopp.878&446/Shei kh and Stateo,
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of Azadiwer e unable to synchronize the Kurdish
uprisings of tribal leaders®

It has been noticed that t would be wrong to construe Sh
religious uprising against modernization and secularization. He was a staunch Kurdish
nationalist and harboured an ambition of creating an independent Kurdish state who was
0si multaaedest ynani onali st and a committed &L
participated in the rebellion, the religious and nationalist motivations were doubtless

mi x &d®hi s is true in |light of the fact tha
identificaion and Kurdish nationalism as antagonistic concepts, nor did they view them as
being mutua®ly exclusive. o

From 7 March 1925, the Kurdish forces had captured a vast area of the country, occupying a
third of Kurdistan in Trkey, and were besieging Diydia Other Kurdish units were

liberating the region north of Lake Van as well as advancing towards the Ararat area and
Bitlis.>*® These actions prompted Turkey to decree a partial mobilisation and sent the bulk of

its armed forces of 80,000 men into the \vayregion°

Although he was supported by some important tribal leaders the biggest weakness of Sheikh
Saidés revolt was the fact that his support
crucially lacked support from urban populace. McDowall notes t 0i t demonstr
again the difficulty of uniting the different geographical, linguistic, s@gonomic and
religious el eme AYMajor&undish gties shch asHiyarbalsr did not join

the revolt due to excessive looting and pillajleoShei kh $ai dés forces.

In spite of its short duration, Sheikh Said’s revolt marked a watershed in the TKukdikh

relations as a result of which the Turkish government adopted draconian measures against
any manifestations of Kurdish culture andioaalism in the aftermath of this revéf One

of the main consequences of such harsh measures against the Kurds in eastern Turkey was
that many of them in the Mosullayet, (claimed both by Turkey and the British Mandate of

Iraq) opted to express a défine desire to become part of Ir&%.

S Entessar, ibid, p. 83.
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The intensity of Sheikh Said’s revolt was such that the Turks had to mobilize three army
corps against the Kurds. Many defeats were inflicted upon the Turkish forces resulting in the
capture of the cities of Urfa, Sea# and Diyarbakir, the capital of Kurdistan, occupying the
southern section of that ciff* Faced with <certain defeat, TI
strategy and logistics pointed to the necessity of finding an access to rebel territory, protected
asitwasby | mpassabl e WMdtwmanaged to petseader Frarce ® .alfow its

troops the use of the Syrian railways to transport its fresh corps and supplies in order to open

a new front against the Kurdish fightéP§.Permission was granted in accordancéhw

Article 10 of the Francdurkish agreement of 20 October, 1991As a result, by 1926, the

Kurdish forces had no alternative but to abandon their positions and retire to the strategic new
positions north of Tigris and as far north as Mount Ararat, wfoem an impregnable natural

fortress. In the aftermath of the revolt, special Gddattials known as Tribunals of
Independence were set t.The most notable was the one that summarily tried and
condemned Sheikh Said along with 52 of his partisans ahddhey were executed in
Diyarbakir on 25 September 1925.1t has been recorded that after the revolt was over, the
Turkish government through the military aut/l
very severely with the Kurds, executing manytted leaders of the revolt and a large number

of the Kurds. More than 20,000 in all were deported from south east and forcibly settled in

the west of the country/?

2.3.3.2Ararat r evolt, 19271930

The second noteworthy Kurdish revolt in the aftermath of the creation of the Turkish republic

was instigated by lhsan Nuri Pasha, a former commander of the Ottoman army. In the
aftermath of the Shei kh Sai d r evoihktthatdhehe T u
only way to bring Kurdistan to heel was to denude it of population. During the winters of

1925 to 1928, almost a million people were deported. Tens of thousands died on the way due

to lack of food and supplies and because of the huge distdreesvere forced to cross in

®safrastian, OKomaitsp.88nd Kurdistand,

®Wadie Jwaideh, 6 Kur diog bit, N205.i onal i st Movement 6,
®gafrastian, OKomatsp.88nd Kurdistand,

%7 This agreement is also known as the FranBliuillon Agreement of 1921. Kurdish and prokurdish sources

have emphasised éhdecisive advantage gained by the Turks to through the use of the Syrian section of the
Baghdad railway. See, for example S. Bdlian, p. 48; Safrastian, p. 83.

®8Wadi e Jwaideh, O6Kur cp.sithp.206t i onal Movement d,
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the middle of the ?hThis seholt taak place khortynafteswSheikhe r 6 .
Said's ended. By 1920, General lhsan Nuri Pasha, the commander of the Kurdish force, was
already in control of the area between Mount Arand the north of Van and Bitlis. Faced

with this problem the Turkish government was slow to mobilise its troops possibly because of
political and social problems that were troubling Turkey at the By 1928, a miniature
Kurdish state had been credt@ Agri Dagh a small army of several thousand well equipped

and well trained Kurdish fighters had been gathered, arsenals and supply depots set up, and
the Kurdish flag hoisted’® The fighting in this revolt was particularly fierce around Mount
Ararat in the northern region of Turkish Kurdistan. This revolt was also of a particular
significance since for the first time it was supported by a secular Kurdish organisation called
the Khoyboun(independence), formed by a group of exiled Kurdish intellectuaded in

Syria and Lebanon with the ultimate ambition of creating a united front in supporting lhsan
Nuri's revolt?’*In October, 1927, Kurdish leaders of diverse political affiliations met outside
Kurdistan to form a national pact, as well as to take nacgsseps to realise their national
aspirationsKhoyboumorganisation was unanimously created as the supreme national organ,
or Kurdish government, and invested that government with full and exclusive national and
international power&® This revolt also rarked the involvement of a regional sovereign state

in which the Kurdish forces secured the tacit support of Reza Shah of Iran who was using the
Kurds as a bargaining chip to force Turkey to settle some of its territorial disputes with
Iran?"® Unquestionaby, this was not to be the last occasion that the Kurds were used to settle
old scores between regional powers. This gave the Kurdish forces the right of passage
through the Iranian territory to receive supplies and equipment from sources in Iranian
Kurdisian and Azerbaijaf’’ By 1929, lhsan Nuri’'s movement was in control of a large
territory spreading through Bitlis, Van, Ararat and Botan. Unable to keep Kurdish revolt from
spreading to other areas of Kurdistan, faced with the resistance of the Kurdis) tutbp

hundreds of Turkish prisoners taken and planes shot down, it compelled the Turkish

'Kendal , O6Kur ddpscit,p.®4.i n Tur keyd,
2Chaliand, 6TheopKctmpd8sh Tragedybo,
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2> According to Prince Sureya Ballrh a n : KHoybbue thereupon proclaimed the independence of
Kurdistan on 28 October 1927, as laid down in the Treaty of Serves, designated Kurdt Bgai Dagh

(Ararat) as the provincial capital of Kurdistan and by resolution, expressed the friendly sentiments of the
Kurdish people for Persia, Armenia, Iraq and Syria, and the determination to wage relentless war against the
Turks, until they had fe for good, the Kurdish soil now under the Greek. The war between Turks and Kurds is
goingonand willgoonunt i | the objective of the Kurd has been
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government to lodge numerous protests with Reza Shah's government, demanding that Iran
prevent the Kurds from using its territory as a military launching base agdaimkish
forces®’® By early 1932, both Iran and Turkey were eager to settle their territorial disputes
and establish cordial relations. On 23 January the two countries signed an agreement whereby
Turkey was given an area around Mount Ararat and Iran géénetbrial concessions around
Van to the west of Uromiyaff®
However, the Turkistiranian rapprochement had taken place two years before the signing of
the 1932 agreement in which the Turkish government finally managed to convince Reza Shah
to cut off syply of arms and equipment to lhsan Nuri's forces as well as allowing Turkish
forces to enter Iranian territory in pursuit of the Kurdish fighters. In spite of its earlier
success, Ihsan Nuri's revolt succumbed to the inevitable defeat faced with mucbrsupe
Turkish army and the fact that it was no longer supported logistically by Iran. Defeated Ihsan
Nuri and some of his closest allies escaped to Iran but many other members of his inner circle
were executed publicly or severely punished by the Turkisty. & In the aftermath of the
defeat of lhsan Nuri's revolt what followed was one of the harshest treatment of the Kurds
meted out by the Turkish army which included the mass deportation of Kurdish villages, the
exiling of Sheiks and Aghas as well as forecedruitment of young Kurds into the Turkish
army to name a fe#?* The Turkish government also condoned acts of vigilantism against the
Kurds during this period of repression, and in some cases legally sanctioned such behaviour.
An example of this is begdtustrated in Law No. 1,850, which reads:
Murders and other actions committed individually or collectively, from tffec2Qune
1930 to 18' of December 1930, by the representatives of the state or the province, by
the military or civil authorities, by the local authorities, by guards or militiamen, or by
any civilian having helped the above or acted on their behalf, during the pursuit and
extermination of the revolts which broke out in Ercis, Zilan, Agridag (Ararat), and the
surrounding areas, including Pulumur in Erzincan province and the area of the First
Inspectorate, will not be considered as crifiés.
According to Chaliand the repressioame down on all the Kurdish regions, not just those

involved in the revolt which included mass deportation and dispersion of the Kurds. The law

®Chaliand, 6TheopKctmpd8sh Tragedybo,
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20 For example, the Turkish army reportedly arrested some one hundred Kurdish intellectuals in Van, sewed
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of 5 May 1932 instituted four separated categories of inhabited zones three of which were in
Kurdistan®®® For example, in February 1932, a large number of Kurdish people were

deported to Anatolia, and this policy continued until 1835.
2.3.3.3The Dersim revolt of 1937

The third major revolt happened in the mountainous region of Dersim highlands in January
1937. The Delis revolt was one of the bloodiest that took place after the creation of the
modern Turkish republic. Some scholars have even questioned whether in the course of
quelling the Kurdish forces Turkish army committed genotfdé&c c or di ng t o Ken
carefuly prepared attack on this last pocked of Kurdish resistance was an integral part of the
Ankara government s policy “fThe mhakitanesmfetidsl p ac
secluded and inaccessible territory, who spoke the Zaza dialect and weveer®llof
extreme Shidéda I slam had always retained thei
central rule even throughout the reign of the Ottonf&hsAn indication of their
rebelliousness was the fact that its inhabitants had not joinddiatinédiyeregiment and had

refused to participate in the Rus§orkish wars, of the First World War, or the Turkish war

of independence as well as had not taken part in any of the previous Kurdish *févolts.
Because of the difference in their religious affiliatioryttwere indifferent to the abolition of

the caliphate and were certainly not in sympathy with the religious doctrine of Sunni Kurdish
Sheikhs?®® However, the intrusion of Turkish secular laws and arms shattered the linguistic,
religious and geographic istilan that had hitherto checked the spread of Kurdish
nationalism among the Dersim KurtfS.

Dersim was situated in a terrain surrounded almost on all sides by the higicaposd

peaks of theMerjan Dagh(about 3,500 metersMntsur Daghand others. Dersirwas an

oasis of green fields, shady valleys, ancient forests and flourishing orchards. It has been
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noticed that until 1908 the place was hardly known to the Turks, its population led an isolated
life of agriculture, cattldarming and vinegrowing?®* It is worth noting that during 1930s,
the Kemalist policy towards Dersim had been remarkably v&§uEhe main cause of
Dersim revolt has been attributed to the promulgation by the Turkish government of a law
designed to enforce assimilation, which particularigensed the Kurdish population of
Dersim?®® Furthermore, according to the 1932 law on accommodation, Dersim had been
designated to the fourth category which was to be totally evacuated from its Kurdish
population?® In 1936, the Turkish government attemptedransfer the population from this
region but in spite of involvement of 60,000 Turkish troops and because of inaccessibility of
the terrain the Kurds managed to resist such move. Elphinston notes:
It would appear that the Turkish government policy, hadhe first place, antagonised
the Kurdish patriarchal feudal leader; in the second place, it had led to the opposition of
the religious leaders, and finally, the Kurdish people themselves had been aroused by
the fear that they might loskeir separateacial identity*®
In step with other Kurdish revolts of this period, this uprising was led by a religious chieftain,
eightytwo-yearold Sayyid Riza of Dersim. He led the revolt for two years resulting in heavy
losses of life and material for both thevgenment forces and the Kurt.Due to the
isolation of the region and censorship imposed upon military communiqués, little is known
about the military operations and loss of life on both sides. However, on the basis of the
information available the supm®on of Dersim revolt involved a considerable military
operation as well as a high intensity armed conflict between the warring parfies. the
first time the Kurdish forces resorted to guerrilla warfare, which the conventional Turkish
army found diffiazlt to deal with. This conflict was unlike anything fought on Kurdish
territory, in which there was no front, no battles between large military fithis heralded
a new tactic used by Kurdish fighters against a sovereign state. By the end of summer of

1937, in spite of massive use of poison gas, heavy artillery and the use of air bombardment,
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the Turkish army could not overcome resistance of the Kurds in D&$irhis prompted the

Turkish army to concentrate three army divisions and most of its air iiorttee Dersim

region. It took until October 1938 to finally break down the resistance of Dersin population.

Due to running out of food and ammunition they decided to lay down their*&trike

leaders of the revolt, including Sayyid Riza and their famidiesendered to the Turkish

army. The leaders were summarily tried and execlifeds a retaliatory measure the

Kurdish government embarked upon a massive deportation of Kurdish population of Dersim

region®%? It has been alleged by Kurdish sources that i resorted to the most inhuman

methods to punish the rebels both in the course of and after the*févidtnoted above,

there are no official casualty figures available to ascertain the number that were killed during

the revolt and deported in its afteath®** Nevertheless, one source estimates the number of

casualties at forty thousand and another puts the number of Kurdish families deported at three

thousand®® Some observers are of the opinion that the violence of the repression smashed

the Kurdish reistant movement which was not to be rebuilt until the 18%0sendal says:
The whole affair reflected so badly on the
area beyond the Euphrateso was decl ared o
was kept nder permanent stage of siege till 1950. The use of Kurdish language was
band. The very words AKurdso and AKurdi st :

history books. The Kurds were never ever referredtoey t A mou®t ain Tur k

2.4 The Kurds in lraq: 19231945

2.4.11raq: a British c reation

Although Mesopotamia is recognised as the cradle of civilization and the city of Baghdad has
a long history of contributing to the Islamic culture, the Country of Iraq is a twentieth century
creation®® In fact, it has been described as a British credffdbBefore World War | ended,
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Britain decided to create the state of Iraq, initially by adjoining the two Ottoman Provinces of
Basra and Baghdad, making them come under the jurisdiction of the Britislatognpower
under the provisions of the secret Sykésot Agreement'® On 1 May 1920, théeague of
Nations gave Britain mndatory power over Irat}* With the discovery of oil in th¥ilayet
(province) of Mosul, Britain changed plans and decided to indiliolgul (populated mainly
by Kurds) as part of the new country of If&§Vanly notes that:
€ the British imperialists who were in co¢
appropriate the oil fields in Southern Kurdistan, they were going to ride roogloser
the peoplebs aspirations. They were quite
together the three ancievitayetsof Basra, Baghdad and Mostif
So in 1918, Britain occupied Mosul still under the Ottoman jurisdiction in violationeof th
armi stice of Mudros between the Allied Pow
October 1918 In November, 1918, Britain forced Turkish General Ali Ihsan Pasha to sign
a capitulating agreement followed by the complete withdrawal of the Ottoman favoes
the province of Mosut®® In fact, this was a partial occupation of the Mosul province by the
British forces since the city of Sulaymaniya was under the occupation of one of the well
respected Kurdish nationalist leaders, Sheikh Mahmud Barzinji wkedrdorces over an
area extending to Kurdistan in Iral!.As will be seen below Sheikh Mahmud staged two
rebellions against the British forces as a
Arabs in Irag®’ What Sir Arnold Wilson, the main Britistofitical officer in Bagdad, says is
indicative:
The Kurds wish neither to continue under the Turkish government nor to be placed
under the control of the 1lraqi gover nment
four out of five peoples supported Sheikkae h mudoés pl an to set up
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Kurdistan €& the idea of Kurdistan for the
Kurds were anxious to break their ties with Turk&.

The British occupation of Mosul also resulted in many skirmishes amongadwers

involved, but the British who were to administer the new Iraq, prevailed and in 1925 Mosul

was attached to Irat®
2.4.2 The false promise of selfule

While the Kurds of Iran and Turkey were affected dramatically by the Westernized policies
ofthoseat es, this was not **timtee casa sfdraqfrather tharr a q 6 s
assimilating the Kurdish population in order to amalgamate the province of Mosul, the British
policy favoured appointment of local Kurdish leaders to administer under theiafiregt
their British advisors. Let us not forget that the Treat$e¥reshad provided the possibility
of a sovereign Kurdistan including the province of Mosul, under the proviso that the majority
of its inhabitants voted for independeri¢eEventually, athe Cairo Conference of 1921, the
idea of allowing the emergence of a separat.
in the north Mesopotamia was finally discarded in favour of retaining it as a part 6f4raq.
By the time the state of Iraq waseated Britain had long since betrayed its offer of-self
determination to the Kurd$® These broken promises and lost opportunities convinced many
Kurds that they were O6expendable tools in t
throughout the twentth century and beyontt’ Unfortunately, for the Kurds of Southern
Kurdistan in the precarious period following the World War |, they were insufficiently united
to press on for independence or other collective rifAtelcDowall says:
The Kurds were politidly inept in their response to the post war situation. Poor
communications, diffusion of society and the adversarial nature oftiiiial relations
made the presentation of a united political position virtually impossible. On the whole

most Aghas and Sids were happy to fall in with British plans, since, these included

3BA. Wil son, 6M4%0 (Londoa 4631, p.1103, 127, 129, 134 & 137 cited in Ismet Sheriff

Vanl vy, 6Kurdistan in I raqbd, p . 145
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administration through the traditional patronage system; but subordinatfoatiaule
stuck in their craw®®

Britain faced opposition from the Kurdish population of Mosul Province elsag Ataturk

who was decidedly dissatisfiétf. Aziz opines that:
Between 1918 and 1929 the British policy towards the Kurds was to encourage Kurdish
nationalism but not independence. From 1918 to 1923 British colonial officers had no
clear policy or apmrach towards the Kurds or Mesopotamian region. Many observers
felt that the British policy in Kurdistan was vague and amorphous. British Policy was
not only fluid, but it also varied according to the perceptions and interests of decision

makers®?®
2.4.3 The estdlishment of monarchy: the nascent Arab tate

Nevertheless, there is no doubt that there w
and the one put into practice in the Middle F450n 23 August 1921, following a faked
referendum organised by thritish mostly shunned by the Kurdish population of the
Province of Mosul, Britain installed Emir Faisal, on the throne as the King of new Hashemite
monarchy in Irag>° Faisal was a prince who was not from Iraqg. In order to forge a unitary
system in IraqBritain sought to integrate the Kurds into the new state by allocating the
Kurds some senior positions within the new Atat administratioi-' But as one
commentator noted, the British authorities
highofice while those in Baghdad*Moo®lovardi Br it
intention was to establish one or several semiautonomous Kurdish provinces under the
jurisdiction of the nascent state of Ir¥g.In fact, the 1921 Iragi Constitution declaredttha

the state of Irag was comprised of two ethnic groupings Arab and Kurds, and that Kurdish

along Arabic was recognised as one of the official languages, Natali notes that because of
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groupso6 rights in the new state é even Owel ¢
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commission to Iraq that recognised the quaasit onomy of t*#kis Vit oa | gr o
note that: O0by treat i n ity vonsAtab Ira® theoBrilismgaee as a
Kurdistan semlegitimate political status from the outset of the nation i | di ng&° proj e
Therefore, Irag was divided into two zones oefral and alArab (or the central and southern

Arab zone which included Baghdlaand Basra provinces, and the northern territory which
included Mosul of alraq atCadjmi (IrakPerse)>° Britain even attempted to institutionalise

Kurdish identity in the newly formed state of Iraq by issuing an Aiglgi Joint Declaration

on 24 Decerber 1922, which solemnly recognised the right of Kurdish population to form an
autonomous Kurdish government within the frontier of ff¥dn order to calm the restive

Kurds, a joint Anglelraqgi state of intent was issued in London on 20 December 1922:

6Hs Britannic Majestyds Government and the
Kurds living within the boundaries of Iraq to set up a Kurdish Government within those
boundaries and hope that the different Kurdish elements will, as soon as passiblat an

agreement as to the form which they wish that government should take and the boundaries
within which they wish it to extend and will send responsible delegates to Baghdad to discuss

their economic and political relations with his BritanniciMast y6s Gover nment

Governmen® of Iraqgq.d
But according to Vanly, the aforementioned
province of Suleymanieh, which é had no desi

Iraq and soughttopwse t he struggl e f or *%Thid dissatisfactiond uni -
was partly the reason for a series of rebellions which also British forces were deployed
against Kurdish armed groups. Moreover, rather than neutralising ethnic and religious
differences in Iraq with a heterogeneous population of comgp ed Shi 6a Ar ab (&
Sunni Arabs (20 per cent), Shi éa Kurds, Shi
cent), the British opted to elevate the minority Sunni Arab population to rule over the others.
Indeed, for many decades to come thibalance became a bone of contention in regards to

the relationship between the Sunni Arab ad

population of Iragt*’ Reeva Simon explains the ideology of the new Iraqi state:
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|l ragds Ai magi ned Ambymatherithary agisvobiMesopotamians, o f
Arabs whose identity and history were fashioned by Arab nationalist ideologues. These
new elites, or priesthood, teachers who taught from the text books commissioned by the
Ministry of Education in Baghdad, attgpted to amalgamate the Sunni minority elite
with the ethnic and religious minorities
nationalism in order to forge a RAmabidentity for the Iraqis**
By 1925 the British affirmedpothay o6ft Hiserr
Government to encourage or accept any responsibility for the formation of any autonomous
or Kur d**sHRurthermoeet ie 1986 when the Iragi and British Governments were
assured of the control of the Kurdish region they rediemetheir promises made earlier to
the Kurds in 1922:
é ®8th His Britannic Majestybs Government
absolved from any obligation to allow the setting up of a Kurdish Government by a
complete failure of the Kurdish elemeragven to attempt, at the time this proclamation
was made, to arrive at any agreement among themselves avrwatd any definite
propodils é
The only assurance for the Kurdish population that remained was the stipulation made by the
League of Nations wose Commi ssion had advised that:
administrators, magistrates and teachers in their country be drawn from their own ranks, and
adopt Kurdish as the official langud®%s in al
will be pointed out below, Kurdish revolts in Iraq followed the British announcement to end
their mandate in 1930, as wel |l as |l ragbés acc
the fact that Britain reported to the League of Nations in 1928 thatughh&urdish
popul ation in Iraq O6dream of an wultimate un
peoplesd they 6éon the whole for the presen
treat ment and pr i viBatghe periodiof llcas ghorteliyed and j oy . 6
publication of the Angldraqgi Treaty of 1930, which ended the British Mandate and
established the independence of the state of Iraq in 1932 failed to live up to the Kurdish
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safeguards the basis of the inclusion of Yikyet of Mosul into the Mandate for Iraqg.
Consequently, there was dissatisfaction among the Kurdish population of Iraq which led to
the second revolt by Sheikh Mahmud. Yet again with the aid of the British forces his revolt
was defeated again in 1931, but this time tévolt did manage to put Kurdish issues on the
international agend®?® This left the new Iragi government with no alternative but to pass a
local language law in February 1932, which provided that Kurdish speakers rather than ethnic
Kurds would fill admitistrative and teaching positions in tigayet®*’ In this way:
The guarantees required by the league had been rid of their content: the nominal
protection of cultural and language rights of the majority Kurdish population in the
Vilayet vanished. For itpart, the League of Nations did not stand in the way of Iraqi
i ndependence. The Counci l of the League a
that it was unnecessary to require from an independent Iraq the guarantees it had sought
from Great Britain as Madatory, deeming the measure of the Local League Law
adequate fothe termination of the Mandat&®
Britain according to McDowall:
Thus found iitself a compromised accompl i
Kurdistan bereft of any special status. hsva shabby end to the hifibwn promises
with which British political officers had entered Kurdistan in 1918, and a betrayal of

the assurances given by Arab Iragi ministers during the formation of the Irad*$tate.
2.4.3.1Kurdish r evolts in Iraq

Although the repression of the Kurds in the newly created state of Iraq in thevartperiod

was not as punitive as in Turkey, the amalgamation ofvitagyet of Mosul into Iraq
necessitated military subjugation of Kurdish nationali&s stated abovéraq was created

after the collapse of the Ottoman Empire and its Kurdish population found themselves under
the rule of King Feisal, an Arab, imposed by the British. Due to the vast reserves of oil and
gas the British annexed southern Kurdistan whichushedl Vilayet Mosul, with its Kurdish
majority population, and set upon extending their sphere of interest among the Kurdish tribes

based there. Although, this was only a partial occupation of southern Kurdistan since Kurdish
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nationalist movement led by Skie Mahmud of the Barzinji tribe had Sulaymaniya region
under its control. At first, the British seemed to have aimed merely at maintaining friendly
relations with these tribes and used them as a buffer zone against the Turkish aggression
toward the newlyformed Iraqi state. Initially, British policy favoured the appointment of
local tribal leaders to administer the territory, under the supervision of British adi7fsors.
The aforementioned Sheikh Mahmud was one of the most prominent of such local tribal
leacers and although not universally supported by all the tribes as their leader, he was
accepted by the Kurdish notables in Sulaymaniya as their [E4derthe autumn of 1918,

the Ottoman Commissioner and the Military base in Sulaymaniya surrendered th Sheik
Mahmud, hence officially ending Ottoman administration in that regfo@onsequently,
Sheikh Mahmud was left in sole control of Sulaymaniya. On 1 December 1918, Arnold
Wilson the acting civil administrator for Mesopotamia had endorsed Sheikh Mahmud as
governor of Sulaymaniya, and assigned other Kurdish officials to administer various sub
divisions under the guidance of British political officé¥$As governor of the autonomous
Kurdish entity, Wilson had the authority to run local affairs and to appoindigtu officials

in different areas under his controy.
2432Shei kh Maevwabtaud o6 s r

Once Faisal was in power he imposed his authority in the Kurdish region which until then

had been under British control. However, the coming to power of the Kemalist regime i
Turkey had reignited its desire toirapose its control ovevilayetMosul through instigating

a campaign of unrest in June 1921. This resulted in uprising under the guidance of Turkish
officers driving the British out of Sulaymaniya in September of year. In order to counter

the Turkish advances the British turned to Sheikh Mahmud, the only leader who had
sufficient influence among the Kurdish tribes in order to prevent the recapture of the rest of
southern Kurdistan by the Turks. Upon his returrStdaymaniya in October 1922, Sheikh

Ma h mud procl ai med hi mself as t he oking of
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administration in order to run the territory under the auspices of the British advisers. In
reality, the British had used Sheikh Mahmud &sch against the aggression of the Turks but
eventually the cooperation between the British administrators and Sheikh Mahmud broke
down. Two reasons have been cited for this break down of relations. First, Sheikh Mahmud
wished to include Kirkuk to his admistration against the wishes of the British, who wanted

it administered from Baghdad. Secondly, Sheikh Mahmud decided, to play one power against
another in order to strengthen his own position rather than taking on the Turks as the British
had intended. B\vertheless, the biggest contributory factor to the breakdown of relations
between the British and Sheikh Mahmud was the failure of the first Lausanne Treaty in
February 1923, which resulted in the British change of policy towards Sheikh Mahmud and
the sdl-proclaimed Kingdom of Kurdistan. Therefore, Britain withdrew all financial and

|l ogi stical support for Sheikh Mahmudos admir
southern Kurdistan from Baghdad, which left the Sheikh and the nationalist coatedarim

with no option but to revolt against the British and to declare independence in May?3919.

In preparation of the revolt he raised three hundred armed followers on the Iranian side of the
border®®” The revolt started on 22 May 1919, with the armfsall British military and
political officials in Sulaymaniya and ejected the British garrison of IeWfeSheikh
Mahmud declared himself the ruler of all Kurdistan, seized the treasury, appointed his own
administration officials and raised his own ff&3. The British decided to take
countermeasures by sending a small expeditionary force from Kirkuk to Sulaymaniya to
challenge Sheikh Mahmud, nonetheless the force proved inadequate and had to withdraw to
Kirkuk.3*° In the eyes of the Kurdish population thislitary success had an immediate and
electrifying effect throughout southern Kurdistan tribes on both sides of the border (Iraq and
Iran) they proclaimed themselves for Sheikh Mahrifad.

The role of Britainds Royal Ai re i Fohr cMa h(nRIAIR)s
revolt was critical. Lacking sufficient troops to quell the Kurdish uprising in Iraqg, Britain
used the Royal Air force (RAF) to bomb the Kurds, setting an enduring precedent for the

region and the whole worf§?
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2.4.3.3The anergence of MullahMustafa Barzani

With the subjugation of Sheikh Mahmudos nat.i
family would emerge whose name would become synonymous with Kurdish nationalism and
its aspiration for selfleterminatior’®® The Barzani family haglayed a pivotal role in the
Kurdish nationalist movement since 1936&The history of their mutiny against central rule
goes back to 1907 when Sheikh Abdel Salam Barzani revolted against the Ottoman rule for
the rights of the Kurds to be respected, wHeth to his arrest and execution. His brother
Sheikh Ahmed Barzani became the next torchbearer for Kurdish autonomy by challenging
the authority of the British Mandate holder of Mesopotamia which brought about a revolt
between 1931 until 1934. The revaladed when Sheikh Ahmed Barzani, a determined and
skilful leader in mountain warfare, send several hundred armed men across the border to
support the Kurdish revolt of Mount Ararat to no av&ilAccording to Entessar:
He was never able to acquire the ded assistance of other Kurdish tribes in
confronting Iragi and British troops. Another and perhaps more serious cause of the
failure of Sheikh Ahmedds revolt was his
settle the Assyrian Christians who had leftbeen expelled from Turkeynoor near
Barzani tribal land&®®
The revolt was finally put down by a combined operation of the Iragi land forces aided by the
Royal Air Force bombardment which de¥troyed
Nonethelessa group of his supporters continued armed struggle which was to keep the entire
region in a state of insecurity until 19%%1 n 193 2, Shei kh Ahmed Bar :
heavy losses on Iraqi forces before surrendering to Turkish troops in June oath&hgskh
Ahmed, his younger brother Mullah Mustafa and theilofeérs were eventually exiled to
Sulaymaniya and whereas,
€ Shei kh Ahmed Barzani 6s star began to fa
for another twenty years. Mullah Mustafa Barzewould head a revolt that appear to
have more to do with personal animosity toward the Iragi leadership, and was actually
related to the 1943 Kurdish famine, then to a nationalist rebellion. When his forces

clashed with police in Barzan in 1943, he becaime focal point of the Kurdish
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discontent with the Baghdad government. The Iragi military again took heavy
casualties in attempting to suppress a Barzani, and again, this time Mullah Mustafa
Barzani woull flee over a border to safety’
With the hope of g&ng up their own independent state dashed, the Kurds continued to
embark on minor revolts which were aimed at the lIragi government. However, their
nationalistic aspirations were to be realized albeit for a short period across the border in
Iran®"® Indeed, Mullah Mustafa Barzani would make his name a household one as the
military commander in the nascent Kurdish Mahabad Republic irfftan.

2.5 The Kurds in Iran

2.5.1The end of the Qajar Dynasty

In step with other Kurdish nationalist movements, the mod€éundish movement for
autonomy in lran is a new historical phenomenon which started emerging in the late
nineteenth century/? So far this study has concentrated only on Kurdish regions which were
the spoils of World War {73 yet the Greater Kurdistan alsocindes the Province of
Kordestanin Iran3"* Kurdistan in Iran has always been a problematic territory for the Persian
(Iranian) government’® As stated above, the first division of Kurdistan between the former
Persian Empire (modemay Iran) and the formeédttoman Empire took place in 1514, this
partition was formalised when Shah Abbas Safavid signed a treaty with the Ottoman Sultan
Murad in 1639. The frontier through this part of Kurdistan has hardly changed evet'Since.
Indeed, the Kurds of Iran had beewalved in armed struggle against the hegemony of the
central government in Isfahan (the old Iranian capital) and later TéHr&mce then, both

the Ottoman and the Safavids embarked upon establishment of powerful centralised

gover nment s, an@auntep to the relative tfréedotn ofrKurdish principalities and

¥Al 1l ain, 6lnternati oopadit,pl26w in the Middle Eastd,
3Entessard Kur di sh Et hapcit,@.t54.onal i s mod,
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37" The Official webite of the Province of Kordestan, Iran: http://en.oskelrir/
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378 See Rashid Yassentiurds va payvasteg Nejadi va Tarikhie Uo(the Kurds and TheiRacial & Histoical
Bonds), Tehran: Amir Kabir Publications, 1984, pp. -203.
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l ed t o Kur’8ons stratege which dersed 8uccessive Persian kings well was the
policy of divide and rule, to use tribal hostilities among the Kurds to their advatitagye.

the midnineteenth century most of the sesovereign Kurdish principalities had come under

the direct control of the central government in [f#hHowever, as noticed elsewhere the
most significant event of the late nineteenth century which concerned both peuislistan

was Shei kh Obeydull ahds wuprising in 1880, w
and Persian Kurdish entities. This has been cited as the first modern Kurdish movement with
the aim of creating an independent Greater Kurdi&tan.

After the collapse of the Ottoman Empire the Kurds living in Iran were also affected by the
hopes and aspirations of their kinsmen and the events taking place across the artificial border
between them and their Kurdish brethf&Undeniably there was affinity beeen the
Persian Kurds and their more numerous kinsmen living within the Ottoman Effipire.
According to Noel, many Kurds from Sulaymaniya left for Iran shortly after the termination
of hostilities in World War | to preach the idea of a united Kurdidtamhere were also

some Kurdish tribal leaders in Persia who advocated the creation of the Greater Kurdistan
and sought the help of Britain to realisé®tIn fact, the two important Kurdish leaders in
Persian Kurdistan, Ismail Agha Simik®of the Shikak and Shidi Sayyid Taha of Nehri,

were known to be working closely together on a plan for the inclusion of the Persian Kurds in
an independent Kurdish state with the help of the BrifisiThe disintegration of the
Ottoman Empire coincided with the weakness of@agr central government which opened

the way for the emergence of Kurdish nationalist feelings in>ffam the early twentieth
century, Persia went through its first constitutional revolution in 1906 giving it a constitution

and parliament®® It is worth noting that Iran as a nation is a tapestry of different racial and
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ethnic grouping&:° Due to power struggle within the government the country was in turmoil
and perpetually challenged by regional warlords and tribal leaders especially inrtishK

inhabited region.
2.5.2 Reza Shah and Iranian mtionalism

By the end of World War |, Persia was in administrative and financial chaos, McDowall
notes that:
Tribal fighting, anarchy and famine plagued many areas; Gilan was in revolt, both
Soviet andBritish forces were still on Iranian soil; in Tehran the government had fallen
as a result of its universally unpopular acquiescence to the 1919 Agreement with
Britain which implied protectorate statu
circumstances tluded the imminent threat that rebel groups in the Caspian region
would march on Tehran, backed by the Red Army. Iran seemed weaker than any time
in the nineteen century?
In fact, by the virtue of signing of the 1919 Angdtanian Agreement Iran becanaesemi
colony of Britain, even though it escaped the Mandate SySfefrhis created a power
vacuum in the region, enabling the Kurdish tribes to once again challenge the Ottoman and
Iranian authority in Kurdistart> With the downfall of theQajar imperial sytem and the rise
of constitutional monarchy the new elite in Iran, as in the case of Kemalist Turkey and Iraq,
pursued an ultraationalist policy based upon centralising and secularising the
government® By 1921, the Kurds in Iran had to deal with thanian forces under the
command of Reza Khan (latblecameReza Shahn 1925 who had come to power in
February of that year in a military coup ®t at . Il t h asstabilzestine country e d t h
and consolid@ power, Reza Kan, like the British and urkish officials, reached out to the
traditional stratum tied to imperial structures. Although he repressed tribal revolts with force,

Reza Khan permitted the chiefs to retain relative autonomy in their localities.
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But, he adopted a different approach tt he Kur di sh i ssue. As
promising KurdishPersian fraternity in a future Iranian state or creating committees for the
development of southwest Iran, he addressed the Kurds strictly as a tribal community and
later criticised foreig;g over nments for stirring rivalr

Upon accession to power, one of the central

of all tribal regions across Iran including the Kurdish aféaBy doing so, he intended to
stamp his authority on the country especially in relation to rebellious tfiB&onsequently,
he turned his attention to reorganizing the Iranian army to meet this challhyepite of
this, even his authoritarian regime was not immune from Kurdish sewdiich directly

challenged his central authority.
253 Si mk ewlss r

The revolt of | smai | Agha Simkobés was t

government by a Kurdish leader since the end of World V¥&rSimko the chief of Shikak

tribe who exercised control over the region west of Lake Urmiah was one of the first Kurdish

tribal leaders to call for an independent Kurdistan under his lead&?shif® has been

described as one of the most remarkable personalities to emerge in Kurdistantluiring

World War 1°?He came to prominence during the period of constitutional revolution and the

ensuing internal turmoil in Iraf° He succeeded his brother
treacherously murdered by the Persian Créince in 1907% However Natdlopines that:
6Si mko may have occasionally considered
was to protect his property rights and local power networks in the shiftingteryieth
century p ol Although ISimko avastne ardinarf@ader but he lacked a clear

political programme and never managed to administer the territory under his control

3% see also R.M. Burrelliran Political Diaries, 18811965 vols 14, 6, 1011, London Archives Editions,
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effectively in order to create an independent st&te 1918, Simko had refused to link up
with Armenians in resisting the Turks and murdettesl Assyrian Patriarch Mar Shimun for
which he gained notorief{)” In the same year he managed to capture the region between
Lake Urmiah and the Turkish border. The acts of violence committed against the Assyrian
community earned Simko a fierce reputatignagbandit which prompted the Western powers
to deny him support. In the last days of @&jar Dynasty the central government had tried to
eliminate him by dispatching the brigade of Persian Cossacks, led by Russian colonel Filipov,
which Simko managed tdefeat. As a result of this event and due to the weakness of the
central administration in Tehran, he managed to exercise a tenuous control over the territory
until 1921. The biggest problem facing Simko was that the territory under his control was not
only resided by the Kurds but also Azeripea ki ng Shi 6a and Assyri a
whom had been involved in long running conflicts against the Kiifd$he cities of
Uromiyeh, Salmas and Khoi which are claimed by the Kurds are predominantly Azeri in
conposition and had no intent {"SmOctoter192¢,ihedg par
moved his headquarters to the old Mukri capital of Sawj Bulaq (Mahabad), where he was
reported to publish a newspapBigja Kurd(Independent Kurdistan), intended tov&eas a
mouthpiece for Kurdish aspiratid’
In the meantime, there was a truce maintained between Simko and the central government
mainly to give Reza Khan much needed time to set up a powerful central administration and
reorganise and modernize the l@miarmy as well as addressing his preoccupation with the
task of pacifying the disaffected elements in various part of the cotihtijhe Iranian
government:
€ Even tried to come to terms with him b
measure ofautongn t o t he Persian Kurds ¢é Simko, h
impatient. Taking advantage of the still unsettled condition of the country, the Kurdish
leader decided to strike a decisive blow for the realisation of his df&am.
The Iranian government sigd the now famous treaty of February 1921 with the Soviet
Union and then reached an accord with Turkey on 25 October 1922, which completed
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Si mkods *Plssummer of b9A2, Simko had declared himself in open revolt against

the central government andanched on Maragha in which time he reached the widest extent

of his power*'* The Iranian army led by Reza Khan took part in a decisive battle on 25 July

1922, and delivered Simko a crushing defeat in which out of his ten thousand men Simko was

left with only a thousand all from his trifé® He fled across the frontier into Kurdish zone of

l raqg, and then Turkey, 60in the operations ac
the Persian army by sending powerful units to the Tesian frontier. Thisaion on the

part of Turkey marked the en d"Hdi$strufgleikalyd s c oo
came to an end in 1930, when he was pardoned by Reza Shah who made him governor of

Uchnovieh and subsequently his forces assassinated him a few®@a§§ i mk ods r ev o

compared to other Kurdish | eadersdé was very
é It was the first major attempt by the K
Il ran. Despite some i nit imaté failoné toiedtablishya s uc c

genuine Kurdish nation state has become attributed to his inability to overcome his
parochialism and his inability to create a state in the modern sense of the word, with an
administrative organisation. He was chiefly interdste plunder and as he could not
loot his own tribe or the associated tribes, he raided and tried to dominakaircbsh
region, like Salmas, Uromiyah, and eventually Khoi reducing the population of this
districts to utter ruin and despéif’
Re z a Slécisivedistory over Simko and other tribal leaders heralded a new repressive
era for the Kurdish population of Iran in that he created a centrally controlled administration
based on national unity of all Iranian peoples, an artificially imposed Pe@i@aiousness

that was fronted by the smlled Society for Public Guidané®

2.6 The Kurdish Mahabad Republic of 1946

The most serious Kurdish challenge to authority of the three sovereign states under

consideration was the creation of the Kurdi s
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75



auspice$?° The AngloSoviet invasion of Iran in September 1941 resulted in tHepse of

the preaGer man Reza Shahos administration t hr ou
Kurdistan, which was divided into three zofl€sThe northern zone was under Soviet
occupation, the southern zone under British control and crucially the middlevas left

under Kurdish control as a buffer zone between the two occupying féfdagheir attempt

to annex the northern part of Iran (at the time under their occupation) to the Soviet Union,
nationalist ferment was actively promoted by the Soviet®th the Azerbaijani and Kurdish

areas of Iraf?® One of the consequences of this collapse was the Kurds seizure of vast
guantities of arms and ammunition left behind by the retreating Iranian forces before the
advancing Soviet Arm§#* The invasion of Iran byhe Allies put a stop to continuation of

Reza Shahods draconian tri bal policies. Re z e
suppression of native institutions; not even native dresses were immune from this fffactice.

The Persian Kurds who resented R8&zaa h6s tri bal policy were no
such draconian measures. Since, for almost two decades, the Kurds had been forced to submit
to the Shahdés despotic rule and his official
injustices sffered by the Kurd§?® Because of this void the Kurds showed the willingness to

break away from the Iranian unitary syst&hThe zone held by the Kurds was to become a

centre of Kurdish political activities. Free from outside control they embarked upbimgh

they had been denied and boldly sought to gain their autoffSrajowever, it was in the

town of Mahabad, within the territory inhabited by Iranian Azeris that the most significant
Kurdish political developments were to take pl&CeOn 16 August 1943a group of young

Kurdish merchants, intellectuals and petty officials of the town of Mahabad established

Komalai-Zhian-i-Kurd, or ACommi tt ee of Kur di sh Yout ho
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42 Accordingto Roosvel t, Athe Kurds |like other Ilranians force
kept their cloths hidden in their homes, a symbol of their national pride, until the Allied invasion, when they
suddenly blossomed out in themo, ibid, p. 251.
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itself into KDPI (Kurdistan Democratic Party of Irafj’Infact,6t he Komal a sprea
not only in Iran but in other countries as well, where Kurds saw in the new group a more
vigorous force than in the Thid davdlopmmeat! Kur
heralded a change of policy in Kurdish nationatisdbvements in that urban intellectuals

pl ayed a pivot al role above and beyond tri
naturally feared autonomy as the first step in a move toward separation and then
amalgamation with Kurds from other lands undev $oe t s p 8*nirs ther nseantinge, 0

the KDRI managed to secure the tacit support of the Soviet authorities for the creation of an
autonomous Kurdish republfé® However, the eventual leader of Mahabad Republic Qazi
Mohammad did not join the aforementiongalitical party until October 1944, but he very

quickly became its dominant personalftt§.Subsequently, a cabinet was convened by Qazi
Mohammad consisting of mainly tribal chiefs, merchants and urban intellettudlse

cabinet carefully maintained relatis with both, the central government and the Soviets in
Azerbaijan andle factoperformed many of the functions of a local governnf&hit should

not be forgotten that, the Soviets provided military training to the traditional Kurdish forces,
although thi financial support was rather meadféThis led to the issuing of a Kurdish

mani festo that sought , above all, the folloc
freedom and selfjovernment in the administration of their local affairs, and obtaimauotg
within the | i mit?%®Thefmiltanhreuscle foa this tny repulili@was . 6
provided by the Iraqi Kurdish leader Mullah Mustafa Barzani and his men fresh from their
defeat against Iragi government as well as the assistance of the SmvigtrRy that blocked

any Iranian reinforcement from arriving in the regfdhThis relative stability enabled Qazi
Mohammad to proclaim independence on 22 January 1946, and Kurdish replaced Persian as
the official languagé’®’As Mc Dowal | s atheRepublic df Blahabddevas theh a t

430 KDP-Iran, sought mtonomy of Kurdistan within the unitary system of Iran and the recognition of cultural

rights, a policy maintained by this political party until now.

“'Roosevelt, o6the Kur op.sithp.Bepublic of Mahabadd,

“2R.W. Cotomal i $ NRtishurghUrPal97m,p. 71.

“BW. Eagleton, 6Thfe 1KOu4r6doi,s hiOsR gombadb |U.cP .o

““Chaliand, o6t heopKiup.@i sh Tragedybo,

“®Eagleton, 6The Kuropicisph67/Republ ic of 194606,

3 Keesing's Record of World Eventirmerly Keesing's Contemporary Archive¥olume VI, January, 1946

Iran, Page 7669

“"Westermann, O6Kurdish | ndepeaopdct,p6®. and Russian Expan:
“®*The Republic of Mahabadés Manifesto has befen repr
Ma h a bop.ctify p. 255.

“®Eagleton, 6The Kurop.icis p.5Republic of 194606,

“Ochaliand notes that: f@During the few months of it
foundations of a Kurdish administration. Thus, for the finste, education was officially in Kurdish, and a
Kurdish press began to develomagatpo75.Chal i and, 6éthe Kurdi

77



critical moment at which the Kurds realised their freedom is arguably a rosy version of
reality é it never had a hope without seri ol
in their hearts that such support was do¢ p e n 4*aBy IAgi61946, the Soviet Union

declared to the newly established United Nati®asurity council that it wasegotiation with

lran for the evacuation of f@Aits %Y?Henceptis as r a
sealed the deathnkll of the only republic in the history of Kurdish people. With the
withdrawal of the Soviet forces, the Iranian Army soon recaptured the Kurdish republic. As
expected the leaders of the demised republic were summarily tried and Qazi Mohammad and
some ofhis close allies were hanged at the same square he had declared the republic. Mullah
Mustafa Barzani, perhaps one of the most charismatic leaders of Kurdish nationalist
movement, fought his way back to Iraq and eventually had to take refuge in thelBowret

where he spent eleven yearsineffftio wever , Chali and notes that
remained an important moment in the political history of Kurdistan, in particutar the

formation of the KDH, and via Barzani, KD#raq the parties that dabeen at the heart of

the nationalist struggle in t*%elénce thedaeofcount i
Iranian Kurdish nationalism, as in Turkey and Irag, was not to find expression in autonomy

or independence but in repression.

2.7 A United front against the Kurds: Treaty of Saadabadf 1937

These armed revolts were sufficiently serious for the sovereign states of Turkey, Iraq and Iran
to persuade them to conclude the Treatgaddabadn 8 July 1937 the purpose of which
although nospecifically stated, was to ensuremgeration in tackling the menace of Kurdish
armed revolts. According to Article 7 of the said Treaty:
Each of the High Contracting Parties undertakes to prevent, within his respective
frontiers, the formation andctivities of armed bands, associations or organisations to
subvert the established institutions, or disturb the order or security of any part, whether
situated on the frontier or elsewhere, of the territory of another Party, or to change the

constitutiond system of such other Party.
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In other words, the Treaty oBSaadabadwas specifically aimed at Kurdish political
movements and t“Edrther, inprowes lbeyogd sbadow of.adloubt that how
perturbed the three sovereign states were in the armed challenges posed by their Kurdish
populations. In the second half of the twentieth century Kurdish NSAGs became mere pawns
in the Cold War chess ge where the Soviet Union and the United States used the Kurds to

maintain their hegemony and vital national interests in the régfon.

2.8 Kurdistan 1946-1991

2.8.1After the Mahabad Republic andemergence of Kurdish political parties

The period that folwed the demise of the Mahabad Republic, central governments in Iran
and Iraq were much weaker militarily compared to the Kemalist regime in Turkey. After the
downfall of the Mahabad Republic in 1946 a period of general political repression ensued.
Conseqently, Kurdish nationalism in Iran and Irag was taken to pieces but it remained
dormant**® Likewise, in Turkey, due to repressive measures and complete news blackout
adopted by the Turkish government in eastern Anatolia the Kurdish population remained in
check?? In an environment that paFurkish nationalism and denial of the Kurdish culture
and identity was order of the d&. The Kemalist regime reacted forcefully to any dissent by

its Kurdish population. The policy of deportation of the Kurds from theaindiand to other

parts of the republic was still in progré'ss.

Nevertheless, there is no denying that the experience of the Mahabad Republic-anld self
despite its ephemeral span provided the Kurdish populations of these states with the belief
that theyhad to organise themselves as political entities alongside armed resfstartve.
Mahabad Republic was also significant since it gave birth to the Kurdish Democratic Party in

1945 formed collectively by Iranian and Iragi Kurds as a united front agaiest itbst
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cited in McDowall, o6A opocd,@r3e7. Hi story of the Kurdsé,
“IM.VanBri nessen, O6Genoapicd® 152n Kurdi st an?,
“*2Mc Dowal |, 6A Moder nopHit,p.B4%6.y of the Kurdso,
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states™

This harmony did not last long. Eventually, mainly due to the external factors a
schism emerged leading to the formation of the Kurdish Democratic Party of Iraq)(&mP

the Kurdish Democratic Party of Iran (KEP*** Both parties adoptk left-wing oriented
programs with the intention of attracting support from the Soviet URRdhis significant to

point out that for the first time in the history of the Kurds they adopted gptammyed
strategy of having a political wing as well as ditauy one. This was in spite of their initial
reluctance to engage in armed struggle against the central governments in Iran and Iraq after
the collapse of the Mahabad Republic. Although both parties attempted to create a united
front against their rulershey eventually became hostages to the Cold War §&niteis

worth noting that at the time neither of the Kurdish groups in Iran and Iraq harboured any
ambitions of secession with the view of setting up their own states, both parties advocated

autonomy vithin the unitary systems of Iraq and If&h.

2.8.2 The Kurds in Iran: the post 1946 ea

Following the demise of the Kurdish Republic of Mahabad on the territory of Iran, a period

of general political repression began in the Kurdish populated territory of**fran
MohammadRe za Shahés reign was in its early st ac
the instruments of powéf>Wi t h t he defeat of the Kurds ir
government accelerated the disarming policy of-Rersian ethnic groups ilucling the

Kurds in order to establish a centralized power structure based on Persian natidfialren.

nascent Iranian government continued suppression of its Kurdish population including any

military challenge to its central rule. It was only in the watB50s with accession of

“*Eagleton, 6The KurogicisphI0Republ i c of 194606,

“Yildiz, 6Thepbtyp.Bs in | raqb,

“SThe KDRIrag atthe timewe a fAMa&miinstst inspired partyodo to quote |
i n lop.&ig @ 149.

**Little, 6the United Statesctanéd. the Kurds: a Cold War
“'E. g. regarding Ilraqi Kur ds ntivent facused on ethnecsltural fights: thed K u r d i
of ficial recognition of Nowrwuz, the Kurdish (Persian)]
definition of Iraqi citizenship; and language equality. Territorial separation was not part aslKatdims
because most Kurds did not see themselves as a separ

St aopeait,, p. p . 51; in relation to the Ilranian -Kurds C|
Iranwantedtocreéae a soci ali st society é the autonomy of Kurd
Kur di sh oprcigg.ddy o,

“®According to Ghassemlou, most of the KDP6s militant
imprisoned. But the wmng people were not quiescent for long, right from 1948, clandestine Kurdish
publications were being circul ated bpmcitNtalhilabad area. 6
“**Mc Dowal |, 6A Moder nopHit,ppt26%¥3y of the Kurdso,

“OEntesar, 6Kurdi sh @pdtmpowBati onal i smo,
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democratically elected Prime Minister Mohammad Mossadegh that there was a great revival

of political parties in Iran, including the Kurdish Democratic Party of Iran (HD¥®' By

now KDP-I had evolved into a left wing political ggrthat supported and sympathized with
Mossadegho6és policy of nati onad%inzthet lrasian of 't
Parliamentary Elections of 1952, six years after the fall of the Republic of Mahabad the
candidate from the KD#Pachieved a landslideajority of more than 85 per cent in the town

of Mahabad and its suburf¥.The period of relative political freedom ended following the
downfall of Mossadeq on 19 August 1953 through a British sponsor ed® coup
Consequentl vy, OtopedKurmndsat twho hdaecih minorit
|l eadership, found themselves once again at t
the remnants of Kurdish resistance®The the
government also declardgbe election of KDR candidate in Mahabad invalid and instead
appointed a religious leader as the parliamentary deputy of Maf%b@uce back in

absolute power the Shah eradicated all traces of democracy and democratic mot’éments.
The Kurdish populationf Iran in general, KDR and their leaders in particular, experienced

a new period of virulent repression. This left the KDMth no alternative but to continue its
activities as an underground movem&ftlt is worth noting that until then, KDP had

remained in close association with its sister party the Kurdish Democratic Party of Iraq
(KDP). Between 1955 and 1958, KBRwvent through a process of-oeganization and
Abdul-Rahman Ghassemlou became its leAtfeBecause of widespread political repression

in Iran, KDRI had to stage their second joint congress with KDP in Baghdad in March
1964%7° At the same time, the Iragi Kurdish leader Mullah Mustafa Barzani had emerged as

the undisputed leader of the KDP and also a prominent figure of the Kurdish moasraen

whole. On his return to Iraqgi Kurdistan after eleven years from exile in the Soviet Union,

g Abrahamian, o6lran between Two Revolutionéd, Princ:e

“2According to Entessar, O6the Kurdish rank and file
Shah and convinced him that the Kurds had to be contained at all costs. For example, in a massive display of
support for mos s adeShah toseigrandnetautkeas stipulatedarr thee éraniarhConstitution,

Il ranian Kurds on August 13, 1953, overwhel mi ngly vof
constitutional monar ch. 6 Eaptcie,p.2Aar, O6Kurdish Ethnonati
463 |1

Ibid.

“sSee generally, R. Cottam, Walrr aGa saeRidSutghdey,d988j pp.ed St at
95109; K. Roosevelt, oO0CountercoupHilthe BdT7TaggdeAt oBiClo

and the Lion: the Tragedy of Agricanl r ani an Rel ations6, Yale U.P., 1988.
““Entessar, o6Kurdiaphit,E2hnonati onal i smé,

“®Chaliand, 6t heopKiup@i sh Tragedybo,

“"Mc Dowal |, 6A Moder nopHit,p.2xdry of the Kurdso,
“*Romano, 66The Kurediesup.6lar30onal i st Mov

““Entessar, o6Kurdiaphit,E2hnonational i smé6,

“®Chaliand, 6t heopkKiuppd7izZ8h Tragedybd,
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Barzani had proposed unification of the DKP and KIDR order to create a united front

under the stewardship of one secretary general namely hitfiséif.order to stamp his

authority on this united venture, in the second joint KDP and4D&ngress in Baghdad, he

managed to exclude certain Iranian Kurdish delegates such as Ghassemlou from taking part

in the debate. The disagreement was chiefly due to thegrisnllaboration between the

Barzaniif ed KDP and the Shahoés r e-fdplinhand establisheda n . T
separate revolutionary committees to continue their activities as two separate entities. In its

first congress as an independent party, PDproclaimed a manifesto which rejected
independence and demanded, 6the autoffomy of
Inspired by Marxism, the KDIPremained resolutely secular and advocated the creation of a
socialist society in Iran, close to theviet model*’® The relations between the two Kurdish

political movements quickly worsened. By the mi@60s, KDP was actively supported by

the Shahos regime in | r*4The hestdxample bftihe appanestp i c e :
division between the two Kurdish parties was in 1968, when KDP fighters killed sixIKDP
committee members who had sought refuge in Iraq after being attacked by the Iranian

475 I

army. ndeed, | r an 6 sandalp lad warked, and thedKiurds, @ahee again,

became the victims of their owf misguided an
283 Ar med revolts aemaenst the Shahos r

After 1946, examples of Kurdish armed struggle against the central government in Iran were

very few and far between. However, there were rare incidents in which the Kurds still
challenged the authority of the central government. An example of this challenge to the

|l rani an governmentodds authority took place ir
the help of KDPFI, rose against the central government under the pretext of revolting against
Kurdish feudal landlords and their monopoly on land ownerShipheir uprising quickly

gained support and strend®i.The Shahoés ar my, wi t the tribhle s up |

“"Mc Dowal |, 6A Moder nopHit,p.25%@ry of the Kurdso,
“?Chaliand, fTheoKadtrpd7wsh Tragedy?o,
“*Ghassemlou, OkKop.ridgp.$2an in | ranb,

0t he

D, Littl e, United St aoumalof&olddwat StudieéHl A01G No:4: a Col d

6398, p. 71.

“*Ghassemlou, O6kKop.ridp.$2dan in | ranb,

““Entessar, nokKat dioap.ki, 8o ,

“"Chaliand, 6a People without a Countryé, op. cit., p.
“®Ghasseml ou, ¢Kkop.ridp.s10.an in | rano,
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sheikhs ruthlessly put down the revolt, costing much loss of lives and destruction of Kurdish
villages in the proces¥?
However, the biggest Kurdish revolt against
Premier Mossadeq in 1953. Thevolt was instigated by one of the main Kurdish tribes, the
formidable but small Jawanrudi tribe based to the north of Kermanshah near the Iraqi border
which until then had maintained a certain degree of local autofifhiyue to the
inaccessibility of tkir territory the Iranian army had not been able to capture that region
previously?®! The Iranian army launched an-allit attack on their stronghold on 4 February
1956. Kurdish villages were attacked by thousands of soldiers aided by tanks and crucially
fighter plane4® Initially they resisted the onslaught but were unable to fight the far more
sophisticated weaponry of the Iranian army and in the process the Jawanneds, the
very symbol of their freedom and resistance was bombed to the g¥fundelation to the
Jawanrudi revolt, it has been observed that:
€ Like many other Kurdish outbursts, it s
thus inevitably assumed a political complexion. Besides focusing international attention
on the Kurds, it providg fresh grist for the mills of nationalist and communist
propaganda ¢é official Il ranian sources mai
Jawanrudis, who had been ordered to disarm but refused to do so, proceeded to attack
Iranian army garrisons. Thiaction according to Iranian sources, forced the Iranian
government to undertake punitive measifés.
From this date on until the fall of the Shah in 1979, a state of general unease existed between
the Kurds and the Iranian central government. Thisasmeén occasions manifested itself in
low-intensity armed skirmishes between the KDighters and the much superior Iranian
army. The apparent collaboration of their once ally KDP led by Barzani with the Iranian
government made it even more difficult fitre Iranian Kurds to roam with ease across the
border to seek refuge in the Iraqi territory. During the armed campaign against the Jawanrudi
tribe, as a sign of cooperation between the Iranian and Iragi governments, the Iraqgi army
sealed off the border farevent any excursion into Iraq by the Kurdish fighters. This resulted
in complete elimination of all Kurdish fighters involved in the conflict. Furthermore, due to

massive military expenditure allied to the economic boom that Iran experienced throughout

“®*Chaliand, 6a People without a Countryd, op. cit., p
“Entessar, o6Kurdiaphit,E2hnonational i smé,

“lywai deh, O6Kur di s hopNi,tpi2éOnal Movement sod,

“McDowal |, 6a Moder mp.Et,m252ry of the Kurdso,
“Ghassemlou, O6kopridp.$ll.an in I|Irano,

)y waideh, O6Kurdi s hopNi,tpi2dOnal Movementso,
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the 1960s and 1970s the armed challenge by the Kurds in Iran was reducedntehaity

guerrilla warfare mainly limited to mountainous regions of the Iranian Kurdistan. Thel KDP

armed wing had to limit its operations to hit and run raids against dmeafr army and
Gendarmerie. Further, the ruthlessly effective Iranian secret police (SAVAK), through its
extensive network in the Iranian Kurdistan suppressed any sign of dissent or manifestation of
Kurdish nationalisnf® Throughout the 1960s and 1970s SAK/Arounded up many

hundreds of Kurds on the basis of expressing Kurdish nationalistic aspirations. Of course,
such expression of diversity by the Kurds wa

8 Ghassemlou has noted

propaganda that all citizens of Iran were part of ayaArnatior
that:
Nati onal oppression weighed heavily throu
absolutely refused to recognize the existence of aReweian Kurdish people whose
nation extended beyond the Iranian frontierserbethe most minimal demand for
national rights was very severely repressed. The assimilation policy launched by Reza

Shah sought to crush all Kurdish opposition in #n.
2.8.4 The establishment of the Islamic Republic: a false dwn

After the fall of the Shalon 11 February 1979, and the coming to power of an autocratic
regime in Iran under the leadership of Ayatollah Ruhollah Khomeini, the Iranian Kurds faced

an entirely different challend&® This historical event directly affected the Kurds in Iran
profoundly*®® The Kurdish political groups led by the KBinitially welcomed the Islamic

revolution enthusiastically and took part in many demonstrations organized by thetK&P
contributed to the coll apse of the reé§im@ahos r

had been accentuated by the betrayal of the Iragi Kurds through the Algiers Agreement of

A, Manafy, 6the Kurdish Political Struggles in Iran
America, 2005, p. 49.
“®0Oriana Fallaci, interview with the Shah in New Repu

(Minority Rights Group, March 1989p. cit, p. 8.

“87 Ghassemlou, Kurdistan in Iraop. cit, p. 115.

G, Chaliand, 6lranian Kurds under Ayatollah Khomei
Kur di aptca, p.@11.

89 The very nature of the IslamRepublic of Iran is based on teachings of Koran which pldees (Islamic

Nation) central to its doctrine in which International Law has no relevance. Khomeini recognised no laws
outside I slam as interpreted Dbtefthe syphilitic miads of a handfueof nat i o n
idiots and Islam has obliterated all of them. [Islam] recognises no law except its own laws anywhere in the
worl d because they are J[of} di vine J[origin] Il sl amic
Kashf alAsrar ( Di scovering Secrets), cited in A. Taheri, 0t
Revol utiond, Encoufi3er Books, 2009, p. 212
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1975*° In the postrevolutionary period, the political vacuum created by the overthrow of
the Shah was quickly exploited by the KufdsAfter years of suppresson by t he Sh
regime, the KDH began to establish revolutionary councils to manage local affairs.
Furthermore, armed Kurdish militias were set up and equipped from the captured arsenal
from the Iranian army. It made them an effective military forcehenground by the end of
1 9 8% Cuitural life also began to flourish, Kurdish language publications, which had been
banned for three decdtVbeasthe KPR dgemanded tomehpmewar a g
revolutionary government was legalization of itsetcognition of thele factoautonomy and
selfdet ermi nation within Iranoés bor @&hissvast hat i
important because the Kurds in Iran are mainly Sunni Muslims and wanted to ensure that the
nascent Shiite state would n&abject them to any discrimination and denial of their ethnic
and religious right®I n t heir eyes, this provided them
Kurdish demands for autonomy far greater than that offered to the men of Mahabad [the
Republic of M&abad], since Soviet or other Great Power interest or physical presence was
not i n*® dhisvwagl in dight of the fact that the incoming Khomeini regime had
promised the KDR, autonomy for Iranian Kurdistan within the framework of a democratic,
secularand federal Irafi®’ As previously in the case of Ataturk in Turkey and Reza Shah in
Iran, promise of autonomy by Khomeini was proved to be a false dawn for the Kurdish
population of Iran. In fact, by promising the Kurdish leaders of complete autonomy
Khomeni had tried to buy time in order to consolidate his power 6%g%&s Entessar puts it:
Initial Kurdish euphoria over the demise of the Pahlavi monarchy gave way to the bitter
realization that Kurdish autonomy demands would go unheeded by the new Islamic
Republic é |1t became evident that Ayatoll
strong centralized Islamic Republic would clash with the goals of the autenomy
seeking Kurd$®>®

9 This will be discussed in more detail below.
“IG. Chaliand, 6lranian Komdtsp.2a®der Ayatoll ah Khomeini

“2Mc Dowal |, 6a Moder mop.Et,s26b.ry of the Kurdso,
““Entessar, o6Kurdiagphkit,F2%nonational i smo,

941t was now uncertain what they expected to replace the Shahs regime although the majority wished to see the
dogan of KDRI r an fidemocracy for l ran and autonomy for Kur
under Ayatoldpaxihp.Bll.omei ni 6,

“Ramano, O6the Kurdi stop.bitag.23¢.nal i st Movementso®o,

“°Mc Dowal |, 6t he Kur dis Klarch MBXop.cit, . ¥7. Ri ght s Gr o

“’"G. Chaliand, 6lranian Kurds under Ayapoctip2i®h Khomei ni
“ Ramano, 6the Kurdi slop.bitag.23¢.nal i st Movementsod,
““Entessar, o6KurdiaphitE2hnonational i smo6,
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The early promises made by the provisional government of Mehdi BazarganKartts and

other ethnic groupings in Iran that the new constitution would enshrine their cultural and
groupsod mdigmg st actobanoés o bdwipmeed iobenfals®tio i nt e
reality, as far as Khomeini was concerned, demands of autobgnan ethnic nationality

namely the Kurds within the Islamic Republic was basically redund¥ntn spite of

Kh o me i edtidn ®f this édga, the firstdbstitution of thelslamic Republic by virtue of

Article 15 recognized the existence of linguistieedsity within Iran. Howeveraccording to

the said constitutiothe only minoritiegecognized wee religious minorities in Iran namely,

Christian, Jewsh and Zoroastrians and naty other minorities such as the Kurfs.
Accordingly, apart from political considerations, religion played a key role in intensifying
tension between the Sunni Kur’#enmencdls forhe Shi
autonomy of Kurdistan in the unitary system of Iran by Kurdish Sunni raBgeaders such

as Sheikh Ezzedin Husseini fell on deaf é%tdt was looked upon as challenging the
legitimacy and authority of the new Islamic regime and perceived as a revolt against its
authority®® In the meantime, Khomeini consolidated his power kas# declared himself

the Commandein-Chief of the armed forces. Moreover, clashes between conservative
Kurdish landowners and Peasants who had seized land from the owners because of the power
vacuum created by the f al |l pdvsions Within Iubdighh 6 s r €
Soci*®ty. o

Three weeks after the return of Khomeini from exile, aomaymed clash took place near the

small town of Bana, between the armed fighters of the &KBRd militias loyalto the new
revolutionary regime in whiclover a hundred people were killéd. For the next twelve

months, there were sporadic clashes between the Kurds and the newly formed volunteer
Islamic Revolutionary Guard Corp (IRGC), a government militia which asserted the Islamic

% ran ratified the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant
on Economics, Social and Cultural Rights (ICESCR), in 1975, on the basis of which it is bound by them; see
al so Ent es s aorn,a to Kouopadit, gsBi OE t h n

See D. Menashari, O6Khomeini Policy towards Ethnic
Rabinovich (ed.) O6Ethnicity, Pl uralism, and the State
2g5ee Article 50fthé s| ami ¢ Republic of Iranés Constitution; H.
of Il rand, Mizan Press, 1980.

WEntessar, o6Kurdiaphkit,EBhnonational i smo,

M. H. Ahmed (ed. Kurdtbéa HEuol onabin20a6dp, 26Mazda Publ i shel
*®Sheikh Ezzedin HWMERRRepoitfosl113 (MarckApriv1988w910, sited in Entessar,
ibid; see also A.R. Ghassemlou was elected as a member of the Constitutional Council of Experts securing 80

per cent of the popular voe ; C. Prunhuber, 6t he Passion & Death of
iUniverse, 2011, p. 291.

*®Entessar, o6Kurdiaphit,E8Hhnonati onal i smb6,
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values of the new regime in Trim>% It is worth noting that the Islamic Revolution had
decimated the Iranian army because of its loyalty to the $fathe IRGC was created
according to Article 150 of the new Constitution, was meant to fill in the void left by the
army>'° At the time ofits creation the IRGC generally operated outside of the sphere and
jurisdiction of the regular army and the police controlled by the dived provisional
government of Mehdi Bazargalt. Because of the lack of cohesion and organization between
the new Ishmic government and the Iranian armed forces, by and large, most of the Kurdish
territory in Iran remained under the control of the armed wing of the-KiDfil 1982°'% As

a result, the Kurdish cities of Mahabad and Sanandaj became the battleground bietween
KDP-I r aReghmergand the IRGC forces. Evidently, the fighting was not limited to these
cities and soon other parts of Iranian Kurdistan became the daily scenes of battles between
Peshmergaaided by some of the lefting guerrilla forces such aBadaiyan and the
Mujahidin, and the government forces of the IRGE.

It is worth noting that in the aftermath of the Islamic revolution in Iran, apart from the other
left-wing guerrilla armed groups, there was a much smaller Kurdish political movement
which called itself Komala* (not to be mistaken by 1945 Komala political movementa
left-wing MarxistLeninist organization, whose armed fighters for arsperiod assisted the
KDP-16 fPeshmergain its armed campaign against the Islamic regime in ¥arhe
cooperation between the two Kurdish groups did not continue for long. Until it unilaterally
abandoned armed struggle in the early 1990s, due to ideological differences, Komala

*®Mc Dowal |, 6a Moder mp.Eit,s268.ry of the Kurdso,

*®The army in particular suffered great | osses, accor
under the Provisional Government ¢ o mmehichinTegranaid 29 Fel
not contain even one soldier, and which, because of treachery by some of the former military leaders, had its
barracks emptied of arms and in most cases destroyed
Revolution deology, Politics, and the Development of Military Power in Iran (337®0 9 ) 6 , Proquest,
51.

1% fact, by the summer of 1980, the Pasdaran already had ten thousand permanent men and one hundred
thousand in reserve; PagzKeM. thel ICoaK )| i ¢thdePevesginanr

House, 2004, pp. 14950.

. Wehrey et aPasdarand t Ases eRsissiengo ft hteheDomestic Rol es of
Guards Cor pb, Rand Corporation, 2009, p. 22.

12 M. Rubin, Are Kurdsa Pariah Minority?, 7®ocial Researcth 295 (2003);: McDowall, 6a
t he Kaprcd, p.&263.

BEntessar, o6Kurdiaphit, EBhnonational i smo,

% In conjunction with some other Marxikeninist organizations in Iran Komala esfai h 6t he Commun |
Party of Il ranbé, Romano, oKaitrpd2246h Nati onal i st Movement &

*15 Komala took up arms against the Islamic regime to gain autonomy for Kurdistan in Iran. Hamid Hamidi,
@Ghomiyat va Ghomiyatgarayi dar IrafNations and Nationams in Iran), Tehran: New Publishers, 1990, p.
100; Entessar, o6Kurdi omcitPpp830i ti cs in the Middle East 0,
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regularly engaged in armed skirmishes with the armed wing of -KBPYet anothe
example of the ifighting between Kurdish NSAGs based in Iran that debilitated their
effectiveness in their struggle against the theocratic regime. Eventually, the government
dispatched the IRGC to the Kurdish region again in order to put down yeeamnewolt by

the Kurds in Iran. Human rights abuses instigated by the IRGC added much bitterness to the
conflict. It is estimated that 10,000 Kurds lost their lives and in many cases the IRGC
summarily executed many of the captured Kurdish fighters wittniai?*’

In the meantime, on 22 September 1980, Iraq launched a major attack upon Iran resulting in
the invasion of a part of the Province of Khuzestan in seattern Irai® Faced with the
menace of the Islamic government the kDPommitted the cardinasin of asking for
military and logistical support from the invading Iragi arfhYConsequently, the KDPwas

branded by the Islamic regime as traitors and yet causing more soured relations between the
Kurds and the central government in IPAhThe war baveen Iran and Iraq continued for
almost eight years in which the Kurdish political parties and their armed wings became mere
proxies yet again to in the Irdraq powergame>?* In fact, throughout this war and beyond

the Islamic regime in Tehran activelypported the Kurdish groups over the border in Iraq
and |likewise the Baodathist regi-IfféThis, mth8aghda
case olKDP-I, resulted in loss of credibility among the Kurdish population of Iran. However,

it did not stop the KP-I to continue its armed struggle against the central government in
Tehran. In 1982, KD as a principal partner, joined the National Council of Resistance
(NCR) formed in Paris by the second president of Iran in thelglashic era Abulhassan
BaniSad and the | eader of the Peopl edMasubuj ahi c

Rajavi®?* The PMOI was an urban guerrilla organization that in spite of its initial support for

According to Rahmanpanah a member of Komala6s centr
the central government was using thxistence of armed conflict as an excuse to crack down on the peaceful
work of a range of activities Komala decided to abandon armed struggle. Human Rights Watch, Iran: Freedom

of Expression and Association in the Kurdish Regions®é
"By February 1981, the de aDaily Talegraph 11Websuarel98liciméined a't
Mc Dowal l, 6a Modern Hopscii gr yp.of28t0he skwer cad 8,0 fAMmnezty | |
the Human Rights Abuses against the Kusd h Mi norityéo, 2008,

<http://www.amnesty.org/en/library/asset/MDE13/088/2008/en/d140%64b611dda592
€739f9b70de8/mde130882008eng.pdf>.
S8E Karsh, Thelrah r aq War 6, Rosen Publishing, 2008, -rpg 20 s¢

War: New I nternational Perspectives6, Routledge, 2012
YWGunter, O6A t opZit,m?. the Kurdsbod,

Entessar, o6Kurdiaphkit,F8Bhnonational i smo,

Z;Ahmed, 6the Evoluti oopci,p.1®ur di sh Nationalismo,

Ibid.

3 The Organizatio is also known as the MujahedirkKhalq Organization (MKO); generally see E.
Abrahamian, o6the I ranian Mojahedind, Yale U.P., Repri
g, Zabih, 6lran since the Revolution, Johns Hopkins
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the Islamic regime was engaged in armed struggle agatistiut just prior to te PMOI
setting up base in Iraq under the auspices
Iranrlrag War, in 1987, DKR left the NCR citing political differences with the organization.

This left the KDPRI very marginalized since this left it bereft no regional or global allies.
Consequently, it had to concentrate on-pedfservation and survival. Its leaders on the other
hand had to go into exile in Western Europe. In due course, they would meet a tragic end to
their lives in what has been debed as an act of state terrorism perpetrated by the Islamic

regime in Irarr?®

2.8.5 State terrorism: assassinations of Kurdish leaders in Europe

In the late 1990s, KD suffered a series of assassinations against its leaders allegedly
perpetrated by the leatship of the Islamic Republic in Ir@h’ At least in one case Iranian
leaders have been directly implicated in organizing and carrying out the assassinatiein. KDP
suffered a major blow when its incumbent leader Ghassemlou was assassinated on 13 April
1989 in a Vienna apartment while negotiating with the representatives of the Islamic
Republic regimé?® Along with Ghassemlou two of his Kurdish party colleagues were also
assassinated and an Iranian diplomat Mohammad Jafar Shahroudi who was wounded. It has
been reported that one of the members of the Islamic Republics delegation (accidentally
injured in the attack) was a highnking member of the IRG®? Significantly, the Iranian
authorities refused to allow the Austrian Police to interview those who were alleged to have
been involved in the assassinatidhGhassemlou was succeeded by Sadeq Sharafkandi as
the new Secretary General of the kDPThree yees later, on 17 September 1992, in a

di sconcertingly similar manner to that of
Sharafkandi, along with the KbP6s Eur opean and Ger man repre
Iranian dissident leaders were assassinatethénMykonos restaurant in Berfidt The

significance of the verdict handed down in a German court is that for the first time a foreign

% |n the course of Irafraq War,Iraq supported Iranian Dissident groups particularly the PMOI and-K&yP
Ervand Abr ahamiugm,hi&ti medlo0aMaabidBea nU . NP .

G, Sick, 61 ran: GeWsashngtontQuantas26(4eautunonr2003, m 86.

2/C.C.Harmonp Terror i sm To &&dition, 200ppultld. edge, 2

2Entessar, o6Kurdiaphkit, E#¥lhnonati onal i smo,

2 0n his return to Iran Shahroudi stated in a newspaper interview that the assassination was an act of terrorism
perpetrated by the enemies of the Islamic regime and he intended to cooperate fully with the Austrian police but
never to return theré&eyhan(Published in Tehran), 28 July 1989, cited in ibid, p. 42.
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“'Entessar, o6Kurdish BPmtitiptd9cs in the Middle East 6,
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court directly implicated the highest echel
crime>*?The German court inljgated the Supreme Leader Ali Khamenei, the then President
Rafsanjani, and the then Minister of Intelligence Ali Fallahian as directly involved in the
crime>® In the above case, it was said that the Mykonos restaurant assassination was
mastermindedandauh or i zed by the I sl amic Republicés
at the time headed by Supreme Leader Khamenei and includedki#dr Hashemi
Rafsanjani, Minister of Intelligence Ali Fallahian and Foreign MinisterAdbar Velayati.

The said Committe was set up after the death of Ayatollah Khomeini in 1989 to make
decisions on important matters of st&iteSuch acts have become an inseparable part of the

r e gi maddssoperandin eliminating its enemies abroat. It is believed that between

1979 and1994, more than sixty of the opponents of the Islamic regime have been
assassinated in Western countfi@Most of these assassinations were carried out by its
agents in Western Europe and the members of Hezbaliahsouthern Lebanese NSAG
sponsored byhe Islamic regimé®’

10 April 1997 witnessed the conclusion of the Mykonase in the Berlin Appeal CourtnA

Iranian Kazem Darahi was sentenced to life imprisonment and his four Lebanese
accomplices were also found guilty of being accessory to thhdenof the Kurdish leaders

and sentenced to lengthy imprisonmeritsThe presiding judge Frithjof Kubsch in his

(

decision held that the trial had proved bey:

had or der e%3Thejidge notadi me 6 .
The pevious statements make it clear, that the assassination of the leaders-bhKDP

under Dr Sharafkandi, was neither the act of an individual, nor caused by conflicts

32 Mykonos Urteil [Mykonos Judgment], Urteil des ianergerichts Berlin vom 10. April 1997 [Judgement of
the Court of Appeal of Berlin on April 10, 1997], OLGSt Berlin, (1) 2 StE 2/93 (19/93), &322
<http://www.kammergericht.de/entscheidungen/Strafsenate/1_StE3.maf>. (hereinafter Mykonos
Judgment).

%3 See witness statement of Abolghassem Mesbahi (witness C) on Sep. 26, I9SGEM
JINAYATKAR:ASNAD DADGAHI MIKUNUS [Criminal System: Documents of the Mykonos Case] 171
(Mihran Payandih et al. trans. 2000).

°3 See alsd®®ARVIZ DASTMLACHI, RISHIHAMDIULUZHIK TERURISMI VELAYATI FAQIH VA ASNAD

I MYKONOS[The Ideological Roots of Terrorism of thelayati Fagih and Mykonos Documents], 56 (1997),
guoting Abdol hassan Banisadrdés (the former |l ranian
% The other high profile victim of this campaign of terror was Shahpour Bakhtiyar the lastiRimiséer of

Pr

the Shahoé6és regime assassinated i n Pmctips8i n 1991; Si ck

*®Har mon, O6Terapocit,ip.slt® Today o,

%37 ran uses NSAGs as a central component of its foreign policy since its inception; generally see K.A. Petty,
O6Veiled I mpunit-$t ateaAdme tDse@rval pBl6 1 aHN&@0072008, p. &93.Po | &y
%) ran: A Mykonos orthef Evidente ofPinardan Pdlicy ©f URlawful State Killings, Amnesty
International 10 April 1997 <http://www.amnesty.org/en/library/asset/MDE13/015/1997/en/103b2ag8
11ddb05d65164b228191/mdel130151997en.pdf>.

3% CNN Worldview: Germany Isolates Iran after Accusing Leaders of Killings (CNN Television Broadcast, 10
April 1997).
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within the opposition groups themselves. Rather, the assassination is the result of the
work of the rulers of Iran é the evidence
approve of assassinations abroad and that they honour and reward the assassins, but
they themselves plan these kinds of assassinations against people who, for purely
political reasons, become undesirable. For the sake of preserving their power, they are
willing to liquidate their political opponent&®

It has been noticed that for the first time in the German legal history a higher court has

attributed responsibilityni a murder crime to another statéEver since the assassination of

the KDRI leaders there has been accusation of involvement of some of the top Iranian

political leaders such as the incumbent Iranian President Ahmadifiejais submitted that

by perfoming such acts of terror through its agents and proxies in Western Europe, the

i mplication is that the Islamic regime in Te

life, even when the killing of the Kurdish leaders occurred away from theotgraf Iran in

contravention of its ICCPR obligations.

2.9 The Kurds in Irag: the Post-1946 Era

2.9.1The End of monarchy and the var of 1961

The late1950s witnessed a period of political uncertainty in Iraq that was to have lasting

effect on its Kurdishpopulation. In 1958 a group of military officers (the-cadled Free

Officers) under the leadership of Abdul Karim Qasitaged a bloody military coupdetat

toppling the monarchy of King Faisal and established a reptlimitially the Kurds

welcomed tfs change and came to his side and assisted Qasim to strengthen his Psition.

In return, Qasim pledged to grant the Kurds autonomy, by setting up anthree
Asovereignty council o | e®The yew eegintewlsadprotiibed | i d |
to transfom the life of the Kurds by acknowledging them as a distinct ethnic group with

4% Mykonos Judgemengp. cit, at 38670.
*IMary Wiliams WalshGer man Court Finds | r athélsA. Tines dleAprd99Dr der e d

542 6Austria Probes Il ranéds Ahmadi nej add, B
<http://news.bbc.co.uk/1/hi/world/middle_east/4653513.stm>.

Entessar, o6Kurdiaphkit,E6hnonational i smo,

*Yildiz, 6Theopttyps in | raqbo,

45 McDowall has described Areeman 6 Soverei gnty Council o as a token g

Modern Historop.cigp.30he Kur ds o6,
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national rights*® In October 1959, Qasim welcomed Mullah Mustafa Barzani back to Iraq
after eleven years of exile from the Soviet Union and legalised KDP in January*1960.
Returnof Barzani coincided with him assuming the leadership of KDP and setting about
reinvigorating the I raqi Kurds political anc
the Iragi government allowed him to settle old scores especially with the Kdrithst that
had helped the monarchy against him in the 1930s and 1¥40sVan Bruinessen notes:
Traditionally the dividing line among the Kurdish tribes in Iraq was whether they were
on the governmentos si de or Kobrdish pditiciang a g ai
have in occasions Oturned against the mai:H
agreements with the central governments under the pretexts that were unintelligible and
unacceptable to the tribesmen. Both groups suspect the otidreoént tendencies to
betrayali and both have a few convincing instances toite.
As Qasim consolidated his position, he considered the mobilization of the Kurds by Barzani
as a threat to his central authority and reneged on the promise of automaheyKairds and
to counterbalance Barzani 6s power, pPbvided
Further, he showed his true hostile intentions towards the Kurds by issuing a series of decrees
that threatened Kurdish tribal leaders economically wliically.>>* This hostile political
posturing by the Iraqi central government was to embitter relations between the Sunni Arab
leaders of Iraq and its Kurdish population and resulted in a series of revolts led by Mullah
Mustafa Barzani for the next twedades>?

2.9.2 First Barzani revolt 196170

In September 1961 the Kurds under the leadership of Mullah Mustafa Barzani launched a
surprised attack against the Iragi army with a force of betweenBRUT0 men and in two
weeks managed to occupy the whole ofjirgurdistan®>® The second division of the Iraqi

army counter attacked across Kurdistan pushing out along the major roads and they

%% This was to be achieved by promulgation of a provisional constitution which was never implemented.
Entessar, OKualdiispoi, 6% nonati on

*'Natali, 6The Koprcid,p.4&and t he Stated,

“8E . Ghareeb, 6The Kurdish Questi3.n in Ilraqd, Syracus:e
M. Van Bruinessen, 6TheMHERIPrMiddle Hast Rep@i6, mo. 4 (Juugustnd | r a q
1986), p. 16.

Entessar, o6Kurdiaphkit, E6hnonational i smo,
“According to Tripp, O6this was true insofar as a nt
rebellion because of | and r efambrifgeU&®w20076.163. Tripp, O6A

*2Chaliand, o6theopkiurdpsh58r ayady fop.citopkib23di stan in | raq
e, O6Ball ance, 6IKu70doi,s hF aRbeevro | & -9#.alb9%e6rl, 1973, pp. 85
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consistently kept to the lowland¥. The Kurds were unprepared for serious combat and
retreated quickly to the mountains forettwinter™ On March 1962, Bar za
offensive began as a surprise that inflicted heavy casualties on the Iragqi°aByy1963,

Mullah Mustafa'speshmargassucceeded in keeping the Iragi Army and their primary
Kurdish adversaries, the pRaghdad tfes at bay>’ Mullah Mustafa's guerrilla tactics in

the mountainous terrain of Kurdistan had apparently frustrated and fatigued Iragi°Torces.
Consequently, in January 1963, the two sides agreed to sign a ceaSe fire.

On 8 February 1963, a bloody Militacpup was staged by the Baathists and Arab nationalist
officers led by AbdulSalam Arif (a norBaathist), removed and executed Ab#&iarim

Qasim and his close allies. It is worth noting that Arif a military officer was very much a

figure head in the incomgnadministration and the Baathists were the primary moving force

in this affairr®® The new Baodathists regime establishe
opponents such as the Irag Communist Party members and their sympathizers who were
totally exterminged. This coup took place as a reaction to the heavy casualties that the Iraqi
army had sustained in the previous winter against the Kftdss a reaction to the coup

Barzani offered a truce which the Baathists accepted willingly in order to buy them some

time to strengthen their position of powéf.

On February 15 1963, Colonel Aref promoted himself to the rank of field marshal and asked

the Kurds to support his regime. In the new cabinet, the Ba athists held twelve of the twenty
seats, and the Kurds heldd>®® This situation prompted some Kurds to expect that the

Ba athists would grant instant and extensive recognition to the Kurds as a sign of their
obligation to the Kurdish caus&The Kurds demanded the establ i
Kurdish governmentthe evacuation of Kurdish territory by Iragi troops and an equitable

zZ:PoIIack, 6Ar abs at WeebraskaMiP.l, 2004ap. 457.Ef f ect i venes s d
ibid

**Mc Dowal |, 6a Moder nop.Hit p.B3G93 ¥3 o f Enthes Kairr ,d s®Kuapdi sh Et |
cit., p. 63.

“*"Entessar, o6Kurdiaphit,E6hnonational i smo6,

., Adamson, O6The &Kowindloepp. W&L06, Al |l en

Entessar, o6Kurdiaphit, E6hnonational i smo6,

c. Hunt, O6History of |ra8b6, Greenwood Press, 2005,
%! The Baathists in particular were very handed against their opponents particularly the Communists and

elim nated nearly 7000 thousands of them with the info
Secret Operations: Espionage, Cometes pi onage and Covert Ac-110;cee@lso Boul de
Entessar, O6Kurdish Ethnonationalismb6, p. 64.
®Entessar, o6Kurdiaphit, E6hnonational i smo,

*3 Generally see M. Faroe® | ugl ett & P. Sluglett, 6lraq since 1958:
2001.
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division of state revenue, especi d10ny0 oi |l r
March 1963, the Baathist government announced that an agreement had been reached to grant
the Kuds autonomy within the structure of the Iragi sttdn the meantime, in 1963, there

was a split between the nationalist officers led by Arif and the Baathist Party within the Iraqi
government that resulted in the removal of Baathist Prime Minister Alitasdan aBakr.

*57 One of the main repercussions of this split in the Iragi government was the breakdown of
autonomy talks in October 196% This also resulted in resumption of hostilities between the

Kurds and the Iraqi forces which attempted to cut b# tmain Kurdish supply rout of

Hamilton road to Iran. The Kurdish forces ultimately managed to repel the Iraqgi forces and
maintain their hold on the Kurdish populated territSty.

The tumultuous political events continued at pace in Iraq with the deatbhdol-Salam Arif

in a helicopter accident who was succeeded by his brother Aahuhan Arif, who

concluded a cease fire agreement with a guarantee of autonomy for the Kurds on 29 June
1966, nearly ful fil I°°Whg nealirhqgi prekicenwds perfdcllys d e m:
aware of the I raqi armyods weakness in quell.:
the Six Day War humiliation against Israel in 1967 and the inability of the Iragi army to seal

off the border with Iran the main source of supmlthe Kurd. It should be pointed out that
after the demise of Qasimbébs government the
Kurds with modern weaponry?

In July 1968, Arab nationalists and Baathist army officers organized yet another coup, which

serd AbdulRahman Arif into exile and established Ahmed HassaBalt as the new
presidenf’? The new Baath government reiterated the promise of granting autonomy to the
Kurds yet again to strengthen its posittdéhThe Baath administration attempted to weaken
Barzani 6s position within the Kurdish commu]

% This was a statement by the Committee for the Defence of the Kurdish Peoples Rights based in Lausanne,

Switzerland i ssued on 12 February 1963 repopoatuced in
p. 84.

*%Baathist Premier ABakr createdh constitutional amendment stating that the Iraqi people consist of two main
nationalities: Arab and Kurds. Natali, 6the Kurds &

t he Kaprcdsdé,p. 314; Entessar ,op.6itKpésdi sh Et hnonational i si
*vanly, O6KurdpicittpalB2. i n I raqb,

%8 |bid.

*®®Cchaliand, 6Kuop dtipsh 6Tr,agwadwéval | , 6a Mopdcedp.Bl7Hi st ory o
®Entessar, p. 68; Chop.lcit p.60dVcDovdp.B18i sh Tragedy?o,

"1 By 1966, Iran supplied 20 per cent or more of the Kurds requirements. Israel also assisted and supplied
Mul | ah Mustafa Barzani s forces e sAraaminaity hagremained i ght ¢
neutral in the Six Day WaSee B. BetHa | | a h mi , 6the | srael Connection: Wi
Tauris, 1988, p.

2Entessar, o6Kurdish BPmtitiptd88cs in the Middle East o,
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by Jalal Talebani and Ibrahim Ahm&d.However, on 11 March 1970, a -pBint peace
Accord between the Baathist government and Barzani was redci8ame scholars have
attributed the making of this concession by the government to the Kurds due to weak
Badathist administration in Baghdad, tension
on the Iragi government by the Soviet Union to reach an agreement with ttie’€urhis
agreement provided at least in theory the legal framework for broader Kurdish autonomy
within the Iragi unitary system and to give them representation in the executive and
legislative bodies of the central governm&ifThe Accord in point 10 reanized Kurdish as
an official language and amended the Condtiti on t o st atopleismaaldupfiit h e
of two nationalities, the Ar a*®Thisatcordaisal i ty
authorized the Kurdish forces to keep their heavy wesgdor four years, until the accord
was to be fully implementef?’According to Harris, <atdiofs agr e
Kurdish gains é Not only was Baghdad force
Barzani 6s movement, Mnuthe IDenocratiouParty affKardistan voepep o n e
obliged to recogni z ¥ Nbnetselegs,dehmdrtbesscenes i ordesto we | |
off-set the demography of the Kurdish regithre Iraqi government embarked on a program
of Arabization of the oil rich regins of Kirkuk and Khanagin during the same perfdf
particular interest to this study is the udecbemical weapon by the Iragimy against the
Kurdish civilians during the few months of armed conflict in the Iraqi Kurdistan in 1969.
According to Chaénd:
During those few months of war, the Iragi army conducted a number of operations
against civilians. For instance, on 19 March 1969, the inhabitants of the village of
Dokan in the Shaykhan district were asphyxiated when Iraqgi soldiers lit fires at the
entrance to the grotto in which they were hiding. Seeéyen women, children old

people were killed. In September 1969, the village of Serija in Zakho district was

> |bid.
> |bid.
®ltisworthmenti oning that by this time the Soviet Union
regi me and their main supplier of milit aAnpalshfdhedwar e;

American Academy of Political & Social Scien®l. 433, Ethnic Conflict in the World Today (Sep., 1977),

112124, p. 120.

" The 15poi nt 11 March 1970 Peace Accord between Bar zan
Vanly, 6Kur dpicittpp £5315% | r aqbéb,

*®Mc Dowal | , ¢ a oNo Keirr wipi ¢itjtps3PDr, y

®“Harris, O6Ethnic ©Omdatfp.i2et and the Kurdsbéo,

%80 |pid.

®lsee Human Rights Watch, o6Forced Arabization of Nort!
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surrounded and then destroyed by a column of tanks. Among the Chaldaean population

not a sigle person survive®f?
2.9.3 The Second Barzani evolt of 197475

After four years of broken promises, the Kurds resumed their armed conflict against the Iraqi
armed forces now firmly under the control of Saddam Hussein who by now had supplanted
the figurehead ruler Ahmed HassanBakr>®® Furthermore, in 1974 the Iragbgernment
had unilaterally announced a new Autonomy Law that granted the Kurds fewer national
rights than the 1970 agreement had stipul#té@he inclusion of a Treatyfdrriendship
betweerthe Iragi @vernment and the Soviet Union in April 1972 left Barzani with no choice
but to seek the help of the United>Shhates t
Bab6éath regime mindful of the forei gmthesuppor
implementation of the autonomy law and opted to negotiate with 600 independent and anti
Barzani Kurds including Ahmeflalabani faction® After the break down of negotiation
bet ween the Baobathist governmenelragarchyanche Kur
the Kurdish forces resumed in earnest. The main reason for the breakdown of talks was that
Barzani demanded a largesriitorial area and a share of cevenue proportionate to the
Kurdish population®” Barzani had overestimated the suppafriran and the United States,
as McDowall notes on its part:
l ran had hoped the Kurdish war might even
as it had done in 1963, but instead it found itself having to back the Kurdish forces
overtly. Not only didit send Iranian Kurds to assist theshmergabut also deployed
regular forces, dressed in Kurdish gatbh.

®2Chaliand has r e pmarepertf theEeonomié and Social Gdauncitof the United Nations,

which held an inquiry in Kurdistan in October 1970, 300 villages were affected by the war, 40,000 houses were
destroyed and 300, 000 peopl e weydp. dtegfél. homel ess. 6 Ckh
%83 |t is worth noting that running up to the impending armed conflict an unsuccessful assassination attempt
against Barzani probably ordered by Saddamofctssei n ir
p. 68.

BIAzi bhe Kur dsop.cif,p.73r aq o,

®Chaliand, OKuwpditi shpTragpdgée also O. M. Smolansky &
Il raq: the Soviet Quest for 2hfluenced, Dur ham, N. C. ,
¥G, R. Stansfield, adl Daeyiel Wpmeingt am:d MEaleirtgiemt Democr a
®'Aziz, 6the ofuit,.s DI; | Glaayroeeb, o6t he Kurdish Issue in
op. cit, p. 73.
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By April 1974, Barzani according to Zaid had diligently recruited and trained around 100,000
thousandpeshmergasnd another 50,000 irregulafs.In the meantime, since the last armed
conflict with the Kurds, the Iragi army hadsal modernised and gradualbyilt up their

forces with the help of Soviet military advisors in anticipation of the impending cotiflict.

By 1974, the Iraqi army had amass®d,000 troops, 1200 tanks (including armoured
personnel carriers) and crucially 200 fighter aircrafts in and around Iragi Kurtfistan.

terms of intensity and casualty the armed conflict that ensued was very much reminiscent of a
fully-fledged civil warand even at some stage more akin to an interstate armed conflict. The
Kurdish forces based on military and material support from Iran and possibly ilsfiaeted

heavy casualties upon the Iragi army. They were completely at home in the mountains and
hadoverwhelming support from their own rank and file. Indeed, this was a uniqgue moment in
the history of Kurdish people, in that the ¢
t he Kur di s Thedrageamed forces, enjoying superioefjsower, were also

able to launch devastating air raids against civilian targets. Spurred on by their success
against the Iraqgi army in 1966 and 1969, Barzani organised his forces in a conventional army
comprising of three divisions, and seventeen brigafiearying size’>

In the autumn of 1974, the well trained and disciplined Iragi army began fighting and
advanced deep into Kurdistan. The Iragi government had built 700 miles of new roads in
Kurdistan, mostly under proviso of goodwill to the Kurds buteality this enabled Iraqi

army to have access to previously inaccessible territories of the Kurdish tettftByythe

spring of 1975, the Iragi army threatened to capture the whole of the Shumantkialiemin

supply route running to the Iranian bordaithough Iran had supplied the Kurds with light

and medium guns, US asdircraft Hawk missiles and with heavy gun fire from inside of the

®Barzani 6s forces were three times stronger than ev
Revol utionbo, KThe Ahmnual oarnal of the, Kurdish Bt0der(ts Society in Eurdf®SE)pp. *

10, cited i nKirtdinstifare: dRoléil triagall Devebpqgtmper6.t and Emer
*pol | ack, O6dprci,lpsi56at war 6,

*1 The Use of air force according to Pollack was a telling factor in quelling the Kurdish challenge, Pollack,
0Arabs at War, Mi | -1 © 8dpgcit. B.lT7ect i veness, 1948

92 According to Slugletetal.Bar z a n i was support e dgeatermined doybds bdthhoo s e wh

the score of the fAfeudal 0, Aireactionaryo and #Atribal
with outside powers and forces whose disinterestedn
Sluglet , 6l rag since 1958: fopeaimpBSvolution to Dictatorsh

%3 However, Stansfield points out that the entire military operation of Barzani forces were tightly controlled by

the KDP through ©6a structur e k nBawani aadscontpiisiag f@gixnmand C
members who elected an Executive Bureau of nine members. The KDP was represented on each of these by
members of the political Bureau and Centr al Commi tte
and Emergerd e mo c rop.ciy @ 77.
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Iranian border, by early 1975, it was clear that the Kurds had lost any hope of resisting the

Iraqi offensive>®
2.9.4 The Algiers ggreement of 1975

By February 1975, Iraq had indicated to some Arab states that it was ready to settle its
dispute with Iran peacefully and was willing to settle its boundary dispute with Iran over the
Shat atArab (Arvand rood waterway’*® The Iragi government offered Iran the recognition
of the waterway between the two countries as an international waterway. The negotiation
between the two states had secretly been taking place behind the scenes for many months
unbeknown to the Kurds. On thepart the Iranians had demanded recognition of the
waterway as an international water as a price for their withdrawal of support for the Kurds. In
reality, l rag had made substanti al territor
support®” In March 1975, the Iranian assistance to the Kurdish forces was suspended. On 6
March 1975, Iran and Iraq concluded the Treaty Concerning the State Frontier and
Neighbourly Relations between Iran and Iraq (the Algiers Agreem&mtgcording to which
Iran gave udertaking of not supporting the Kurdish insurgency in Ffadprticle 3 of the
Algiers Agreement provides that:
The High Contracting Parties undertake to exercise strict and effective permanent
control over the frontier in order to put an end to any iafilkm of a subversive nature
from any source, on the basis of and in accordance with the provisions of the Protocol
concerning frontier security, and the annex thereto, attached to this treaty.
As a result of the withdrawal of Iranian assistance, the naajed conflict between the Iraqi
army and the KurdisiPeshmergan 1974 to 1975 ended in defeat for the Kurdish forces.
l ndeed, 6t he Al giers Agreement was a bitter
destroyed Mull ah Mustvadrdach e a IBia ltoketnymentsgave g ur s u
Barzani and hipeshmergawo weeks to put down their arms and even as a final insult to the

Kurds Iran even threatened to assist in the military suppression of the resistance if it did

®Entessar, o6Kurdiaphit, F7&8&nonati onal i smo,
*®bid, p. 77.
"Aziz, O6the ofuir,m®. of I raqbd,

%% Treaty Concerning the State Frontier and Neighbourly Rektimween Iran and Iraq, Baghdad, 13 June
1975, 101UNTS54.
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continue®®* Thus, the Kurdish stggle completely collapsed and on 23 March 1975, Barzani
announced the end of the hostilities and went into exile in Iran with more that 100,000 of his
peshmergaand their families joined another 100,000 Kurds already in Iran as refifgees.
The Iragi army efparked on a vicious campaign of reprisals not only againgidblemerga

but also Kurdish civilians causing many thousands of deaths and destruction of an estimated
1,500 Kurdish village&? By 1978, in order to put an end to any notion of Kurdish revelt th
Iragi army created aordon sanitairethirty kilometres wide along the Kurdish and Iranian
borders uprooting more than a thousand villages and forcibly deported more than half a
million Kurds to Imara and Nasriye cities and suburbs in southerr®ftakhis was yet
another calamitous episode in the struggle of the Kurds for recognition and even limited self
determination. Suffering from cancer after arriving in Iran, to seek medical attention Barzani
left for the United State. Barzani died in Washingtori®79 and was buried in the city of
Oshnaviyeh in Iraf® It was only after the collapse of the Kurdish movement in 1975 that
Jalal Talebani formed a new party, the Patriotic Union of Kurdistan (PUK). PUK would
assume a much more pivotal role in Kurdish fpcdi discourse not owlin Iraq but in other
Kurdish territories. Hence, the leadership of the Iragi Kurds was divided between the two
dominant Kurdish political parties KDPaq led by Massoud Barzani and PUK led by
Talebani. In the aftermath of the Kisll defeat two distinct policies were implemented by

t he Baodat hi st r e g i-fated, andéptejudiced fpolicysof Arabizason of h e
Kurdistan and the second was the policy of
Kurdish territory>®®

2.9.5 The anergence of the Patriotic Union of Kurdistan (PUK)

In the aftermath of the defeat of the KIM&q in 1975, a more serious schism within the
Kurdish movement in Iraq occurred. A group of radical K&y members led by Jalal
Talabani was to becombe other major Kurdish group in the Iraqgi Kurdistan. PUK was one
the factions of the old KDP under Mullah Mustafa Barzani. It was established by the Kurds

who had managed to escape to Damascus in June®¥9PBK mainly represented the

st ansfield, dplcit,pg#79.Kur di stand,
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Byildiz, 6Thepbtyp.28s in | raqb,

Az zZ 6t he ofuit,@8. of | raqbd,
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Kurdish uban intelletuals andadopted the same pragmatic slogan as the old KDP, namely,
Aautonomy for Kurdistan, democracy fo® 1raq:¢
In June 1976, Talabani formally announced the creation of the PUK from his refuge in
Damascu$§® Chastened by the experience of Iran and the US, the PUK leadership described
Bar zani as Areactionaryo and disagreed with
resistance against the B%halabar acsused Bazgni ofe wo |
betraying the Kurdish nationalist aspirations by striking a bargain with the US, Israel and the
Shah of Iran that eventually had caused its coll&sever since its existence, the PUK has

forged a series of unlikely alliances with different powers and stddtets in the region.

Although from its inception it was supported financially and logistically by Syria but it has

made alliances with KDPas a makeshift to the KDP supported by the Islamic regime in Iran

since 1979. This resulted in many major armeuqflozis between PUK and DKP ultimately
weakening the Kurdish unity in Irag. Even in 1983, at the height oflteanWar®'? it took

on the Ilranian forces under the pretext of
i mproving its relations wPiimfact byel98®8 Fdahanih i st
was openly negotiation with Saddam Hussein with the view of edtalgisn autonomous

authority in northern Iraq under the control of PE}RBy 1985, the negotiations broke down

owing to the refusal of the Iragi government to make any concessions in relation to the
financial autonomy of the ofields of Kirkuk and the loal security force§™> Hence, the
government of Iraq embarked on the resumption of its policy of Arabization and deportation

of the Kurds in clear violation of fhterna
Owing to this development, the rapprochemestivMeen the KDP and PUK was inevitable

and eventually in November 1986, they announced their intention to set aside their
differences and signed an agreement in Tehran to cooperate against their common enemy the

% 6The PUK was an umbrella organization of three |r&
organization and the Socialist Movement of Kurdistan (KSM) and personal supporters of Talabani, M. Van
Bruinessen, 0t he Ku MiddeE&seRepodlalynAudust 8986) BR7,¢p. 24.r a q 6 ,

“Entessar, o6Kurdiaphit, Ef®anonati onal i smb6,
OAziz, 6the ofuirb@34 of | raqd,
®'Entessar, o6Kurdiaphit, Ef®anonati onal i smb6,

®12 During the 198@B8 war, Iran and Iraq reciprally accused each other of inciting Kurdish opposition groups
against each other. See 1980ited Nations Yearboakl2.

BEntessar, o6Kurdiaphkit,EZ®rnonati onal i smo,

®“Mc Dowal |, 6a Moder rop.Eitis340.ry of the Kurdso,
615 [|a;

Ibid.

®1® This practice was a clear violation of the International Convention on the Elimination of All Forms of Racial
Discrimination. Entered into force, Jan. 4, 1969. 880rS195. In Human Rights, L. Henkiet al, Brill, 2001,

pp. 18091;

Aziz, O0the ofuirdsPof7Vragbal i aop.@dit,p.80Kur di sh Tragedybod,
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Badat hi st $'@hjsiwaseindéed higlvictarygfor the Islamic regime in Tehran to
secure the support of the two major Kurdish groups inBuoyed by the explicit Iranian
support the Kurdish groups establishedeaactodivision of the Kurdish region according to
their party lines. Yetgain, this was another example of the Kurds being reduced to mere

pawns in the power politics of the regitif.
2.9.6 The Anfal campaign: the genocide of the Kurds

In order to reassert its authority in the region the Iraqi Government mindful of the alliance
between the Iraqi Kurds (the PUK and KDP) and their collaboration with Iran at the height of

the Iranlraq War embarked on a military operation codenedal-Anfal.®?° This phrase was

used to refer to the series of eight military offensives conducted fromudrghto august

1988 against the Kurds. What was to follow constitutes one of the most shameful chapters of
not only the Kurdish history but human affif$On 29 March 1987, Saddam Hussein issued
Decree No. 160 of the Revolutionary Command Council acegrii which he appointed his

cousin AltHassan aMajid, laterwi del'y referred to as AChemic
Iragi State Services and the chief of Bea 6 #talht yd6s Bur eau for Nort
military operation was distinct from otheroomted by the Iragi army against the Kurds. The
cause of this military operationds internat:.
weapons against the military and civilian tardétBy virtue of this campaign Iraq became

the first sovereign sta to attack its own population with chemical weapons. It is worth

noting that prior to the deployment of chemical weapons against its Kurdish population Iraq

®“Mc Dowal | , 6a Moder mp.Eit,s35b.ry of the Kurdso,

B Entessar, o6Kurdiaphit, EfSnonational i smo6,

%19 For Iran for instance the use of NSAG in other states in the region has been a cornerstone of its foreign policy
since inception in 1979. Generall ptace Re meyctGd deiplsdd
The term 6Agiiiadndofthesuss, idrs werises, of the Koran, which
war; see <www.roatib-heaven.com/quran/english/8.htm>.

M. A. Newton, o6éthe Anfal Genocide: YaadeioJjoarhaloRef | ect
Transnatlanic Law 1523 2007, p. 1525; in the opinion of the US Senator Claiborne Pell, Chairman of the

Committee of Foreign Relations: fihad the Gulf War no
woul d have beenMasskiliegsimlagq bhearmglhefore theeGommittee on Foreign Relations
United States Senate, One Hundred Second Congress, Se
2The following excerpt from Human Rights Watch repo
weapons agains t he Kur ds: O0Most notable perhaps among our
been able to accumul ate of Il raqgbs repeated use of c

evidence: we gave found several documents that report onisgaciind artillery attacks carried out by Iraqi

forces with chemical agents against Kurdish villages in 1987 and 1988. These documents match in precise detail
testimonial and forensic evidence collected by Middle East Watch in northern Iraq in 199fbclineents are

crystal clear, for example, on the issue of culpability for the chemical attack on Halabja on March 16, 1988, in
whi ch 5,000 Kur di sh civilians wer e kill ed?o, Mi ddlI e
Government in its own Word4994, p. 10.
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had used it extensively against the Iranian forces in the course elrdcaiwar®?® The
targetedregion was home to thousands of farming communities, and was where the Kurdish
resistance to Saddamob s ®*dlhecAnfal tCampaigniresulted ms mo s
destruction of 3,000 villages, death of an estimated 180,000 and displacement of 1.5 million
Kurdish population of Ira§® Anfal is cited as one of the most brutal acts of genocide with
profound demographic, economic, psychological impact upon the Iragi Rindstially, the

campaign was limited to destruction of mainly rebel villages, capturesecution of a large

number of the Kurdish fighters and intermittent use of chemical we&pdnsune 1987, al

Majid issued successive sets of standing orders to govern the conduct of the security forces
through the Anfal campaign and beydi@iThe cruxof these orders was based on the simple
maxim that in the fAprohibitedo rural areas,
collaborators of the Kurdish fighters and should be dealt with accordingly through a policy of

Ais h-m&t PXIClause 4 ofone of the Irectives numbered SF/4008, dated 20 June

1987, he modifies and expands on these orders by a bald incitement to mass murder by
ordering army commanders O6to carry out rand
and aircrafts, at all timesf the day or night, in in order to kill the largest number of persons
present in t he% & Clusesoftheisameifr ezcotnievse ,6 he deman
persons captured in those villages shall be detained and interrogated by the secuwéy servi

and those between the ages of 15 and 70 shall be executed after any useful information has
been obtained from them, ofBythé enthof Rebruasshoul d
1988, the PUK leader Jalal Talabani accused the Iragi forces of comrgitiogide against

the Kurdish population, with 1.5 million already deported, and 12 cities and 3000 villages

2See generally T. McCormack, o6l nternati on@alforfiaaw and -
western International Law JournaVol. 21, 19909 1 , p. 29; al so F. Kal shoven, 6
the Use of Methods and Mess of War f ar ed, -1988etheGradrag Wayanrintemdtiondl 9 8 0
Legal Perspectivebo, 1992, p. 101.

62c. Hardi, o6the Anfal Campaign against the Kurds: Ch
Lemarchand (ed.), O6Forgotten Genocides: OblH22yp on, Der
107.

%5 A Middle East Watch Report, Genocide Iraq: the Anfal Campaign against the Kurds (Human Rights
Wat c h, 1993) Appendi x B, eMahpe tPRoe rtpheet rRartiomrcsi poafl Afngfeanl c:i
<www.hrw.org/reports/1993/iraganfal/ APPENDIXB.htm>.
g Laizer, O6M&®rattyri ot sTr Kiurali stamd after the Gulf War
?Gray & Ol leson, 6The Li mi topcitpfi369.he Law on the Use of
%3Joost Hiltermann, ©6Bureaucracy of Repression: the
Watch<http://www.hrw.org/reports/1994/iraq/>.
fchemical Ali® in his own words, an abbreviated ver
July 1993 <http://www.hrw.org/legacy/campaigns/irag/chemicalali.htm>.
The Directive cthetTrcky Nature ofVProving GEmedide ggainstéSaddam Hussein before
galh e |l raqi S p eCornedl ILJ 98312005 M 2OL.6, 38

Ibid.
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laid waste in the Kurdish territo’> Human Rights Watch estimates that between 70,000 to
150, 000 6di sappear®dd during the campaign.
Throughoutthe Anfal Campaign the Iragi army deployed a variety of chemical we&pons,
including mustard gas, a blistering agent and Sarin, a nerve agent known®&sCBB16
March 1988, the Iraqi forces bombardment of the town of Halabja is the largest known use of
chemical weapon against civilians.i$ estimated that at least 5,000 died immediately, mainly
women and children and more than 12,000 were injt¥eHalabja was the worst single
violation ofthe 1925 Geneva Protocol on the Use of Chemical Weaoos thenvasion of
Abyssinia by 1taly urfidwe fulMetalsoddtrocities dommitted | e i r
in the Anfal Campaign took some time to reach the rest of the &Bflthe US Secretary of
State George Shultz was scathing in his condemnation dfaitieGovernment and described
|l ragds use of chemical weapons against I ts
and unacceptable to the civilized wo?fd.One should notéhat in 1988, Iraq enjoyed near
impunity on the international stage because of its war with the universally despised Islamic
regime in Iran, not to mention the importance strategic and economic interests of the Western
and Eastern Bloc in Iraf’

2.9.7 The Gulf War 1990-91: the establishmentof a safe faven

In August 1990 Iraq invaded Kuwait, and was subsequently driven out by the international
community authorized by the Security Council in 18¥1The Kurdish leaders in Iraq

832 Us State Department, Irag: Country Report on Human Rights Practices, 25 February 2004
<http://www.state.gov/j/dirls/hrrpt/2003/27928.htm>.

8¥ys State Department, o6lraq6 7 April 2011 <http:// ww
634 See Report of a Medical Mission to Turkish Kurdistan by Physicians for Human Rights, Wind of Death:

Il raqds Us e againstiis &urdislo popul@teors, 1989 <www.phrusa.org/research/irag/winds.html>.

Yyi |l di z, 6 Kaprci,p. 2b.18eelthe Brgsécutorial closing arguments of Chief Public Prosecutor,

Judge Mungadh & ar 6 un, i n  A7n €hdpt//wwevérag-iat.org/es/tdoc/ppb.pdf>. Also see M.A.

Newt on, Ol nsi de L Nashviledi Sapth2006Lansf 518. Tr i al 6,

636 See theAnfal Trial before the Iragi High Tribunal (formerly the Iragi Special Tribunal), tried Ali Hassan al

Majid and two defedants, Sultan Hashem Ahmad and Hussein Rashid Mohamad, were convicted of genocide

and related charges and sentenced t o deat h. See
<http://news.bbc.co.uk/2/hi/middle_east/5272224.stm>.
"Mc Dowal | , 6ar yModlfe r nlogHditlkpn ®6d;sfad the text of the Protocol seeague of

nations Seriesyol. 94, pp. 6674.

%38 For the report of the atrocities reflected in western media see, e DaillyeTelegraph 24 April 1987, the

Guardian2 May 1987 Internaional Herald Tribune12 May 1987.

¢ Shultz accuses | rTagTelegfaphu Ye Scefp t panbean 1P8BB, p. 25; Y
op. cit, p. 31.

s, Totten, W.S. Parsons (ed.), o6Centurgdpf RGenbeidde
3%ed., p. 393.

%1 |In response to the invasion Security Council adopted Resolution 660 which determined that there was a
breach of international peace and security which acting under Articles 39 and 40 of the Charter demanded
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sensing an apparent weakness withia Iragqi government seized the opportunity to take up

arms against the central government. The revolt culminated in the capture of the city of
Kirkuk on 19 March 1991 and most of the towns in the Kurdish populated northeffihaq.

the aftermath of Iracaccepting the terms of the cedse under the Security Council
Resolutions 686 (1991) and 687 (1991), the Iragi government once again turned its forces
towards the Kurdish revolt with devastating consequences. It launched a massive- counter
attack againsthe Kurdish forces of KDP and PUK to reassert its authority on the Kurdish
region. By the end of March 1991, the Iraqi forces had managed to recapture a big part of the
territory previously under the Kurdish control and inflicting heavy casualties aduittish

NSAGs. This also led to a massive movement of Kurdish refugees towards the Iranian and
Turkish borders in search of a safe haven from the Iragi tf8dpsits communication to the

UN, the Iragi government highlighted Iran as the instigator faltrating the armed bands

and subversion of the Kurds; it procl ai med:
rebelling Kurds wusing % Nevaytheless, oocé then lmatii on al
government had restablished its authority over the Kwsliregion, the ruling Revolutionary
Counci | adopted a reconciliatory approach t
Arab citizens6é and OKurdish I raqi citizenso
part in the Kurdish revoft®® Such protesttion by the Iragi government did not hide the fact

that at the time there was a humanitarian catastrophe taking place in northéff Ttas.

prompted France and Turkey to call for a meeting of the UN Security Council citing the
plight of the Kurds in Irg as a threat to international peace and secifitifrance in
particular was wunequi vocal in the need for a

from abuses being committed against the Iraqi population in several parts of Irag and more

immediate and nconditional withdrawal of the Iraqi forces to their position of 1 August 1990. Text in (1990)
ILM,1325. Generally see C. War bddLQ40(2) (1®91h482492nvasi on of |
%42 This also coincided with the revolt of tiseh i pépalationencouraged by mass desertion from the army in
the south of the country which was ended by the Gove

with the Kurds in the north. Map.zio, w8711 , 6éa Modern Hi st
6431991 Unitel Nations Yearbook 204.
UN Doc S/ 22452, annex O6Statement issued by the Revc

Doc S/22371; UN Doc S/22401.

645 | etter Dated 5 April 1991 from the Permanent Representative of Iraq to the United States Addréssed
SecretaryGeneral, UN Doc S/22451.

“p  Mal anczuk, 6the Kurdi sBILO®M)14spp. 42189 Al |l i ed I nter ve
%47 Letter Dated 2 April 1991 from the Permanent Representative of Turkey to the United States Addressed to

the Secretargieneral, UN Doc S/22435; Letter Dated 4 April 1991 from@k ar ge DAJIAdfthai r es
Permanent Mission of France to the United Statddressed to the SecretdBgneral, UN Doc S/22442; see

also I randéds communication to the Security Council e
refugees into its border, UN Doc S/22447. Iran also made a communication to the UN hightighidesperate
situation of the Kurds amassed on its border with I
Al Il i ed | nop.eit, ppeld@d9. on 6,
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partiaularly in Kurdish inhabited areas; by virtue of its repressions in the region this situation

continues a threat to i°fttéerworthtnotiognthat in jse ac e

communication to the UN, Turkey did not specifically mention the Kurdsopted to refer

to the plight of 220,000 Iraqgi citizens mostly women, elderly and children that had amassed

along its southern border mainly because of operations carried out by the Iragi Armed

forces®* In its communication of 4 April 1991, to théN, Turkey stated:
It is apparent that the Iragi government forces were deliberately pressing these people
towards the Turkish border in order to drive them out of their own country. These
actions violate all norms of behaviour towards civilian populations anstitite an
excessive use of force and a threat to th
the Iragi operations, which were being carried out with the support of helicopters and
artillery, many mortar shells actually landed on Turkish Territoty.

In reality, Iran allowed over a million Kurdish refugees into its territory but Turkey refused to

honour its asylum obligations under international law leaving so@®0@0 refugees

stranded oiits border with no possessions or suppifé®ue to the despate predicament of

the Kurds the international community was left with no alternative but to intervene in the

situation by adopting Security Council Resolution 688 on 5 April £§8The Resolution

called upon Iraq to end repression of its civilian popoitaand to allow immediate access by

international organizations to all those in need of assist3hEantrary to the pagar belief

the aforementioned d®olution was not badeon Chapter VII of the UN Charter and

specifically refers to Article 2(7) of hUN Charter which prohibits interference in matters

essentially within the domestic jurisdiction of a sovereign §tateaq on its part wasery

indignant on adoptionof&®s ol ut i on 688 and amthentengahtiotslardt t hi

biased Rsoluto n a g a i *Wisstated thaa q . 6

84 UN Doc S/22442.

“Mc Dowal |, 6a Moder rop. ki, t3028.y of the Kurdso,
®9UN Doc S/22435.
T, B. Seybolt, 6Humanitarian Intervention: the Condit

2F . R. Teson, 6Col |l ect iMiceJILHWolmla, M99896, p.i34n | nterventi ono,
%53 The importance of Resolution 68@s twofold; on the one hand it was the first time (since the League of

Nations Arbitrations of the Mosulilayetin 1925/26) to mention the Kurds by name, thus lifting their status
internationally. Secondly, it was for the very first time that the Ullihaisted on the right of interference in the
internal affairs of a member st at eop.ctge379asb Allaig | | 06 a
6l nternational L epwcit,ipp. 40.he Mi ddl e East 6,

®4c. Gray & S. Qlsl esfont, hed Tlhew Lomit he Use ofFinBhorce: T
Yearbook of International La®54 (Vol. XlI, 2001), p. 371.

%% |dentical Letters dated 8 April 1991 from the Permanent Representative of Iraq to the United Nations
Addressed Respectively the SecurityGeneral and the President of the Security Council, UN Doc S/22460.
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It is extremely paradoxical that the Council should show in letters from Iran and Turkey
concerning the situation of the Kurds despite the fact that the world knows full well that
these states do not by any means reasgany of the rights of the Kurds (such as
distinct nationality) in their countries, where the majority of the Kuadsto be
found >
In the same letter to the UN Secretary General, Iraq expressed the view that it was highly
paradoxical that states sues Iran, Syria and the United States had incited agents and
subversives against the authority in Iraq and provided the Kurdish forces with weapons and
materiel to undermine the restoration of security in the coGntry.
Although Resolution 688 did notwhorize the use of force, the US and UK undertook
military operations in northern Iraq in order to protect the Kurdish refugees and more
importantly forced the Iragi army out of the region to allow international humanitarian
organizations to operate théré The flight of the Kurds from northern Iraq was not the worst
humanitarian crisis of its kind but perhaps the most drarffitiEhe crisis unravelled in a
matter of days perhaps for the first time in the history of humanitarian intervention, the whole
story was being captured by television cameras across the globe in all its S§liats. was
followed by the US, UK and France declaring afiyozone above the 3bparallel in
northern Iraq to protect the Kurdish population of Irag from any further attemksthe Iraqi
armed force$§®! The Security Council was never called upon to consider the legality of the
no-fly zone over northern Ira%f? It is worth adding that Turkey allowed the use of the
Incirlik airbase for the US and UK aircrafts policing theflyozone in northern Iraq first in
Operation Provide Comfoff* later in Operation Poised Hammestarting from July 1991,

and subsequently from December 1996 iperation Northern Watchntil the invasio of

8% bid.

857 bid.

8 See KalAugust Fleischhauer, at the time the lega advi
I nternational Law and 119Mst, i tput i203n6s;6 ,s e@x faolrsdo WR.PG. Al
Wars and Humanitar HamRtCQmMA p. 68.sd6 (1996) 18

Seybolt, 6Humaniop.air,p.4n | nterventiono,

®°kKeesingbds Reco(l891)88126Wor | d Event s

%1 see the opilen expressed by a British Foreign Office legal advisor to the house of Commons Foreign Affairs
Committee, UKMIL, 63 BYIL, 1992, pp. 828 ; see al so C. Gray, o6lntefnationa
ed., Oxford U.P., 2008, p. &.

82T . Mc | | rirly iZdnes: thie Nuposition and Enforcement of Air Exclusion Regimes over Bosnia and

| r aLqy6la of Los Angeles International and Comparative Law JouNall,17, 1994, p. 48.

%3 The emergency phase of the operation was highly successful in assistilagedisiiurds along the Iraq

Turkey border saving many lives in the process. In contrast, 1 million Kurds who received no international help
sought refuge inside the Iranian territory provided for by the Iranian Red Crescent Society, the local population
andUNHCR, which flew in supplies, but not in sufficie
Persian Gulf Waré, in B.S. Levy & V.W. Sidel, o6War anr
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Iraq by the USed Allied forces in 2008%* The US for its part claimed that there is
authorization under Resolutions 678 and 688 put togetheard nor t hern | raq I
supervision of the United Nat i otnisd"BBheB8S6under
and UK have repeatedly stated that they do respect the territorial integrity of Iraq and do not
support the establishment of an independent Kurdish state in northefi°IBigce the
establishment of the Aty zone in northern Irag the USnd UK had repeatedly been
involved in clashes over the issue with the
Operation Desert Foxn 1998 these clashes escalated substantially by the Allies mainly
targeting Iraqi air defence systeffi$.

From humanitarian point of viewOperation Provide Comforvas a resounding success, by

the SiImmer of 1992 most of the Kurdish refugees had returned home, where they began to
put their lives back together under the protectiothefio-fly-zone®® The declaration othe

no-fly zone over northern Iraq by the Western powers described by some scholars as illegal
has meant that de factoKurdish entity has been able to mature under the auspices of the
Western powers with considerable political and legal implicafihis.has been noted that

6the intervention thus provided notternrmerely
military assistance that shifted the balance of power within Iraq, effectively rewarding the
Kurds with political autonomy that also promoted theimtmin  r $°@Consesuerily, the

Kurds in northern Iraq have been able to exercise considerable authority over that territory
leading to the formation of Kurdistan Regional Government (KE&)n spite of the

protection provided by the Western Allies, Ir&qirds remained divided along geographical

and political division§/? This de factodivision of the liberated province has been cited as a

%Gray & Olleson, 6The LiFmir o@dtopf372.he Law on the Use of
®Gray & Ol leson, 6The Li mi topcitpff378 he Law on the Use of
®sSee United Kingdom Mat er i aBritsh ear Bdokof letermational la@@939) L a wo
421; seealso e.g. Press statement by Brégish and Commonwealth office of 14 May 1997; Dos, Daily Press

Briefing, 12 January 1995; 10 April 1995; 4 September 1996 (archives of the Daily Press Briefing
<www.dosfan.lib.uic.edu>.

®’see C.D. Gray, o6from Unity ttchePdlsar iozfa tFoornEXBL |angtaeirnnsa
(2002) 1, p. 9.

®8c. Hitchens, 6the Struggle of the Kurd#®$®, National ¢
9 Remarks of international legal scholars at the 1991 American Association of International Law annual
meeting illustrate that the resolutions are not seen as strong authority forthe ygo zone, -Mg Il | mai | ,
Z o neop.bcit, p. 58; see also J. Lob& M. Ratner , 6Bypassing the Secu
Authorization to Use Force, Ceabei r es and t he | r aqgqAJL189¥)ple4 F.iCoany, Re gi me
O6Northern I rag: One Year Later (Carnegie Endowment,k V
60 AJ. Kupermran, OHumanitarian Interventiondéd, in M. Goodha
Oxford U.P., 2009, p. 338.

1See M. QGlefattoKuy ddah St at e Third Wdid QuarteryVal. 14, 1983qp., 295

319.

2B, O6Leahg EButate,odBtKurdistan in lraqdé, Pennsylvani
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major obstacle to any Kurdish claim to autonomy or independéhcEhis division

manifested itself in the elections heldMay 1992 (the first of its kind in northern Iraq) in

which the KDP supported by the US and UK having overwhelming support in Dohuk in the

north and the PUK mainly supported by Syria and Iran dominated provinces of Kirkuk and
Sulaymaniya in the souffi* By the midnineties the KDP and PUK had also evolved into
fully-fledged political partie§” Throughout the nineties there were many armed clashes
between the two major Kurdish armed groups in northern®iPafihe intensity of some of

these internal clashed times was verfierce and in one occasion iu@mer of 1996, when

the Iranian armed forces with the cooperation of PUK entered KDP controlled territory in
search of armed members of an opposition gr
Iran (PMOI)*" KDP asked for assi st an®@@&hisftwasahefirsthe Ba
combat operation carried out by the Iragi armed forces since the establishment eflyhe no

zone resulting in the capture of the important city of Erbil, the administrative adrine

KRG .5 This left the US with no alternative but to intervene to eject the Iraqgi forces from the

north by targeting Iraqi forces in the north and the Iraqi air defence system in the south of the
country®®
Continuation of the conflict between PUK an®R eventually led to the intervention by the

US, UK and Turkey to sponsor talks between the two Kurdish groups (the Ankara Process),
leading to a ceasfire and the Ankara Accord of October 1996 However, the clashes

between the two Kurdish groups contauunabated resulting in many hundreds of deaths in

“Because of this division between the Kurds eventuall
in the northern province with grave consequences for the Kurdish popldatiothe subsequent intervention of

the US and UK in ejection of the Ilraqi forces from t
| r aop.@it.,pp. 2715.

Mc Dowall notes that: 6 T-magand PKdnerkleunderlideteetmardf@dnandt he KDF
overlapping antagonism between the two parties; personal between the two leaders, geographical between
Bahdinan and Suran, l'inguistic between Kurmanji and
Aprogressiveovaddl,t wbrae sMod eMmD opice,p.885y of t he Kurdso,

675 As noted earlier most of Kurdish naate actors after 1945 had developed a dual policy of armed struggle

through their armed wings (NSAGSs) as well as developing a political narrative at thdis@nEor the first

time the Kurds could fully engage in their own political discourse under the shadow of their guns.
®*Generally see M.M. Gunter, 6Ci vi |MideaEastiJournagks0:2 di st an:
(1996:Spring), p. 225.

”UN Doc S/1996/602 for reliance on Article 51 of the
Limits of the Lawp.ctpp.37he Use of Forceb,

®®Romano, O6the Kurdi sbpdtgpt2ilonal i st Movement &,
®Keesingds RE®EUX1896)aI246Wor | d

% For Iragqés protest to the UN see UN Doc S/ 1997/ 397:
S/1996/711.

BlKkeesingds Reco(l896)aT296Wor See Ezlemndosé6Letter from the US
Speaker ofthe House of Representatives and the Presigentemporeof t he Senat ed, 23 Se|
<clinton6.nara.gov>; Gray & Oll esoopcit,pTBA6e Li mi ts of t
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the proces&®? The division between the two major Kurdish groups was eventually settled in
September 1998 through the Washington Accord (affirmed in 1999) under pressure from the
US®® Turkey mindful of prblems with its own Kurdish population maintained a rather
sceptical attitude towards this proc8%sThis scepticism became a major concern when it
was announced that as part of the agreement there was going to be a Kurdish Regional
Parliamenf® The major ly-product of the establishment of the-ifypzone in northern Iraq

has been the creation of a safe haven for other Kurdish NSAGs namely PKK operating in
Turkey and the Party for a Free Life of Kurdistan (PJAK) operating in Iran in recenf$fears.
Ever sincahe establishment of the KRG, due to the apparent inability of the authorities there,
Turkey has carried out incursions and air strikes on PKK bases mainly iQahdil

Mountain area in northern Iraq to stop PKK atta®s.

2.10The Kurds in Turkey: the Post-1946 Era

2.10.1Repression of the Kurdish ppulation in 1950s & 1960s

In the intervening years between the World Wars, international law was in its embryonic
stage of development and could not provide the Kurds with any protection as a distinct
cultural group particularly in Turkeywhere they received the harshest treatment by the
Kemalist autocratic regim®?2 It is important to point out that after the bloody revolts in the
aftermath of the creation of the modern Turkish Republic in 1923, eypaflisystematic state
repression was i mposed on the Kurdish popul s
fall of Dersim, there were no more major ar-t
massive deportations, the militarization and eysdtic surveillance of the Kurdish territories

had all had an undeniably intimidating effect on the population. Revolt ceased to be a

%82 For a backgroundto KDPUK ¢l ashes see MnKu@istantteerkDFP @i Ciolnf Wact 6,
Middle East Journal50:2 (1996: Spring) 22241, p. 229.

3Gray & Olleson, 6The Li mi topcitpfi376.he Law on the Use of
Keesingbds Reco(l896)a@2574Wor | d Event s

Keesi ngds REent1698)a2526\Ma574.

®%Omer Taspinar, O6Turkeyds Mitodnism anl KesnalisnBaonkgie®apers : bet w
No 10, September 2008, 23 < http://www.carnegieendowment.org/files/cmec10_taspinar_final.pdf>.

%7 This is in light of the dct that, the creation of a safe haven in northern Iraq has enabled the PKK to operate

with increasing impunityK e ma | Kirikeci, 6Tur-dayemanidnt Nelouhiofdn s hr &a@
South Asian and Middle Eastern Studiésl. XIX, No. 3, Springl996, 2139, p. 29; see alsétephen Farrekt
al. owi th t he Kl Mount hi agds 5 thkaNewa Yoyk Titn€sl 1,

<http://atwar.blogs.nytimes.com/2011/01/05/witie-p-k-k-in-iragsganditmountains/>.
%8 Yildiz & Muller, "The EU and Turkie  a ¢ ¢ eop. sit, @ 106 ,

109



credi bl e avenue® Am®por published by theeQlAastaiecthat fiom 1937

onwards Turkey pursued:

0 A pamofgssimilation | i kel y to be continuedd and t

has kept a strict watch over the Kurdish areas and, while doing so, has worked

assiduously to assimilate the Kurds é

Tu

ithere ishnpr&brdm, an& there are no Kurd:

It was during this period that the dominant concept of state superiority over its citizens, upon

which the Kemalist state was built, further buried the distinctive ethnicity of the Kurds

through the po ht°t @omsequenty, The Kikrdish community in Turkey

became the primary victims of state repression, its restrictive legislations and state

violence®? Further, since the major revolts of 1920s and 1930s, the state imposed Martial

Law throughout the Kufish region and deployed more than 52,000 military personal%fere.

The region of souteastern Turkey remained a militarized zone until 196an the

aftermath of the aforementioned rebellions the state presided over destruction of many

Kurdish villages ad mass deportation of thousands of Kurds to the west of the c6intry.

This has resulted in tangible Kurdish populations in some of the major cities in the western

part of Turkey such as Istanbul, Ankara and IAtir.
Following the implementation of mulparty democracy in 1945, the incumbent Kemalist

government was subsequently replaced by the Democratic Party ifi*19&wever, it was

only in the early 1960s that there was a resurgence of Kurdish identity. This was in spite of

the fact that the Kurdish palation of Turkey by this time had been more or less integrated

into the Turkish societ§?® This manifested itself through the emergence of democratic and

®®Kendal , O6Kur ddpscit,p.$2.i n Tur keyd,

0 c1 A Report, 6t he Kurdi sh Mi nority Probl emd

<http://lwww.foia.cia.gov/docs/DOC_0000258376/DOC_0000258376.pdf>.
'See M. Yavuz, 06SelaContract if Turkey: FetuNadBilen She ¢/irte Party and the
Kur d&AI8 Reviewdohns Hopkins U.P., 19(1) (1999): p. 124.

%92t has been stated by some that since the advent of the Turkish Republic until the early fifties, Kurdistan was

held down by ter o r . Kendal , olop.rcitdpps7ig7Z@.n in Tur keyo,
Mc Dowal |, 6a Moder rop. Eit ptlél7.y of the Kurdso,

894M.M. Gunter, “the Kurds and Future of Turkey', St. Martin's Press, 1997, p. 6; Chaliand, a People Without a

C o u n op. git Op, 250.

3. Jongerden, O6the Settlement I|Issue in Turkey and t
War 0, Bri I-15, 2007, p . 14

®Fuller describes Istanbul as the biggest Kurdish ci
Turkey as a Pivotal State in the Muslim Worl dé, us |
in Turkey: a Déatmroagiona jobrmalcof Middle Eagt 8tudj€4996), Vol. 28, pp. 51841.

3. M. Vander | i pdwkish Betbcecy:Rsmetilnbniu arsl the Formation of the MRatity

System, 193&% 0 6 , New York State U.P., 2005, p. 202.

“ Emrullah Uslu, 6the Transformation of Kurdish Poli

Democratization and Globalizatin 6 ,-Qué&st Pablishing, 2011, p. 110.
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leftist movements that assisted the burgeoning of Kurdish nation&fisthe Kurds voted in

large numiers for the Democratic Party as a reaction to the oppressive measured imposed on

the Kurds by the Kemalist regime and even a number of Kurds were elected to the Turkish
National Assembly (TNA) and even some were appointed as miniStarse new political
environment was short |l ived and in 27 May 1
Adnan Menderes, the democratically elected Prime Minister who was subsequently executed
leading to a period of chaos and repression espedatcted at the KurdS® The use of
Kurdish | anguage was made il 1l egal and it W
introduce to, or distribute, in the country, materials in the Kurdish language of foreign origin

in any form published, recorded, taped, or material in similar Sofff6The new military

junta set up a Committee of National Front (CNF) which governed the country for a year and

a half and then handed over to a civilian government following the elections of°?961.

Since the inception ofmodern Turkeythe army has corsently played a key role as the
protectorate of the Kemalist secularism in the running of the colfitfhhe army has staged

t hree c¢coeinpl96@ dA¥®W1i and finally in 1980 culminating in suppression and
curtailment of any democratic manifestatiofifie aforementioned coups took place as a
reaction to the popularity achieved by the -lefhg organizations in the 197Qswhere

Kurdish groups were very active and played a prominent’fdl€he power of military

Kemalism was revived with more pronouncenetér thsethree cop  d 6.8 buing she

course of the 1971 coup the Workers Party of Turkey, r ki y e Jwas daccusedbyt i s i
the Chief Public Prosecutor of the Republic of carrying out communist propaganda and
hel ping the Kurdrehatisregpgaaatmi ©iosi byodin cont
Constitution’®” The constitutional reform implemented by the military regime following the

““Entessar, o6Kurdiaphit,E8hnonational i smé,
"Romano, 6The Kurdi stlop.bitgt40onal i st Movement
w,. L. Cleveland, 6A History of “atg20e4rm283i dd
McDowall, 6a Moder rop.Eit,5408.ry of the Kurdso
™Kendal, O6Kur ddpscit,p.85.i n Tur keyd,

MG¢listan G¢grbey, o6the Development of the Kurdish Na
Ol son (ed.), Othe Kur dtihsen INS=@tlckydPa 11996 pp. B p.eldont i n
information regarding the connection between thiitary and state, politics and democracy in Turkey see
Metin Heper, 0t he Stat e, t hlerusdam Journal ofyntematich&dntonso cr ac y
Vol. 9, No. 3(1987), 554.

™van Bruinessen contributes the radicalization of t
urbanization voluntary and involuntary immigration of Kurdish villagers to cities and the inability of strained

Turkish economy to absorb themintoma t r eam | i fe. & Van Br uiometsps®n, O0The
™yildiz & Breau, ogditep.®urdish Conflictéo,

" The Workers Party signed its death warrant when in its Fourth Congress3ii1991970, it adopted a

declaration which refr r ed t o it he "TkrdiyedscisPRartisiRie Kgpdtilenasi Karati (The
Constitutional Court Deci sion Closing the Turkish Wo
Turkey: the Rol e oeUniveksitylPieds,id®,pl105Par t i es 6, I nter

61
|l e East 6, \
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1971 coup repealed any fragments of liberal measures of 1961 Constitution and allowed the
government to withdraviundamental democratic right® All political institutions such as

the leftist youth organizations were outlawed, strikes pronounced illegal and -alirigft
publications were bann€@® Martial law (to be renewed every two months) was declared in
eleven povinces together with main Kurdish urban regions and distfittsiundreds of
intellectual s, and Workerds Party campaigner
of dissent were promptly and harshly dealt with by special c6trhese courts put ane

than 3000 people on triklefore their abolition in 1976. These courts wesstored by the

1982 Constitutionenacted after the military takeover of the civilian government in 1880.

This period of Turkish history was plagued by political violencevben the right and the

left, particularly in the second half of the 197830ne of the most extreme examples of this
trend was the massacre of more than 100 people in 1978, in the south eastern town of
Ka hr a ma myrlernaterious right wing organization Grey Wolves, an illegal militant
paramilitary wing of the National Movement Party (NHE)This harsh treatment of ethnic

Kurds was to be one of the main reasons for the Kurdish revolt of 1984 led by the PKK.

2.10.2The1980m | i t ary Coup do®tat in Turkey

As mentioned above, left wing organizations including Kurdish ones became popular and
powerful in the late 1970s that prompted the army to stage yet arsmbprunder the
leadership of the Chief of Staff General Kenan Evren on 12 Septembef'1 38@. military
seized all executive and legislative powers under the pretext of restoring law and order as
well as democracy to the country by imposing martial law througfiurkey’*® In fact:
The coup marked the third time that the Turkish military had intervened in politics
since the late 1940s. Unlike the previous two interventions, however, the military did

not give up control of the legislative and executive branohése government easily ...

%8 The Turkish Constitution of 1961had granted Turkish citizens a few democratic rights such as freedom of
thought and of the press, the right to form association and independent trade unions, the right to attend public
meetings and freedomfm vi ol ati ons of a citizenb6s home or person
66; Yildiz & Muller, OGpbtep BU & Turkish Accessionbd,

™Entessar, o6Kurdiaphit, E838honati onal i smo,
" Ahmad, 6t he MakRonotlgdgeyf993M0iE2r n Tur key
"y Alexander & E.H. Brenner, O6Turkey, Terrorism, Ci\
"23.R. Crowley Program, oO6Justice on Trial: State Sec

Human Rights Deferelr s i n Fdardhankirgeynational Law JournaVol. 22(5), 1999, Article 9, p. 2131.

"3R. Oliver, Turkey Today: a European Country?, Anthem Press, 2005, p. 170.

"EJ Zurcher, O6Turkey: A Modern Historyd, | .B. Tauris,
SW. M. Hal e, i6cTsuraknds ht hPeo INMitl i t aryo6, Routl edge, 1993, p
"% Entessar, “Kurdish Ethnonationalisop. Cit.,p. 95.
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it was not until the elections of late 1983 that a civilian cabinet and parliament were
established®’
It is worth noting that the role of the military in Turkish politics is strengthened by the means
of constitutionallegal me&hanisms, suchasthesca |l | ed A Nati onal Secur i
the army is granted a constitutionally secured position as the very custodians of secularism
and Kemalist value§® The military government created a new constitution which elevated
the roleof the president, dissolved the twahhamber parliament, and granted new decision
making powers to the NSC, dominated by the milifaPyThe NSC was established after the
first military intervention of 27 May 1960 in order to provide the army a legallyfiémit
position in the running of the state without clearly defined liffftsn the aftermath of the
1980 coup the crackdown on the Kurdish population was particularly harsh due to their
portrayal as a threat to the national security of Turkey, for instdheeuse of the term
"Kurdish™ was totally banned in 1983, as well as Kurdish language and any other

manifestations of Kurdish culture and identity.

2.10.3The anergence oftheKur di st an Wor kersé Party (PKK)

In the past, a number of Kurdish political partreere formed and subsequently disbanded by

the Turkish Constitutional Court on the basis of imperilling the unity of the ‘$taflae PKK

7 pid.

"8 The National Security Council (NSC) was incorporated into the Constitution of 1961 (Article 11) after the

coup of 1960, Gurbey, "The Kurdistational Movement in Turkey since the 1980sf, Cit, p. 12

"Article 66 of the 1982 Constitution elaborates on t|
the Turkish state to through t he hetKardscandd-diturecof Turkey'e ns hi p
op. cit, pp. 5152

"2 The constitution determined two important tasks of the NSC (Article 118, Turkish Constitution 1982): on one

hand, the protection and defence of #f nand, omtmeather sec ur i
hand, the Adefinition, determination, and applicatior
indivisible unity of a stateds people aBGgrbday, tetrhe
Developmenb f t he Kur di sh Nationali st oMev,ehent in Turkey s

"2L1n particular, Law 2932 of 19 October 1983 (repealed by Law 3713, 12 April 1991) was enforced “In order to
protect the indivisible unity of the state, with its land and nation; the national sovereignty, the national security,

and public publication of ides other than the first official language of each country which recognizes the
republic of Turkey™ (Article 2). "The mother tongue of the Turkish citizen is Turkish. It is forbidden: (a) to

develop any form of activity in which a language other than Thrldsused and disseminated as the mother

tongue; (b) at gatherings, or demonstration to carry posters, banners, signs or other such objects written in
another |l anguage ¢é or t o J{oassetes orather objeats ofrthe mediarihtker t ap e s
| anguage, wit hout the consent of the highest officia
Tur ki sh apcdtep. 40610% 6 ,

22 Under Article 69(5) of the Turkish Constitution, the Constitutional Court has power twivéigsolitical

parties. Article 68(4) states Othe statutes and pro
indivisible integrity of the state with its territory and nation, human rights, national sovereignty, and principles
ofthedemoc at i ¢ and secul ar Republic.d& See also Article 1
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was the most prominent of left wing Kurdish organizations to emerge in the 870

history of the PKK has been domaited by its leader Abdullaficalan’** Undeniably, as a

result of its armed campaign against the Turkish government, the PKK has become a
significant nonrstate actor in the Middle East and the Kurdish issue is now featured
prominently in the internationatena’?’ Its origins can be traceuackto Kurdish university

students in Ankara that organized the Ankara Democratic Patriotic Association of Higher
Education’?® It has been noted that the PKK, ‘emerged not in the guerrilla camps on the
rugged terrain of sab-east Turkey, and not in any other neighbouring country in the Middle

East but in Turkey's capital city in 1974*” The founders of the PKK were very much
inspired by Leni-désermpmiimati ipdre off rasthddnso .

National Question’?®

They concentrated their activities on obtaining recognition for the
Kurdish language and cultuf€ However, the PKK in its present guise was founded on 27
November 1978, when, in the village of Fis in Diyarbakir, the nucleus of the PKK was
establshed and the first draft of party program was annoufiteld. the beginning of its
campaign, the PKK enjoyed considerable following within the Kurdish population in eastern
Turkey, some of the major cities of Turkey (with sizeable Kurdish populations)racidlty

in some Kurdish diaspora in Western EuréfeThe latter, is of great importance to the
organization particularly in terms of their financial support and generating publicity

abroad”®? In contrast, some have argued that it is not representative of the whole of the

Freedoms)<http://www.anayasa.gov.tr/images/loaded/pdf_dosyalari/THE_CONSTITUTION_OF_THE_REPU
BLIC_OF TURKEY.pdf>.
"2 Kurdish Socialist Party of Turkey (KSPT)aw also established in 1974, the same year in which the PKK was

formed, the Kurdish members of the Kurdish Workersbo
named the Kurdish Socialist Party of Turkey (KSPT). Many of its members were impgrisotiee in exile
outside Turkey. |l zady, Gp.bitep.K0rds: a Concise Handbook
A Marcus, 6Blood and Belief: the PKK & the Kurdish
H.J. Barkey & G.E. Ful I(dewYorkINYr Roeryad and Kttlefiett,i 1998), s€eu e st i o
especially chapter 2, 28
<http://carnegie.org/fileadmin/Media/Publications/PDF/Turkey' s%20Kurd|sh%20Quest|on pdf>.

After its f orAnkara DemacraticPatribt Assqciationfof Higher Ealuci o n o , expande
sphere of influence beyond the university circles and became actively involved with other segments of Kurdish
societyEnt essar, "~ Kurdi sh PpCi,p. 128;4smeét &.Ismel, ETheNPKKt A ReportBra st 6 ,
Separatist Yolence in Turkey (1973992)", Turkish Daily News Publications, 1992, p. 9.

I smet, “~The PKK: A Report opmuit,(5@paratist Violence in
Ergil, 6PKK: the topritgp328 Workersd Partyo,

A Marcus, OBdpoib,p.2and Beliefd,
't has been noted that 6although the organization i
changed it to PKK in 1978, they came to be known among the local people as Wipoziss 6 | hsan Bal
Sedat Laciner, "Ethnic terrarn and the Case of the PKK: Roots, Structure, Survival, and ldeokvglara

Paper9, 2004, 183, p. 24

BlV Eccariusk el |y, 6the Militant Kurds: A Dual Strategy fo
p. 93

A.J. Lyon & E.MingcEtbBnico6Mohilict: Kurdish Separat
Kosl| ows ki (ed.) o6l nternational Mi gration an82 Gl obal i z

114



Kurdish population of Turkey and beyofil.It is important to remember that the PKK as a

NSAG accepts violence as a political means, not only against the central governnaésa but

used against its Kurdish political adversafi€sThe PKK has sought to free the Kurds both

from the Turkish yoke and the Kurdistghas(feudal landlords) who it claims exploit the

Kurdish peasantr{’®

Prior to thecoupof 1980, some of the key PKKdders had managed to flee to Syria and the

Bekaa Valley in Lebanoff° Ocalan evetually set up base in Syniith the alleged approval

of the government ther@’ Although the Syrian government has never accepted providing
support for Ocalan, it is quite olmtis that no NSAG of the scale of the PKK could survive

without the full support of a state such as Syria on whose territory the PKK was ba¥ed in.

From the beginning of its violent campaign, the PKK demanded that the Kurds choose
between loyalty to Turkegr support for the PKK, any dissent would be met with brutal and

swift punishmenf®® ¥cal an demanded that, 6anybody wh
collaborators with the Turkish government and betrayers of Kurdish freedom, whatever their
ethnic originsorpolit al aspirations fof® the Kurdish gro
|l nability of Turkey to come to terms Owitdt
recognition not only prevented a peaceful resolution to the Kurdish problem but also impeded

i mprovement imat hando pmot "y Bhis kak besntdenmaddadrofl s . 6
Turkey by the European Union (EU) as part of its accession procedure to improve its human
rights record particularly in rél@igwodn to i
remembering thta according to the Treaty of Lausanne in 1923, only the rights of religious

minorities such as the Jews and Armenians were recognized in the Turkish Constitution of

G¢listan G¢grbey, o6Peaceful SettlAamemtomyf, Tumkd&yod bk,
G¢rbey (ed.), 6The Kurdish Conflict in Turkey: Obst ac
Press, 200Qp. 78.

Gelistan G¢rbey, 6Peaceful Soptitipfent of Turkeyos Ki

H.J. Barkey, O6Turkey and the PKK: A Pyrrhic Victor
Counterterrorism: Lessons from the Past 6, US I nstitut
I smet, 6the PKK: a ReportopoctpReparatist Violence in
“"Gunter, “the Kur dwop.etnpd26Fut ure of Turkeybo,

" Mc Dowal |, 6a Moder nop.Hit, p.422;rBal & ddcinet, FEthnickeurorisns aid the Case

of t h eop. BitKK D7,
3 D.L. Philips, “Disarming, Demobilizing, and eltegrating the Kurdistan Workers PartyNational
Committee on American Foreign Polj&b October 2007, p. 3.

"Bal & Laciner, "~ Ethnic tepdtpprdsm and the Case of the
"'Doju Ergil, 6PKK: the KurdéshaWor&€esbolParktygdur gan o
Protracted Conflictsd-356pe383nsyl vania U.P., 2007, 322

2 Generally see K.Yildiz & M.Muller, “The European Union and Turkish accession: Human Rights and the
Kurds®, Pluto Press, 2008.
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1924 This has been described as one of the symptoms of the failure of Turkish democracy

that does not recognize the etimdtural minority groups such as the Kurds.
2.10.3.1Political and military structure of the PKK

In contrast to other Kurdish NSAGs in the past, the PKK has a significant structure and
considerable organizational ability toage its rank and file within the communities it
operates®® The PKK considers itself foremost as a political party that has taken up arms to
achieve its political goal€® Although the political philosophy of the PKK was beson
MarxismtLeninism, it had to integrate religious elements in the last decade in order to
broaden its appeal within the largely Muslim Kurdish sociétfihe PKK adopted the same
political philosophy as the Komala in Iran that blended Marxigminismwith a strong dose

of Kurdish rationalism’*® What distinguished the PKK from other Kurdish organizations is
that it initially advocated the establishment of a separate Kurdish Marxist republic in south
eastern Turkey with ultimate aim of uniting all the Kurdish territories under the umbfaila
united Kurdistar*® Neverthelessjn the early 1990safter the military defeatthe PKK
changed direction and no longer refers to the establishment of a separate Kurdisf Istate.
has ever since concentrated its political efforts on creating a fsgstam within Turkey>*

The PKK from the beginning of its campaign against the Turkish Government adopted a
dualpolicy of political and military strategy similar to those of other Kurdish organizations
in Irag and Iran in the second half of theentieth century>? Although the PKK started as a

"3There was, hoewver, no mention of cultural rights of the Kurdish minority. In particular see Article 39 of the
Lausanne Treaty of 1923 which pledges the respect f o
those who were not of Turkish Ethnic origin, v&stematically neglected.

"4 Ergil points out that this is not limited to the Kurdish population and other minorities such as Armenians,
Greeks, Alevite Arabs, Romani, Domari, and Lazi speakers have also suffered from discrimination and
repression; Ergilp PKK: t he Kur di egphcit, Wd23ker sd6 Partybo,

M. van Bruinessen, O6Between Guerrilla WarMERWPd Pol it
Middle East ReportNo. 153 (JulyAugust 1988), 4216, p.43.

OEccariusk e | | y, o6t he dpcitig.4.ant Kur d

"7 1n order to achieve this, the PKK set up suganizations such as the association of Alevis of Kurdistan or

the association of Kurdish believer§,¢, r bey , 6Peaceful Sett!| e melrdugho f Tur k
Aut o n opngitdp, 79.

"8 Entessar, "Kurdish Ethnonationalisop. Cit, p. 94.

9 suha Bolukbasi, *Ankara, Damascus, Baghdad, and the regionalization of Turkey's Kurdish secessionism”,
Journal of South Asian and Middle Eastern Studi#sNo. 4 (Summer 1991): pp.-1®.

Marcus, 6Bl oop.dit,pB42. Bel i ef 6,

"l see Abdul |l ah ¥cal an, 6t he Decl aration of De mo
<http://www.kurdmedia.com/article.aspx?id=10174>.

52 As noted above, in the second half of the twentieth century thelkibRand KDRIraq have had an armed

wing as well as a political party, the sammedus operandas the Irish Republican Army (IRA) in Northern

Ireland and the Basque National Liberation Movement (ETA) in Spain.
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group with twenty militants in 1978, however, by 1994 it is estimated that its operatives were

at around 15000°G¢r bey opines that 6in contrast to
far, the PKK is charmerized by a broad organizational structure and a force capable of
extraordinary mobilization. It possesses a network not only in the Kurdish parts of Turkey
and other countries in t h@Itisbagedomthree separatel s 0 |
administrative branches, namely; the politburo or the central committee (the only existing
body dating back to the creation of the PKK) was at the top of the organization under the
command ofOcalan until his eventual arrest in 1999; the ERNK, the Liberdfimmt of

Kurdistan Eniya Rizgariya Netewa Kurdistathe political wing, was created in 1985, and

the ARGK @rteshen Rizgariya Gelli Kurdistanthe armed propaganda wing was created in
1986/°° The ERNK has played a pivotal role in coordinating the aativitif the PKK within

Turkey and Europ&® All of these bodies have altered in size throughout its armed campaign
according to operating objectives and operating codtéktt has been noted th

recruits guerrillas in both the Kurdish regions eisis and among the Kurds living in

>3Bal & Laciner, "Ethnic terrorism and the Cade ot h e opPci, .&28.
™MG¢rbey, O6the Kurdish Nadpic,p®4.i st Movement in Turkey:
™6The ERNK was divided into two parts, the f-irst t |
committees, such as association of Patrioticdigh Workers, the Association of Patriotic Kurdish Youth and
the Association of Patriotic Kurdish Teachers. The second part of ERNK organized itself in foreign countries
under the administrative name of the ERNK Foreign Central Office, and was mailpsisedor the financing
of the organization fighting on behalf of the Kurdis|
t he PKBtOp. 28.
®1n his seminal study of the PKK, Ismat says the activities of the ERNK in two regions Europe and Turkey:
the responsibilities of the ERNK in Europe was as follows:
(1) liaison with the PKK leadership;
(2) contacts with terrorist groups in Turkish Territory sushlae Revolutionary Youth;
(3) contacts with the PKK bases in Syria, Iran, Iraq and Greece;
(4) all propaganda activities inside and outside Turkey;
(5) collecting money and information for the PKK;
(6) staging demonstrations and protests to attract attention to the PKK;
(7) finding new recruits and training them for the ARGK;
(8) and camouflaging ERGK militants.
The ERNK unit in Turkey was mainly responsible for:
(1) generating recruits for the EARGK;
(2) coordinating and organizing PKK activities in urban and rural settlements;
(3) informaion and intelligence gathering for the PKK;
(4) collecting money for the organization;
(5) organizing mass riots, urban rebellions and small scale military attacks;
(6) trying to take on judiciary police responsibilities in areas where there was a vacuum of authoriting the
PKKés strength to the public and trying to act as a (
(7) and carrying out Islamic activities and propaganda on behalf of the PKK, which became important after the
failure of Marxism. This last duty was issued to the ERNK after theiqaildn in 1990 of the book of
Institutions of the Urban Revolution. This work outlined how to counteract therdigiious image of the
organization, after recognizing the strong religious tendencies amongst the people of the region. Ismet, "The
PKK:AReport on Separ atiop.tit,p/16ol ence i n Tur keyod,
“'K. Yildiz & S. Breau, 6the Kurdish Comflict: Mechann.
Routledge, 2010, p. 15.
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We s t e r n "Htissignjii@nt ® note that the PKK has many women fighters among its
ranks especially since the 1990s and the number increased to 30 per cent of its fighting force
at the height of the confliét® The PKK as a NSAG is highly disciplined and has a structure
based on small guerrilla units led by a hierarchy of commani®dbsiring its first carpaign
which lasted from 1984 t4999, the PKK tried unsuccessfully to control large swaths of
territory especidy at night as well as launching largeale attacks on military outpogfd.in

the beginning of its campaigihe PKK due to its guerrilla tacticaas very successful in
hurting regular Turkish troops, who were inexperienced andqiipped to deal with
guerrilla warfare’® Indeed, it continued to maintain military superiority over the Turkish
military throughout the 1980%° These early losses convinced the Turkish army and the
police force to adopt a different approach and train special units specifmatpmbatting
guerrilla warfard® By 1995, this change of tactics to a cousitesurgency strategy and the
use of Cobra Helicopters in hot pursuit operations also extendeduisions into northern
Iraqg, proved to be very successful tactics for the W&irkarmy and security services. The
latter incursions into northern Iraq in hot pursuit of the PKK by Turkey raises very important
legal issues in relation to the use of forggs (ad bellumh by a sovereign state against a

NSAG, a topic which will be disassed more extensively below.
2.10.3.2P K K dewolt of 1984

As we have already observed, since 1918 the three Kurdish entities under consideration have
been beset by the spectre of armed conflict in the shape of revolts against the sovereign states
who host thes Kurdish communities. None of these revolts has attracted so much
international attention as the conflict in scethistern Turkey since 1984 waged by the PKK

Gerbey, 6the Kurdish Nadpich,p24.i st Movement in Turkey:
"9 This is rather unusual phenomenon in a rulminated Tribal Kurdish society to have such a high number

of the PKK fighters. Al Ozcan Nihat, OPKK Recruitmer
Jamestown Foundation, Vol. 4,ls¢ 28, September 11, 2007; sepecital so Ma
p. 173.

Marcus, OBl oop.dit ang.BabDBef &j | diz Bp.@tapul5. 6t he Kurdi s
%1 G. Jenkins, PKK Changes Battlefield Tactics to Force TurkiyNegotiation (The Jamestown Foundation)
<http://www.jamestown.org/single/?no_cache=1&tx_ttnews%5Btt news%5D=4494>,

" 6Provision to Turkey of US Intelligence on PKK
<http://www.jamestown.org/single/?no_cache=1&trews%5Btt_news%5D=4520>.
Ergil, 6PKK: the topritdp.325 Workersd Partyo,

™Barkey, O6Tur lomgit, p&345.he PKKO,
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against the Turkish army° The armed campaign waged by the PKK is the longest against a
sovereigrstate by a Kurdish NSAG since the end of the World Wt Ih total the conflict

in southeastern Turkey has cost 37000 lives, including civilians, a large proportion of whom
were Kurdish and a huge burden on the Turkish ecord8fccording to Ihsan Balhe
factors that contributed to the PKK revolt were issues such as, unsolved economic
underdevelopment in the Kurdish region, the militeoypof 1980, some errors of judgment
made by the state such as banning of the Kurdish language and other mam$esfatie
Kurdish identity, and finally the creation of tlie factoKurdish Regional Government
(KRG) in northern Iraq in the aftermath of the firstré@n Gulf war in 1991°® Human

Rights Watch Reports estimateat at the peak of the conflict in 1995, approximately around
400,000 troops were present in seatdst Turkey with additional 240,000 troops sent to the
region in 2006°° Indeed, this would indicate that the conflict at the time was at the least an
insulgency due to its intensity and the size of the military operation involved, in spite of,
being initially confined to soutkastern Turkey.

The PKK began its armed campaign against the Ankara government in 1984, by launching its
first major large scale arrdeattack onthe gendarmerie station building in Eruh district of
Siirtt and as a result, ongendarmewas killed, six soldiers and three civilians were
wounded’® This was in spite of the fact that by 1983 it was widely believed that armed
opposition in Tukey had been defeatétf. This assumption was based on the belief that after
the military coup of 1980, due to draconian measures imposed watenon all political
parties in Turkey which included the arrest of over 500,000 people, no political opposition

had survived? The emergence of and the danger posed by the PKK was not foreseen by

" partiya Karkerén Kurdistait PKK) ; for a brief hi st oHuyiyesDaily Newsli st or y
14 Septemér 2009 <http://www.hurriyetdailynews.com/default.aspx?pageid=438&n=hiftoithe-pkk-in-
turkey-200909-14>,

®®The Conflict has lasted longer than the major armed struggle of theFKIXPagainst the Iragi Government;
Barkey & Full er, stbmcitkpe286s Kur di sh Que

et Pam 06Tool , 6Profile: t he PKK®, BBC,
<http://news.bbc.co.uk/1/hi/world/europe/7044760.stm> ; According to the Turkish Minister of Labor and
Social Security Faruk Celik, the conflict against PKK since 1984 has cdstyT##400 billion. However, Servet

Mutlu, a professor of Economics at the AnkbiasedB a k kUniversity estimates the cost to the Turkish

economy a |l oss of $88 Dbillion between the vyears of
Economyupto$d0 billioné6, EIif Firat, Todayd6s Zaman, 2 Oct
Bal & Laciner, "~ Ethnic tepdtpprdssm and the Case of the
"™Human Rights Watch Report: O6Weapons Transfers and

<http://lwww.hrw.org/egacy/reports/1995/Turkey.htm#P167 13484>.

70 pccording to the Turkish Weekly, another armed attack launched on the gendarmerie open air facility, officer
housings and gendarmerie stations in Semdinli district of Hakkari in which one Officer, one petty afifil

one soldier were wounded.

" McDowall, A Modern History of the Kurdop. Cit.,p. 420.

"2 Amnesty International, Turkey: Human Rights Denied (London: Amnesty International, 1988), p. 1.

119



many Turkish officials”® In fact, this complacency was not limited to the political class and

it also existed among the military ranks.

Some obser ver s thd RKKdiffecs frormothdr Kurdish ¢rgarizations on the

i ssue of wviolence € the armed fight that th
irevolutionary violenced as a me&TFomthé achi
beginning, the PKK dirded its violent campaign not only against the Turkish Government,

right and leftwing political parties, the Kurdish landlord class and the village gd&tdse

Avill age guardso is a state mandated but | &
organzed by the Turkish Government consisting of those Kurdish tribes and villagers who
resisted the PKK’’ This paramilitary organization has played an important role in thwarting

the PKK and to regain the control of the countryside by the Turkish goverffiidrite
inadequate supervision of the village guards has exacerbated lawless violence in the rural
areas in soutleastern Turkey’® They have been accused of some of the most serious human
rights violations in soutleastern Turkey?° In the early days of its aved campaign, its main

objective was to attack higprofile targets to generate as much publicity and to show the
Kurdish population that it was a force to be reckoned wWitle modus operanddf the PKK

also involved attacks on Turkishptbmatic officesthroughout Europe in the 1990s, attacks

on tourist centres in Turkey in an attempt to disrupt the tourist indwkioh isa vital source

of income for Turkey®*

In its third Congress (230 Oct ober 1986) the PKK establi
Army of Kurdistan (ARGK) which was to expand military operasaio cities and to

™Bal & Laciner, "~ Ethnic tepctpprdZsm and the Case of the
"™ In the words of Lieutenant General Kaya Yazgan who was in charge of the Seventh Army Corps in the
sout heast at the time of the attack, 6it was an unex
name was known, but he wastrsomeone who was focused on. And besides PKK militants were seen more as
bandits €& the politicians in Ankara did not believe
evaluated as the remnants of what took place before Septemfibe 1Rilitary coup]; cited ilMa r c u s , 6Bl ood
and Bepl ditef88.,

™G¢rbey, 6the Kurdish Nadpich,p®3.i st Movement in Turkey:
™Barkey & Fuller, Tuoplkieyg.86s Kurdi sh Question,
"McDowall, 6a Moder op.Et,s426.ry of the Kurdso

MGe-ici ve Go°n¢l(Mgekpproyuamidav®l untary village gua

funded by the Turkish Republic in 1985 under the control of the then Turkish Premier Turgut Ozal. The
amendment No 3175 to Acte 74 of the Law of Temporary Village Guards, enacted in 1924, was passed on 26

March1985Er gi | , O PKK: t he Komadatjps3Ban Wor kersé Partybod,
™Human Rights Watch, o6Turkey: Letter to Mins&te? Aks
June 2006  <http://www.hrw.org/en/news/2006/06/07/tuledterministeraksucalling-abolition-village-

guards>.

8 The commission of human rights abuses by village guards has been highlighted by the European Court of
Human Rights, inter aliXoyler v. Turkeyapplication No 26973/99pek v Turkeyapplication No 25760/94;

see also Yildiz & Mull erop.cti,piie EU and Tur ki sh Accessi
81 U.S. Department of State, Office of Counterterrorism, Background Information on Foreign Sterrori
Organization, http://www.state.gov/documents/organization/31946.pdf
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intensify political activity in urban ared® Indeed, targeting urban conurbations heralded a
new tactic unique to any of the Kurdish NSAGs involved in revolts and led to acousatio
ultimately classification of the PKK as a terrorist organizaffdmccording to Laciner and
Bal , 6i n war of nati onal Il ndependence, guer
method and is based on the consent and support of a large portianpeagple. The PKK
however, lacked that support and relied on a small minority, some of whom were forced to
support thée®Thregdmirmmetri ofru.rki sh General Chief
publicly in July 1993 that approximately otenth of the Kirdish population in the Kurdish
regions, or roughly four hundred thousand people, must be considered as active supporters of
the PKK/®°
From the beginning of the conflict in 1984, the Turkish Government adopted the position that
the PKK is a terrorist oapization’®® Therefore, in response it has adopted very draconian
military measures and poliéit repression which includgevere violations of human righf&.
On 19 July 1987, as a reaction to the deteriorating security situation in southeast of the
country the Turkish Parliament proclaimed a civil state of emergency to establish an
emergency civil administration according to State of Emergency Legislation (OHAL) and
appointed a regional governor in whom all powers of the state of emergency administration
were vested® However, there was no provision for an independent judicial review of its
actions which contributed substantially to the breakdown of the rule of*fads some
observers have noted:
An atmosphere of intimidation and violence prevailed. Stateirrity forces targeted the
PKK, although Kurdish rural communities were caught in the crossfire. Security
operations in Kurdish villages were accompanied by arbitrary arrests, looting of
moveable property, beatings, torture and disappearance. Few suagsed the trauma

of the actions of the security forc€s.

Gsrbey, 6the Kurdish Nadpich,p®3.i st Movement in Turkey:
"83The PKK is listed as a terrorist organization by a number of states including the US, UK and the EU, an issue

which will be discussed below.

Bal & Laciner, "~ Ethnic tepdtpprd7sm and the Case of the
®Gisrbey, O6the Kurdish Nadpici,p®4 i st Movement in Turkey:
Eor a reflection of the Turki £ G® K&/ KOENGRASR eapt u b Itiux
of Turkey Ministry of Foreign Affairs < http://www.mfa.gov.tr/pkk_konegal.en.mfa>.

®Yildiz & Muller, o6theopEitp.al6.d Turki sh Accessiond,

88 Under the State of Emergency Act 1983, Law No. 2935 of 25 Octob&; K88 No. 18204 of 27 October

1983. Yildiz & Muller, optdte. 16U and Turkish Accession?
Yyildiz & Muller, o6theopEitJ)p.86nd Tur ki sh Accessioné,
™yildiz & Breau, opdtep.Rurdish Conflictéo,
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The ensuing violence resulted in destruction of many villages and internal displacement of as
many as 4 million Kurdish villagers® Further, in 2008, it was only as a result of the high
profile court case oErgenekonjnvolving top members of the military and civilian officials

of the Turkish state that revealed the discovery of mass graves in eastern Turkey an
indication of extrajudicial murders throughout that pefifdfhe abovementioned caisein

relation to the existence ofthe-scal | ed fdeep stateo in Turkey
police departments, businessmen and journalists of the secular*pr8sxe 22 January

1990, Turkey accepted the jurisdiction of the European Court of &urRights to hear
individual claims, followed bya number of cases in which Turkey has been found to have
violated the right to life, liberty and effective reméd$.

The closest the PKK and the Turkish Government have come to a peaceful resolut®n to th
conflict was during the presidency dlurgut Ozalin early 1990s when he proposed a
peaceful resolution to the conflitt For the first time in the history of the Turkish Republic

he admitted publicly that 6Tu/f%meleed ommdehis de al
leadership there was a relaxation of domestic restrictions on the use of Kurdish language and

it was during this period that some tenuous attempts were made to engage the more moderate
Kurdish elements to push the PKK towards a politicdltam.”’ In 1993, the PKK

"1 See report by Human RighWatch entitledfi St i | | Critical o Prospects in 2
Kurdsin Turkey Mar ch 2005 Vol . 17, No. 2(D). As an acknowl e
Accession Partnership with Tur kselaced persgns itor thedt origiiat he r e
settlements should be supported and speeded upo. Eur
progress towards accessionbo, 6 October 2004, p. 13.

92 Since it was first launched in 2007, the Ergenekon investigags become the largest, most expensive, and

most controversial in modern Turkish history. By May 2011, nearly 500 hundred individuals have been taken
into custody and some 300 have already been charged with the membership of what the Chief Prosecutor
describes as fAithe Ergenekon terrorist organizationo.
Assize for Organized Crimes and Terror Crimes: Case no 2007/1536.

™ Turkey 6 Er gen e-Rroyn ChiBfl 8asliug onE frial, BBC, 26 March 2012
<http://www.bbc.co.uk/news/worlduropel7510436>.

94 SeeDenmark v TurkeyApplication No 34382/97, Decision on Admissibility of 8 June 1998endly
SettlementJudgment of 5 April 2000, 3@iternational Legal Material§2000) 788, the case was brought by a

Danish citizen Kemal Coc, concerning histittatment while under detention in Turkey on charges of assisting

the PKK; see als&urt v Turkey Application No 24276/94, Judgment of 25 May 1998, [1998] 27 EHRR 373;

Calici v Turkey Application No 23657/94. [1999] ECHR 4Ertak v Turkey Application No 20764/92,
Judgment of 9 May 2000, Reports of Judgment and Decisions\20Uimurtas v TurkeyApplication No

23531/94, Judgment of 13 June 2000, Reports of Judgment®ecidions 2000/I; and Tas v Turkey,
Application No 24396/94, Judgment of 14 November 2000.

"% Turgut Ozal was the Premier of the Turkish Republic, 1®8and the President, 1983.

"% Helsinki Watch, Destroying Ethnic Identity: the Kurds of Turkey|gitéi Watch Report, March 1988), p. 4.
"According to G¢grbey the process undertaken by ¥zal
towards the Kurds living in Turkey was to legalize the Kurdish language by lifting the LanBaagkct of

1991. Ozal supported discussions about new reforms by making proposals himself such as Kurdish radio and
TV programs and introducing Kurdish in teaching, which earned him criticism from various section of society,
politics, t he militemayefanld Sretdtilae me@dr befy, TwWrPkey 6s
Aut o n opngitQp, 66.
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announced a unilateral ceasefire as a gesture of good will towards the Turkish government
that had for the first timaddressed the Kurdish issue directly. Ozal even floated the idea of a
general amnesty for PKK fightef® He beleved that ultimately there had to be a political

solution in relation to the troubles in sowghstern Turkey?® Thus, during early 1990s Ozal

decided to develop an integrated approach to the Kurdish problem without necessarily giving

up on combating the surgency. In order to achieve thise even called upon the good

offices of the Kurdish leaders of northern Iraq in search of a viable sofiiblowever, the
Turkish Governmentds intransigence continued
policy, President Ozal announced a program of forced migration of the Kurds from south
eastern Turkey to the west of the country presumably under pressure from the army
destroying any political space left to negotiate between the government and th&'PKK.
Nonethé¢ ess, with ¥zal s premature death in 199

could not be implementé?
2.10.3.3The capture of Abdullah Ocalan

The most pivotal moment in the conflict between the Turkish Army and the PKK transpired
when Abdullah Ocalgnthe leader of the PKKsince its inceptionwas captured by the

Turkish Special Forces in Nairobi, Kenya on 15 February $&8ince early 1980s Ocalan

had been based in Syria with the alleged support of the Syrian Goveffifrtdawever, in

spite of the facthat the PKK operated out of Syria in the 1980s and 90s, the government of
Syria never admitted to provide support for the PRKWith Turkey growing restless due to
activities of the PKK in the | ate 198a00s it

%8 philips, “Disarming, Demobilizing and Reintegrating the Kurdistan Workers Papty¢jt, p. 6.

M. M. Gunter, O6the Kurds and the Future of Turkeyo, |
80Bar key hasHemat onb duggesied that Kubdish language broadcasts and publishing be freed, but

he very subtly tried to influence Turkish Kurds by making twes to Iragi Kurds and their leaders. He

received the leaders of both the Kurdish Democratic Party and the Patriotic Union of Kurdistan, Massoud
Barzani and Jalal Talabani, at his residence. He provided them with Turkish Diplomatic Passports torease thei
international travels. He was instrumental in approving thelddSncefly zone over northern Iraq, which
provided the Kurds with respite fopocihpl386aqgi forces. B s
He called for ©6a pl andng thembebsaf all segreedts ahjKgrdish]tsaciety, toi n c |
predetermined settlements in the Westaoptit,pilds5di z & Mul |
892 philips, “Disarming, Demobilizing and Reintegrating the Kurdistan Workers Papty¢jt, p. 6.

893 Abdullah Ocalan, was prosecuted for acts intended to secede part of the Turkish T@aléwry. Turkey

ECHR, App. No. 46221/99 (12 Mar. 2003) T h e Story of ¥cal ands Arrest o
<http://news.bbc.co.uk/1/hi/programmes/from_awn_correspondent/283189.stm>.

84 Mar cus, 6Bl apocit,p®9.Bel i ef 6,
8R. Olson, O6Turkeyo6s Relations -2000 the Kundishnand Isagisti a, | s
Questiond, Mazda Publishingl11.2001, especially Chapter
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deported hinf® Prior to his arrest after months of negotiations and bargaining Turkey and
Syria reached a security agreement upon which Syria would expel Ocalan, recognize the
PKK as a terrorist organization, cut off the supply of weapons, logistieriala financial
support and prevent any dissemination of PKK propaganda activity from its teffftory.
Hence, by reaching this agreement between the two major Middle East powers, the PKK
found itself rather isolate¥® After deportation from Syria he tralled to Russia and then to

ltaly where his application for political asylum was reje&€He eventually found his way

to Nairobi, Kenya where he was arrested in a secret operation by members of Turkish
intelligence agents and taken back to Tufk8yTherewere reports that the US, Israel and
Greece had collaborated in his capfiifeUpon his return to Turkey Ocalan was convicted

for treason and sentenced to death according to Article 125 of the Turkish Republic Criminal
Code which later was commuted to @ lentenc™® Until now Ocalan remains the sole
inmate in a specially organized prison on Imrali Island. In the course of his trial Ocalan urged
the PKK to abandon armed struggle and engage in political dialogue with the Turkish
Government with the view tachieve autonomy within the unitary system of TurKéy.
Although the PKK abandoned armed struggle, Ocalan reserved the rightdefseite in the

event of an armed attaék This unilateral ceasefire by the PKK subsequently led to a great
reduction in hoglities and virtually ended the targeting of civiliaHs. There remained
sporadic skirmishes between the PKK and the Turkish Armed Forcaspted by the
Council of Europe. iroughout the pé&d September 1999 to June 204 situation had

improved appreciabl§*®*Si gni fi cantly, in 2000 the PKK dr
806 60rkey Makes Demands o f Syriab, BBC,
<http://news.bbc.co.uk/2/hi/middle_east/186565.stm>.

87See 6US Wel eSoymeisa TAugrrkeeeyment 6, Press Statement by Ja

Gray & Ol l eson, O6The Liaowmide: oTur ey, L abpr com. 38hdcke tUlse KUT
8Marcus, 6Bl oop.dit,p.879. Bel i ef 0,

89M. M. Gunter, o6the Kurds Ascending: the Evolving sol
Palgrave McMillan, 2008, p. 60.
810 6The Story a loafn Ocrrest o, BBC, 28 M

<http://news.bbc.co.uk/2/hi/programmes/from_our_own_correspondent/283189.stm>.

8lKkeesingds Reco(1899)p4279Wor | d Event s

812 In 2002 in order to facilitate accession to EU, Turkey revoked the death penalty. The EuCopeanf

Human Rights held that Turkey had violated Article 6, the Right to Fair Trial and recommended a retrial for
Ocalan. See Ocalan v Turkey, Application No 46221/99, Judgement of 12 March 2003.

3 Marcus, OBl omwpctandpBelRis@dsd ,WRKK wEnhh Turkeyd, BBC,
<http://news.bbc.co.uk/2/hi/europe/636729.stm>.

814 See the application by PKK and KNK v Council of the European Union, C&29/05P, PKK and KNK v

Council [2007] ECR#439 (judgement of 18 January 2007).

85Seegnerally US DoS, 6Country Report on Human Rights
8European Commi ssion, 62004 Regular Report on Turkey:
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recognition of abandoning the aspiration of an independent Kurdish'statethe time it
claimed to advocate for advancement of cultural rights, wdderocratic and legal standa

by which ethnic, linguisti@and political differences may be respected and protétied.

The resulting lull did not last londn September 2003 the PKK announced that due to lack of
political progress with the Turkish govenent it was ending theinilateral ceasefire and
resuming its combat operatioffS. The PKK cited the concentration of 60,000 Turkish troops
and heavy artillery deployed near the border of Iraq in March 2003 as a belligerent statement
of intent®° On its pat, Turkey had somewhat erroneously assumed that with the capture and
conviction of Ocalan, the PKK as an organization and the conflict would be over. However,
the reality has been far from thatwithstanding the successes of the couim&irgency

tactics ofthe Turkish Army in the 1990s. Fw-intensity armed conflict has continued in
earnest even in the first decade of the twdmsy century. Nevertheless, the -going
conflict is not of the same ferocity and intensity of the 1980s and early 189@seht years,

due to depletion of its military capability, the PKK has limited its operations to hit and run
attacks targeting members of the army and security services as to generate as much publicity
as possible. Like many other revolts or insurgents conflict could not have matured
without an international dimensiSf For obvious reasons in the early days of the conflict
because of its capacity to call upon up to 15,000 fighteesPKK was intent on increasing

the intensity of the military aan in order to turn the conflict into a fulledged internal

armed conflict. As a consequence the conflict would have been regulated by instruments of
IHL related to internal armed conflict namely, Common Article 3 and Additional Protocol Il

of the Genea Conventions rather than the Turkish domestic criminal law. The PKK was
unable to achieve this simply because the conflict was by and large confined teastetin

part of Turkey and although most of its operations were transnational and carriedlaut of
safety of northern Irgdhe conflict never reached the level of a fifllgdged armed conflict.

In recent years, Turkey has taken considerable strides in democratization of its political
system mainly due to harbouring aspirations of joining the EamopgJnion. On 30 May

2001, a package of 34 amendments to the 1982 Constitution was adopted, which introduced

new provisions on issues such as freedom of thought and expression, the prevention of

'Yildiz & Muller, ~TheopEil)p.80A.d Turki sh accessiono,
Ergil, PKK: the Kaopait,ips388 Wor kersoé Partyo,

819 6Kurdish Rebel s Abandon Truceb, BBC,
<http://news.bbc.co.uk/2/hi/europe/3200907.stm>.

8Associated Press, O6Turkey bol st emrst faatciesn ad wtnsggi de ac
March 2007.

#lyildiz & Muller, 6t heopEit)p.2261d3. Tur ki sh Accessiono,
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torture, the strengthening of civilian authority, freedonassociation, and gender equafit§.
Thus, by virte of this reform the law prohibiting these of Kurdish language in publications
was repealef® Furthermore, as part of the prosasf democratization, Turkeslso signed

up to a number of major treatiesmmipally due to pressure from the EBt}.In July 1999, it
withdrew its reservations to the Convention on Elimination of All Forms of Discrimination
against WomerfCEDAW),%?° and in August 200& signed up to the International Covenant
on Civil and Political Rghts (ICCPR) and Economic, Social and Cultural Rights (ICESCR).
Apart from the armed struggle carried out by the PKK Kurdish political activism in Turkey
has continued unabaté®f. As noted above, there hateen many political parties which
supported the e@mands of the Kurdish population but they were routinely deemed

unconstitutional and subsequently closed d&%n.

2.10.3.4The Union of Communities in Kurdistan (KCK) 8%

In February 2002, following the trial dDcalan, the PKK announced its dissolution and
reform asa political party namely; Kurdish Freedom and Democracy Congress (KADEK) in
order to escape its terrorist designafithit stressed the wish to engage in political dialogue
with the Turkish government in order to find a political solution to the coffficthis
development coincided with the coming to power of the-lplamic the Justice and
Development Party (AKP) led by Receb Tayyip Erdo§ahe PKK hierarchy considered
this as a fresh opportunity to engagetime Turkish political process through peéde
mean<3 In hope of political recognition by the new administration it even decided for yet

anothermak®@ ver by changing its name to tGtEke) Kur di

8225ee European Commission, 62004 Regul aropRi,poldt on Tu
Several amendments are relatedhite Copenhagen political criteria, the Accession Partnership and NPAA.
2Barkey & Fuller, oOTuwop &tepyéds Kurdi sh Questiond,

84s5ee generally, Yildiz & Mudplciepp 2223t he EU & Turkish A
825 New York, 18 December 1979, farce 3 September 1981; GA Res. 34/180, 18 December 1979; UN AGOR,

34" Sess., Supplement No. 46, UN Doc A/34/46 (1980); 128ar'S 13; 19 International Legal Materials

(1980) 33.
804 ). Barkey, O6Turkey andp.dtlpe343PKK: A Pyrrhic Victory"
" This trend is bound to continue in light of Turk

democratization process that Turkey is undertaking.

828 Koma Civakén Kurdista(KCK).

829 pKK becomes KADEK, 15 April 2002, seditp://www.kurdistan.org/currentpdate/kadet.html>.

8Keesingds Record48#3WprkedeEabsbs US Department of St
20036, April 2004, p. 56 < http://www.state.gov/docun
81 Adalet veKal k & rPamtisi (AKP); for background information see M. Abramovitz & H.F. Barkey,
O0Turkeyos Tr ansf or meForsign Affalms#18 200 Sees Bi gb, 88

824, J. Barkey, O6Turkey andp.dtlpe343PKK: A Pyrrhic Victory"
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without any structural, ideological or politicaformfrom KADEK (PKK).2*3 This initiative

was rebuffed by the Turkish government. The Turkish government has consistently
maintained throughouhe conflict that the PKK is atrorism organization and it does not
engage in dialogue with such organizations whose real agenda isngeitech Turkey and

the establishment of a separate Kurdish &f4tk.is worth noting that in 2003 KADEK was
designated as a terrorist organization by the US Department of8tate.

The most significant development in relation to the PKK since its formation is the
establishment of th&nion of Communities in Kurdistan (KCK) in March 2005 through

¥ ¢ a | Becld@ation of Democratic Confederalism in KurdisfSAKCK has been described

as the umbrella organization bringing together the PKK and Kurdistan Free Life Party
(PJAK) of Iran, the much smaller PKK allies Democratic Union Party (PYD) of Syria led by
Fuat Omer and Kurdistan Democratic Solution Party led by Faiq Gulpi iff*ltag. of 2012,

Murat Karayilan, the acting PKK leader serves as the chairman of tperé@n Executive
Council of the KCK. Karayilan claims to have up to 8,000 fighters under his control, half of
are based in Qandil mountains in northern Irag and the other halfstibuted throughout
various provinces in Turke’® Turkish authorities claim KCK an urban arm of the PRK.

Since 2009, some 1,800 individuals have been prosecuted for alleged membership of the
KCK by the Turkish judiciary. As of March 2012, the detaggeluded six MPs of the Main
Kurdish Peace and Democracy Party BB¥)According to th#&Kreport
Rel ations and Turkeyos Regi onal Rol ed, by
Parliament in 2012, there has been:

€ An i nt ensi hgiwvaw ofeamedts of acBvistp, jjournalists and lawyers,
officials and elected politicians of the main Kurdish political party, the BDP, for
terrorismrelated offences, on the basis of alleged links to the KCK. By early 2012,

8346Country Remoritssn @®0%ér United States Department o
Counterterrorism, April 2005 <http://www.state.gov/documents/organization/45313.pdf>.

84 Turkish Ministry of Foreign Af fairs, 6 A Case
<http://www.mfagov.tr/pkk_kongragel.en.mfa>.

8% US State Department, Irag: Country Report on Human Rights Practices, 25 February 2004
<http://lwww.state.gov/j/drl/rls/hrrpt/2003/27928.htm>.

8¢y cal an, 6the Declaration of Dpedtocratic Confederalisrt
8'M. M. Gunter, O6Historical Dictionaby of the Kurdso6, ¢
88Eccariusk el |y, o6the Militant Kuropsit,P.2l12Dual Strategy for

89 A ChristeMi | | er, 6the PKK and the Cl| oMERIP el Augidst 2010r key 6 s
<http://www.merip.org/mero/mero080410>.

80 6 Turkey: Arrests Expose Flawed Justice Systemob,

<http://www.hrw.org/news/2011/11/01/turkeyrestsexposeflawedjustice system>.
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thousands of people were recled to be on trial for such offences, with hundreds

subjecttopré r i al detention; the BYBP6s had been
As discussed above, one of the main purposes of the establishment of KCK was to
coordinate military and political activities obn-state Kurdish groups in states with Kurdish
population and manifestation of this collaboration between various Kurdish groups has been

felt over the border in Iran.
2.11Party for a Free Life of Kurdistan (PJAK)?3*?

As touched upon before, since 197€anl has been ruled by a theocratic regime that is
increasingly being challenged by collective display of peaceful political activism and by a
number of armed groups claiming to stand for the advancement of the interest of sectarian
and ethnic minorities wh see themselves as primary victims of the siaected
oppressiof*® PJAK is a new Iranian Kurdish militant nationalist group (NSAG) which held

its first Congress on 25 March 2004 and has a close association with th&“PKi€. group

has been engaged iow-intensity armed conflict with the Iranian security forces in Hiraiq)

border region since 2008> PJAK claims to be fighting for the autonomy of the Kurds within

a federal and democratic Ir&#. It is driven by an ideology which combines Kurdish
nationalsm with secular and socialist principfé$.Many Iranian Kurds who are actively
involved in peaceful political campaigns are frequently victims of human rights abuses by the
Iranian regime under the pretext of collaboration with terrorist organiz&idRSAK claims

that having exhausted all avenues through peaceful means to resolve its differences with the
central government, it was left with no choice but to take up &fhighe precise origin of

841 Published by the United Kingdom  Parliament, 04 April2012
<http://www.publications.parliament.uk/pa/cm201012/cmselect/cmfaff/1567/1567.pdf>.

842 partiye Jiyana Azad a KurdistgParty for a Free Life of Kurdistan, PJAK).

883t is ironic that Iran has been the main sponsored of NSAGs such as Hamas in the Palestinian Authority and
Hezbollah in Southern Lebanon to name a few and it is facing the same problem on its territory in the shape of
NSAGs such as the Kurdish group PJAKd Jundullah Sunni Militant Group in the Sowtlstern province of

Sistan and Baluchestan. See O6lran hangs the | eader of
on its elite revolutionary guawuknews/10388165. 20 June 201C
#Gunter, O6Historicalop.@ipct7i.onary of the Kurdséo,

85 The armed wing of PJAK is known as the East Kurdistan Defence Forces.

8°see PJAKO6s official website; <http://pjak.org/engli:
87Cc. Zambelis, o6TéleelFlaicam risn bleCombaithg FRrrokamrat WesttPajnt 6 |

March 2011 <http://www.ctc.usma.edu/postsfthetorsbehindrebellionin-iraniankurdistan>.

For an assessment of human rights abussesagdinstthé r ani an
Kur di sh Mi norityo, Amnesty Il ntern
<http://www.amnesty.org/en/library/info/MDE13/088/2008/en>.

849 <http://pjak.org/english.php?id=1587>.
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PJAK is somewhat in doubt but it could be traced to 1997paaeful studerbased human

rights organization inspired by the success of the Iragi Kurds and the PKK in Feitkey.

1999 due to harsh crackdowns carried out by the Iranian government on various political
organizations especially in the Iranian Kurdmstde leaders of the group sought refuge in the
Qandil mountain region of northern Ir&y.

The organization is led by Abd&lahman HapAhmadi who has previously been a member

of the PKK and is now in exile in Germafii.Iran considers PJAK a terrorist @mjzation

and in recent years tried to extradite its leader for the alleged crimes committed by PJAK
against the security services and civilians in ffddran alleges that PJAK is the latest ploy

by the US and Israel to destabilize it and the regionveisode ®>* A number of commentators

have claimed that through PJAK the US and Israel were waging a proxy war against Iran and
that it was receiving clandestine assistance from the US and Israel in order to curtail the
ambitions of the Iranian regime in thegien and the wider Middle Ea%t However, these
allegations have been vehemently denied by US offitialk.is interesting to note that in

July 2007the PJAK leader visited the US and met with US officials to gather support for his
organi zat i agairtststhe sheacratig tegiree in I#2A.Although the US has not
officially commented on the meetinigghas been claimed by some PJAK military leaders that
their | eaderdéds meeting in Washington was wit
At tug ufr e %B*Howeveraam 4 Bebruary 2009 in an apparent change of policy and a
gesture of goodwill towards Irarthe US Government designated PJAK as a terrorist

organization by virtue of supporting the PKK rather than on the basis of its own a&fiitie

¥Gunter, O6Historicalop.&ijpct78 onary of the Kurdsbo,
®Blzambelis, &@hhedF Retberdd iBn opmwit,p.8 ni an Kurdistanod,
82Eccariusk e | | 'y, 6t he opdcithg.212nt Kur dso,

83 Germany Rejects Iran Request for Extradition, Radio Free Europe, 09 March 2010
<http://lwww.rferl.org/content/Germany_Rejects_Iran_ExtraditRequest/1979051.html>.

®Entessar, o6Kurdish Pmtitiptd0&8s in the Middle East o,
¥Seymour Hersh, AThe Next Act: id a damaged Admini st
27 November 2006 ; see algsatB. aRbutern,heod Whrn det Hlomuare:l
Changebod, Nation Books, 2007, p. 196.

86 Ross Wilson, the US Ambassador to Ankara denied those allegations, 30 June 2008
<www.washingtonpost.com/wgyn/content/article/2007/09/12/AR2007091201133.html>.

¥ 6Kurdi sh l eader seeks hel p to toppl e the regi
<http://www.washingtontimes.com/news/2007/aug/4/kurdistterseeksus-help-to-toppleregime/>.
88 Newsweek Magazine interview with Biryar Gabar a PJAK commander citectietEns ar, o6 Kur di sh P

t he Mi dadp &t pE2dS5t 0,

¥According to the US DoS on 4 February 2009, the Uni
(PJAK) for supporting the Kurdish Workers Party (PKK), a designated Foreign iBe@mganization that has

been involved in targeting of the Turkish government for more than 20 years. PJAK was created in 2004 as a
splinter group of the PKK to appeal to Iranian Kurds. Operating in the border region between Irag and Iran,
PJAKiscontrdl ed by the |l eadership of the PKK and receive o
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The Iranian government has made repeated attemptk ttmextradite the PJAK leader from
Germany?®°

Ever since its relocation to northern 1ragq,
the organizationds 3, 0laubchihg atabks agairst IrdHiTdereal s o a
they adopted the same operational tactics o
control. Women form 40 per cent of PJAKOGs r .
major part in every level of the aigization®®?P J AKés operations are no
PKK mainly because of its limited number of fighters. PJAK has claimed responsibility for a
number of armed operations against security forces in®faAs a reaction to these
operations carried outybPJAK, since 2007, Iranian security forces have been shelling
PJAKb6s positions withif northern Iraq from i
It is worth mentioning that PJAK is alleged to be part of the Union of Communities in
Kurdistan Koma Civakén KurdistanKCK) headed byt he PKK&s acting | e
Karayilan®®® According to the US Department of State PJAK is controlled by the PKK and

has Turkish Kurds in its rankR&® Because of the alleged association between PJAK and PKK

in recent years Iran and Turkey in spite of themplex and at times acrimonious relations

have carried out coordinated military operations against PJAK and PKK in Qandil

S867

Mountains:.
and PJAK has recently been reiterat&4d.

The determination of Iran and Turkey to combat the joint threat of the PKK

us Department of State, Country Report on Terrorism 2009, August 2010,
<http://www.state.gov/documents/organization/141114.pdf >.

80 granian authorities demandiragtion agains t he | eader o,/BB®Rersikn, 450uly@@lt many 6
<http://www.bbc.co.uk/persian/iran/2011/07/110725_103_pjak_salehi_moslehi.shtml?s>.

8l3. Brandon, lrands Kurdish Threat: PJAKO6, (The Jame:
<http://www.jamestown.org/programs/gta/single/?tx_ttnews%5Btt_news%5D=805&tx_ttnews%5BbackPid%5
D=181&n0o_cache=1>.

®2Gunter, O6Historicalop.@ipct78 onary of the Kurdsbo,

8dran blamastt &@c¢ldr oni &K thd Chsistian S@epca ManttoP2sSeptetnber 2010
<http://www.csmonitor.com/World/terrorisisecurity/2010/0922/Irablamesterroristattackon-Kurdish-

separatists>.

84 ALL. Butters, Why is Iran shelling Irag? 20/08/2007, Time World, 20 August 2007
<http://www.time.com/time/world/article/8599,1654449,00.html>.

85 Zaman Today, 6Karayil an injured in l rani an 0
<http://www.todayszaman.com/nex@89654karayilaninjuredin-iranianoperationsreportsays.htmi>.

8% As well as PJAK, Jundullah a NSAG operating in Sistan&uBlaéstan Province of Iran were listed as

Terrorist organizations. US Department of State, Country Reports on Terrorism 2008, Chapter 5, 30 April 2009
<http://lwww.state.gov/j/ct/rls/crt/2008/>.

%'Suzan Fraser, AssociateéddPrésackBTomk&ur disvan Badnok @dd
88 6Turkey and l ran Coll aborating against Kur
<http://www.bbc.co.uk/news/woriduropel5407142>.
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Chapter 3 Modern International Law, the Kurds and selfdetermination

3.1 Introduction

In 1945, in the aftermath of the World War II, the United Nations was established, coinciding

with the rise and fall of the Mahabad RepuBfitHowever, the Kurds as a people were not

to benefit from the new international system especially the right tedst#fmination

enshrined in the UN Charter as a principle but not a legal righe right of seH
determination of people has been descriaggerhaps the most controversial and contested

term in the vocabulary of international law. Seé#ftermination in its modern form can be

related to the experiences of the American, French and Bolshevik revolutions, with their
emphasis on popular sovereign This concept was widely used by politicians and
nationalists. However, in international law it had remained in embryonic form until the
breaking out of the First World War at which point V.I. Lenin, the Soviet leader, and the US
President Woodrow Wilso became theehding exponents of this idéaf. The Charter
neither defines fAselfo or fApedepleemfmadi smpec
who are entitled to exercise that rigft.The legal basis of claims to selétermination in
internationallaw can be found in Articles of 1(2) and 55 and 73(b) of the United Nations
Charter which make brief refer edetemindtianoft he 06r
peopled as one of the bases for th¥Thkevel opr
provisions have subsequently been elevated by the international community through a series

of resolutions and declarations of the General Assembly of the United Nations to the point
thatsefd et er mi nati on has been testr Ynagmse®d . 6t he
application of the doctrine of seffetermination Franck opines that due to its inconsistent

application by the international community this right of skdfermination has been

89Al 1l ain, 6l nternati oopadit,pl2dw in the Middle Eastd,
Generally see D. Rai c, -DbeStteartneihnoaotdi oannod, tMaer tLianwu so fNi g ehl
0The Rigbhet earomiSredtfi on in International Law: I'ts Deve
Alston (ed.), Oxford U.P., 2001.

871 Although seltdetermination did not feature in the text of the Dumbarton Oaks proposals for the
establishment of a General International Organization (the precursor to the UN Charter), it was included at the

insistence of the USSR in the UN Charter. For textRee:B . Russell, 6A History of th
Washington DC, The Brookings Institution, 1958, pp.-81G.

82 The doctrine of sell et er mi nati on in international | aw is the
determine their polit a | and | egal st at us . -Deermieatianlof Peoplese & Legal. Cass
Reappraisal é, Cambridge U.P., 1998.

873 Articles 1(2) and 55 of the United Nations Charter.
8T . M. Franck, fAThe Emer gi ng ARL \doh86, K892 p.B mocr ati c Gover
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1)

2)

3)

undermined under international 1&#.In spite of its illdefined content, the doctrine of self

determination in international law has been used in the context of decolonfZafidns

cul minated
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However, the object of the Declaration was not to provide a general commentary on the

emerging right of selfletermination, in fact, it was being used specifically in the comtext

freeing AfroAsian colonies from the yoke of European colonial poW&3$he decade after

the adoption of Resolution 15 XV) was marked by two other major developments. The

first was the two International Covenants on Human Righasd the second, th2eclaration

of Friendly Relations in 19782 It is worth noting that the 1970 declaration on Principles of

International Law Concerning Friendly Relations and-dperation Amongst States in

accordance with the Charter of the United Nations, GA Res®%62&erred specifically to

87 |bid, p. 79.
87 M.H. Halperin,et al,
IBD, 1ed., 199

crawford,

i-Bet ér mi nati on i n
-Bateeminatibnsand DAcolonidétion:| Faumdatiords Soe the
Fut ur e &4)(ridhBRdle}s in International Affairds.
877 For text see, UN Doc. A/Res/1514 (XV): <http://www.unhchr.ch/html/menu3/b/c_coloni.htm>.

2 ’

p .

16 ;
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0 t-Dheet eRri mihrta ttioo rS eil dp. ditppt1&.r nat i onal
879UN Doc. A/Res. 1514 (XV), Ar 6.
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(0]

Gui del

Lawd,

80 This view was further reinforced by the Article 20 of the African Charter on Human Byhtsich
he -right
determination. African (Banjul) Charter étuman and Peoples Rights, adopted June 27, 1®@Bnization of
African Unity (OAU) Doc. CAB/LEG/67/3 rev.5, 21LM 58(1982), entered into force October 21, 1986.

81 The Article 1 of both International Covenant on Civil and Political Rights and International Covenant on
Economic, Social and Cultural Rights in 1966, provide that:

All peoples have the right to seffet er mi nat i ono.
status and freely pursue their economic, social and cultural development.
All peoples may, for their own ends, freely dispose of their natuealth and resources without prejudice to
any obligations arising out of international economic cooperation, based upon the principle of mutual benefit,
and international law. In no case may a people be deprived of its own means of subsistence.
The Stags Parties to the present Covenant including those having responsibility for the administration of Non
SeltGoverning and Trust Territories, shall promote the realization of the right edeselfmination, and shall
respect that right in conformity withé provisions of the Charter of the United Nations.
82R. Rosenstock,

stipulated

65AJIL. 713 (1971).
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83 GA. Res. 2625 XXV) UN AGOR, 25Sess., Supp. No. 28, at 121, UN DA¢(8028 (1970).
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the colonial situatioi®* The 1970 Declaration went one step further in stating that states
have a duty not to deprive peopl e, who ar e
domi nation and expl dfidtea teir am&Battuader pte$daré fromr i g h t
newly independent states the 1970 PDackar at
clause which limits the expression of the right to-deliermination:
Nothing in the forgoing paragraphs [related to the @gigrg of the right of self
determination] shall be construed as authorizing or encouraging any action which
would dismember or impair, totally or in part, the territorial integrity or political unity
of sovereign and independent states conducting theessétv compliance with the
principle of equal rights and seadetermination of peoples as described above and thus
possessed of a government representing the whole people belonging to the territory
without distinction as to race, creed or colour.
TheUNhadbased its strategy on the propos4 tion
selfgoverning territory has under the Charter a status separate and distinct from the territory
of the state administering it Opleafrthattesritoyh a s
had exercised their right to seléterminatiorf>®
At this stage special attention has to be paid to the importance of the principle of territorial
integrity, which protects the territorial framework of newly independent statess qoaalt of
the overall sovereignty of those stat&sThis is the concept of freezing territorial boundaries
at the moment of independence; cise has long maintained this principf&.Also, it has
been argued that the principle of territorial integritystites is well eablished through the
UN Charter. Ir instance, Aicle 2(4) forbids the threat of use of force against the territorial

integrity and political independence of stat&dt is worth noting that the said principle has

84 1t is submitted that the broad acceptance of the Covenants by many states elevates the right of self
determination to the status of a customary norm of international law. International Covenant on Civil and
Political Rights; InternationaCovenant on Economic, Social and Cultural Rights in 1966; see C.G. Berkey,

Al nternati onal Law and Hoemestrmioc aG@d wrnt sf:o r BHarnaduimegiemg uSe |
Rts. J.65 1992, p. 78.

Al 1l ain, 6lnternati oopadit,pl2aw in the Middle Eastd,

8% There are many other General Assembly Resolutions, which reaffirm this normative principle with regard to
specific territories. See e.g. GA Res. 1755 (XVII), 1962; 2138 (XXI), 1966; 2151 (XXI), 1966; 2379 (XXIII).

8"K.H. Kai kobhsder iidSoim@ens on the Doctrine of the Cont
BYIL, 1983, p. 119.

88 The Libya/ ChadCase, Territorial Dispute, ICJ Reports, 1994, pp. 6,37; 100 ILR, p.1B€hglecase, 21

RIAA, pp. 55, 88; 52 ILR, p.93, thBubai/Sharahc ase, 91 I LR, pp. 543, 578; On t
determination has also been used in conjunction with the territorial integrity in order to protect the territorial
framework of the colonial period in the decolonization process and to pravate permitting secession from

i ndependent states from aopicik,p.28. 06 Shaw, Al nternati ona
89 For an assessment of SBifet er mi nation v Territorial Integrity,
Determination: A Territorial Intergrt at i ¥atedJl, 1169 9 1, 177; J. Castellino, f ]

rightto SelfDet er mi nati on: An Exami na BrooklynJIb503 200¥2008Concept ual
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particularly been emmisised by developing natioff. In regard to the international
communityds approach Cas s e sdetermimatioh motes tlsaeitmi n a |
remained
Silent in response to claims asserting the right of-de#éft er mi nati on é on
ethnic groups, such as the Kurds, Armenians, and Basques, indigenous populations,
such as the native peoples of Latin America, North America, Australia, and New
Zealand; linguistic minorities, such as Qeébécoiseand religious groups such as the
Catholics inNorthern Ireland®*
As noted above, not only has the principle of-sleffermination been enshrined in the most
important international documents and conventions but it has also been adopted by regional
organization§?® This principle has also received favorable judicial approval in the
Namibid®®, Western Sahafd' and East Timof® cases.As the abovementioned cases
il lustrate t he -determgifation was to beecanteeved orayl inbthe precesk of
decolonizatbn where a people assert their right only in the three following situations, against:
colonial regimes, racisjuo apartheid regimes, or military occupying foré&sClearly, the
external right to selfletermination developed by the UN since 1945 was tdhedstatist
system of foreign influence from the -salled third world countries but ensuring
maintenance of established fronti&tsTherefore, in the strict positivist sense, the doctrine of
seltdetermination in its external guise is not applicabld&Kurdish populations of Turkey,
Irag, and Iran since they are not under neither colonial or racist regimes nor under occupying
forces®¥® As Chaliand says:
6During international assembdeesr mthati anm

made as a@én as it is vague; this right is legally guaranteed, but its content is however,

890 0On the face of it, in the sphere of contemporary international laiotéat integrity and seltletermination

are two competing principles. Shaw, Title to Territory in Africa, Chapter 5.

#¥lcCasses-BDet 66mi hati on of Peooplcies103.a Legal Reappraisal
892 gee article 17 of the Charter of the OrganizatioAmgrican States and Art 3(3) of the OAU Charter.

81 cJ Reports (1971) 16, at 31, where the Internat.i
development of international law in regard to +smif-governing territories as enshrined in the Géradf the
United Nations made the principle of sdlifet er mi nati on applicable to all of t

8941CJ Reports (1975) 12, at 31.

8% |n regards to East Timor case #ga omnesharacter of the principle of seletermination was proclaimed

as Oone nafi attheressxe pl es of contemporary internationa
% Shaw, filnterometid2hal Lawo,

87 This was achieved through the doctrineutif possidetis according to which colonial boundaries were to

remain intact andipon achieving independence turn into international borders. Generally see Lalonde, S.,
Determining Boundaries in a Conflicted World, The Rol&JtfPossidetisMcGill-Qu e e n § $'edJ 2004.

Al lain, o6lnternati oapadi,pl2dw in the Middle East 6,
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nontexistent and it is known that it depends more often than not to relations of powers
as it is measuf®d by force of arms. o
It is worth noting that beyond the process atalenization the said doctrine has evolved into
6i nt er wedmndnatie’® |Inf the light of this development, the focus of self
determination was diverted from purely decolonization process into an internal human rights
issue concerning existing indeqent state® In other words the priiple of self
determinationattained a new application in terms of collective human rightSherefore,
seltdetermination applies beyond the process of decolonization albeit under a different
context, it provides theverall framework for the consideration of the principles relating to
democratic governanc€® In the postl945 era, the Cold War had a profound effect on the
exercise of the right to seffetermination, as many former colonies in Africa and Asia were
achiwing their independence instead the Kurds
a system bent on maint ai "MiAs gresule yer dgdinoduei ta | i n
international intervention in favor of Turkey and Iran (by the US & thestyVand Iraq
(supported by the USSR) usurped the aspirations of the Kurds in the Midd& Estit
comes as no surprise that the Cold War era marked more continuous repression and forced
assimilation of the Kurds into the unitary systems of Turkey, had Iran, ultimately

resulting in the Kurds taking up arms against the sovereign states in qd&stion.

89Ger ar d Qheasl iKaunrdd,e s6 editedinéid,.uy.di st anod

%0 The Helsinki Accord marked the next significant stage in the development of the principle -of self
determination in the following years to pastlonial era in 1975. The Hgnki Final Act also refers to the

principle of equal rights and seffet er mi nat i on. |t goes on to say that 0
to determine when and as they wish, their internal and external political status, without externaf itr enc e 6 .
This Conference was participated by 35 European states from both NATO and Warsaw pact countries under the
pretext of Security and Cooperation in Europe convened on July 3 1973 and concluded there in August 1 1975.

1 See also the Charter of Paris for a New Europe was created by the Heads of State and Governments during

the Conference on Security and Cooperation in Europe in 1990. It declared that the signatories:

Reaffirm the equal rights of Peoples and their righselfdetermination in conformity with the Charter of the

United Nations and with the relevant norms of international law, including those relating to territoggtyinte

of st tatp:/evew.dsce.erg/mc/39526

992 The UN Human Rights Committee esiabkd under the International Covenant on Civil and Political rights

1966 reinforced this view. This Committee in its general comment owletdfmination in 1984 elaborated that

the right to this principle waaantdeamn oesensamca o¢f individualc o nd i t

human rightso. Human Rights Commi tt-eaermin@iemoéReaples Co mme r
(Article 1): 13/03/1984.

“see T. Franck, 6The emergi nAJILSBIL99H P46t 0 Democrati c Go\
“Al'lain, o6lnternati oapadt,pl38&w in the Middle East 6,
“charountaki, 6The Kuapdisp.&. US Foreign Policybd,

“All ain, 6lnternati oopadit,pl3aw in the Middle Eastod,
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3.2 The rise of nonstate actors in the postl945 ea

One of the most distinguishing aspects of contemporary international law since the end of the
World War Il has been the emergence of wide variety of participants which include sovereign
states as well as international organizations, regional organizationsgyjomemmental
organizations, public companies, private companies and indivithiaMoreover, the
twentieth and twentjirst Centuries heralded the rise of retiate actors whose activities are
transnational or have transnational aff@&tConsequently, this has resulted in rsiate
actors becoming more prominent in international relatt9h®n tHs point Green notes:
Nonst ate actors play a <cruci al role in ta
actions of international organizations, multinational corporations, terrorists groups,
nontgovernmental organizations (NGOs), minority peoples andishail persons now
permeate all areas of international lifefrom economics and trade to peace and
security, and from human rights to the regulation of the natural envirorifflent.
This view is very much supported by some of the most prominent scholentemiational
law that point to the changing nature of global power structure, international law and
specifically the decline of the sovereign state and the rise ofstade actors Many
observers such as Martin Van Creveld acknowledge the declinesthtbeas one of the most
important institutions since the middle of the seventeenth century as one of the main reasons
for this trend®*? In the first decade of the twenfiyst century we find ourselves in a global
environment where a significant numbertioé nominal states of the world are incapable of
exercising anything approaching plepgrower within their borders. Hey are commonly

described as failed staté§.Reisman contributes the very formation and existence of such

Shaw, 61 nt eomattpil®enal Lawb
ght s

%Bp Alstm (e d -State Adioks@md HumaR i 6, ,PRFmT4d U. P.

“W. G. Grewe, 6The Epochs of International Lawd, tran
edition, 2000, p. 709.
WE., Green, O6Fragmentat i ons Flawed AppwmachDio NaState iAcionssand The |

I nternational Melbg HLL47 PO@8rps4®nal i t yo6, 9

lgeeeg,-M.Gu®henno, 6ThBt &nedo o f (\ficaaiEdidaMineesotablyR.1995; J.

Mat hews, 6Power Shil f Ci viTlhFerBigRiABags wild76, O ppa 566; A-M.

Sl aughter, OMeNéw Woi h®dtOvin L..P.Schreuer, 6The Wanin
Towards a New Paradigm f &@iL4l4vt, erOn atSichrmalhtleaw?® ThEk9 D)
State and its I mplicati oQoluhb@mdTLA nt ernati onal Lawé, (19
M. Van Creveld, 6TheatRdf,e Qamh'@ieddds ne. H.f t he St

BA state could beatsead di ft oi tb ec aan nfioftaimhaidntsati n a monopo
within its borders; see S. Chesterman (ed. ), 6Making
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states to the fact that theyeatreated as natiestates because of the tacit or expressed
agreement or the coincidental disinterest of the effective globaf#lite.
Moreover, globalization has had the greatest impact on the structure of international relations
and international lawral as a result many experts are convinced that this body of law is
going through a rapid period of transformatidn.Undoubtedly, globalization has also
precipitated the decline of the natistate in the twentieth century and the rise of-state
actors & subjects of international 1aW* The fact that entities other than states can be
subjects of international law is not a universally accepted idea and remains a very
controversial issug’ Therefore, it could be concluded that although there are morstaien
actors prominent on the global plain but still it will be sovereign states sittirtheat
negotiating table presiding over crucial decisiaking process in international relations.
Howard notes:
It is not clear what alternative creators and guaramtiopeaceful order could or would
take place of the state in a wholly globalized world. The state still remains the effective
mechanism through which people can gover
authority is thus likely not to strengthen world ardmit to weaken it, since states
become incapable of fulfilling the international obligations on which that order
depends™*®
In spite of the emergence of netate actors, there is no question that the most important
decisions regarding any aspects ofiiné&ional relations and international law will ultimately

be made by the community of sovereign stats.

United Nations U.R.1"ed.,2 0 0 5 ; R. Rot ber g, 06 Wwihd&€onse§ueretseds, FPaiilnecde:t oGa
1*ed., 2004.

“W. M. Reisman, O6Private Armies in a Global War Syste
the Modern worl dé, JelohmsHdmkinstUdPi™edy) 4974, @p.2685% . ) , Th

°See PSchiffBer man, (ed.), 6The Globalizati ohedo2005] nternat.i
R, Hof f mAitngt & Nomt ors as the New Subjects of Internat
“See H. Bull, O6Anarchical oBbdi @by i t Ateshd2002;Herscth r eOw ed,e r
Lauterpacht, 6The Subj etQRs ©3 t hed 70)aw po.f 4Nladt;i oReDa

Development of International law Through the Political Organs of the Unétdns, Oxford U.R.1963.

“®M. Howard, o6the invention of Peat¢ati Bebb20elipdres Uo .
103-104.

WGenerally see J.HModachkson, Né@HoWepeiogmrthAJIL. @00 n Outd
782.
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3.3 The rise of NSAGs globally, guerrilla warfare and international bw

The second half of the twentieth century has been described as theyeearita warfare?°

It is fair to say that the concept of armed conflict evolved from predominantlysiatier in

nature in the first half of the twentieth century to being increasinghogeapied withan
intrastate character in the second half oftthentieth Century?! In these internal conflicts
NSAGs in the shape of rebels, insurgents and militias which operate outside the control of
any states not only seriously threaten the security of populations within states but also imperil
the security of milons beyond their borderé?

Since the end of the Second World War, ideology, revolution and cenawvigution together

have been the most potent causes of conflict in the shape of internal armed conflicts in the
world.*?® Various studies that track armednflicts confirm that in the pogt945 period the
majority of those conflicts were of internal rather than between sovereign rifiarse
incidences of intestate wars have declined dramatically over the past half a céfituny.

this regard Derriennicmpi nes t hat o6i f ci vil wars seem to
violence, it is certainly not because of the new intensity of the phenomenon but more
probably because of the relative decline in another form of organized violencestatéer

w a P*®After the adoption of the UN Charter in 1945, many governments and jurists
abandoned t he u¥%dthasbeer angeed tha anotheficararibubory factor to
the demise of intestate war was the outlawry of war as a national instrument throrigteA

2(4) of theUN Charter’®® War as an instrument of national policy was abolist&dhis

K . Suter, OAnNLaw toefr nGauteirornial | a War fared, Frances Pint
“2IA. Casseseal 6Uavider n@ket cdo0d, p.L124P .

2See D. Petrasek, O6Ends and Means: Human Rights Appr
60 Engagi-Siake ANarsnin PosConf | i ct Settingséo, i n -ConBict Pencei ty Gov
buil dingé, A. Bryden H. Hanggi (eds. ), 2005.

G. Best, oO6War and Law: Si nced, 194 5.813; A@ording toBesttm i ver s i
labelitsimplyo r evol uti oné hardly does justice to the cont emg
60n Revolutioné, Penguin Books, 1290, especially oWar
H. K. Tilleman, 6lnternational Chookfdf Wars and Militarye 1945 :
Il nterventions©o, Bed., 11908, r Co: Westview, 1

c. Greenwood, 6The Concept of IGNQrl987, 28920 Id Katzech,| nt er n a
0The Concept of War in Contempor ale5p, pp86sand®?®.y and | nter
03P . Der rLésdcnane, CiyilesoPresses de Scienced P6 Par i s, 2 0Jachues Feesarde d i n

6The Roots of Behavior in War: A Sur%ey of the Litersa
“See E. Lautempad¢htrel éVhaceéegf t PecedaliSgs aftthe AnseficanWar 6  (
Society of International La@ 8 ; R.R. Baxter, 6The Legal Consequences

Chart er 0 Pricéedifigs 9f thed Anerican Society of Internatidred 68; Lord McNair & A.D. Watts,

060The Legal Effects of Wa'ed,1968ew York: Cambridge U.P.,
““The said Article proclaims: AAIl members shall refr:
force against the territorial intetyior political independence of any state, or in any other manner inconsistent

with the purpose of the United Ndntleg82%®832. Charter of t
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even prompted many international jurists such as Quincy Wright to rush to claim the

abolition of war as an institution of international law in the nineteenth empsitivist

sense. He states that o6war in the | egal sens
international law conventionally accepted by most states no longer recognizes thatddege

hostilities may congthi thietld | @eff ®tna’ e acgfe Wwarga |
I n this regard, Dinstein opines that by omit

2(4) abolished the use or threat of force in international relaffrBut significantly intra

state clashes were therefdbeyond the reach of the Charters provisions. This reflected the
humanitarian revolution which marked a fundamental shift in the very nature and purpose of
the rules governing the prosecution of armed corititcthe UN regime however spelt out
two excepibnal circumstances in which resort to use of force by states would be allowed
One was in case of salefen@ a sovereign state was permitted to use proportionate force in
order to protect its population and sovereignty against outside aggressioridiaiers1 of

the UN Chartet® and the other through collective lemforcement action by the UN
Security Councilthrough the Chapter VII of the UN Chartéf. These two exceptions
however were only strictly related to states and not in relation to othéie®rguch as
NSAGs?*®

Not only war as an institution in international relations was not abolished but simply the
nature of armed conflict went through a dramatic shift of paradigm from predominantly inter
state armed conflicts between sovereign statesurofe to intrestate conflicts limited
mainly to regions outside Western Eurdpelt is significant to note that since the Korean

War in 1954, there has been no conventional war between major powers, and the incidence of

929 Yearbook of the International Law Commissi®849, UN Doc.A/CN.4/SER.A/1®4 p. 281; see also Neff,
6War and the Law of Nptci pnseeae&preiall Wi shapyér 9,
pp. 314356. See also as a pearsor to this the KellogBriand Pact in 1928, by Article 1, state parties

Afcondemned war o and agreed to Arenounce it as an i n:
anothero; General Treaty for Renunciation of War as &
stat.2343, T.S. No. 796, 94 L.N.T.S7.

0l auterpacht, H., o6the Limits BYIf(1953) 2806, @.m240r \&right, @y of t h
0The Outl awry of WaAJlLa8356d1983pe365.aw of war o6 47

®Bly, Dinstein, O6WaiefnbgdreSCsimbmlapse SelPf, 20

¥2g . C. Neff, o6War and t herlyadw oCfa miaa6igodnds :U.a&P .Gener al Hi
0. Schachter, é6lnternational |l aw in Theory or Practi
¥See E. De Wet, 6The Chapter VII Powers and the Unit
see also V. Gowlland e b b a s, 6Col |l ective Security Revisited in

I nternational L aw P ecurisyared €oopevatod:iper Anmcorén®iotorfy v e st SheBal i 6,
V. Chetail (ed.), Bruylant: Bruxelles, 2007, pp. 2528.
9% Greenwood is of the opinion that this is supported by state practice which supports the thesis that war as a

legal conditionisincmp at i bl e with the UN Charter, Greenwood, ot |
L a wop.,cit, p. 290.
%M. Van Creveld, 6The Transformation of Ward, Maxwell
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inter-state wars have declined dratically over the past half a centutyf.Indeed, this trend

left the international community in no doubt that the issue of internal armed conflict had to be
addressd albeit, through a somewhat minimalist manner by the adaption of Article 3 to the
four Gereva Conventions of 1949. The said Convergiand its two Additional Protocols of
1977 which specifically deal with internal armed conflict will be discussed in greater detail

below.
3.4 NSAGs, the Cold War & proxy wars

As noted above, as the specteciwfl war enters the picture of pe$045 armed conflict, any

optimism for eradication of war as a phenomenon was dashed. Such idealism was short lived
and was shattered by the outbreak of the Cold War between the United States and the Soviet
Union and is resultant ideological confrontations. To put it simply, the ideological contest
between communism and free market capitalism. This clash of ideologies continued until the
collapse of the Soviet empire in 1998.Henc e, the Cold Wards i d
subsequently played a major part in proliferation of many NSAGs engaged invpaoxyn

behalf of the supepowers challenging the legitimacy of the government of states (mostly of

newly independent states) who were hosting tA€rmdeed, the armed coitdts in which

Kurdish NSAG were involved in were alsa result of this ideological dichotomy in the

shape of proxy wars’ According to Neff, o6there was a
undergirded by Col#War consideration, that modern civil wars, much mbaentthose in the

past, often had repercussions that extended well beyond the boundaries of the state in
questi on. d

Inevitably, there was an upward trend in internal armed conflicts during the Cold W4t era.

With the advent of the Cold War and the proklfigsn of nuclear weaponry put an end to
inter-state conflicts and direct form of aggression involving major powers, resulted in, many

less transparent internationalized armed conflict which were on the surface of internal nature

®L. Levy, o6War i t lse e Mxiogom: KentGkyeUaRt1™ e®,d 988, pp.18849; see

n
al so B. Lacina, N. P. Gl editsch & B. IRanstomltStudesdé The D
Quarterly (2006) 50, 67380.

©®8C. O. Quaye, OLiberation StetUnivgrgity Rress, 1991 m44er nati onal L
“¥See C. Loverman, OAssessing t heund bf«aondicheSeacarity adf Pr o x
DevelopmentVol. 2, No. 3, December 2002, pp.-26;, B. V. A. R°eling, 6The Legal S
Re b el | Joormabof Pedc®Research976, pp. 14951.

“One of the best examples of a fAproxy waro prior to
took place between miti936 and early 1939, was the bloodiest in the history of prelssnEurope; R. AFalk,

6Janus Tormented: The International Law opfcit.1 nt ernal V
“INeff, 6War and the Law opfcit,N8%8i ons: a General Histor)
2R, Smith, 6The Utility of bBotod@&t,p.dhe art of War in
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but i n realwa ¥t Shese eonfli6tp weoextaking place in the territory of a

single state with the covert intervention of a foreign statnly the two superpowers? In

other words, the existence of nuclear weapons acted as a deterrent and prevented the super
powersto engage in direct confrontation in those confliétsThe repercussions of this
ideological contrast in regards to armed conflicts were very far reathings a
consequence, the concept of HAproxy war o beca

twertieth century in internationahnd norinternationawarfare®’

3.5 The classical approach to NSAGs & armed conflict in international

law

3.5.1 The legal cevelopment

In order to follow this important element of international law especially in relation tc@$SA
and internal armed conflict, the following historical analysis will act as a catalyst to promote
appreciation of the development and values of the laws of war or in its modern guise
International Humanitarian Law (IHL). All of the revolts in the firsilfhof the twentieth
century involving traditional Kurdish NSAGs were considered purely as civil wars in
international law. This was so in the light of the fact that at the time the internal affairs of a
sovereign state were of no concern of internatitaval

The laws of wamvere the first part of internatiahlaw to be codified which haits basis in

human history*® Until the midnineteenth centurthe laws of waremained customary in

natur e, Orecogni sed because t hayecdusedheye xi st
“3). GrossSt ei n, O6Proxy wars: How superpowers end them: t
E a s t fnternaBoBal Law Journgl478 19791980; for EasiWest Proxy Wars see generally R. J. Bloomfield

(ed. ), 0 Relgiicotnad ndCol. S. Policy: Angol a and Mozambi gl
Kitchen (ed.), AAngola, Mozambique, and the Westo, Gr
““This was mainly taking place in the continent of Af

Press, 2004, p. 51; see also R. Van Dijk (ed.), O6Ency
“Moir, 6The LawdoCoiptiterhal Arm

948 McWhinney perceptively describes the character of International Law in the bipolar Cold War setup, E.

Mc Whi nney, 60The United Nations and a-Ddteninativvip3tdted Or der

Succession, and Inteant i o n a | Humani tarian I nterventionbo, Marti nus
“"Generally see S.L. Brill, 6The World Deployed: US a
Third World since 19456WestiRivalnRint. Taliawls oNor (| edd.,) ,Wi d End
pp. 7#101.

D, Schindler & J. Toman, omdthe paw¥l lof &alrsneds E€ConMl R
Significance and Contribution of the Prot-a836,alCs to thi
Swinar ski (ed.), O06Studies and Essays on International
Jean Picet, ICRC, Geneva, 1984, p. 8
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corresponded t o t hé&°Whatexstedasthedirhe was more Incustant, i o n .
in broad principles, in military manlgaand the national laws ameligious teaching®>

Although the laws regulating the conduct of hostilities were recognized in many early
cultures, the theories of the | aws of ar med
6l n his sPeai palt e wb egublishedancl62p, #Huego Grds, the father of

modern internationalaw, signaled the existing bounds to the conduct of %am it he

considered what principles governed or should govern the behavior of nations towards each
other. However, the text was concerned as much with theesaas to the conduct of war;

spelt out in a convenient technical languagguefad bellumandjus in bello Not only was

Grotius concerned with the question of how men should behave in the heat of the battle, but

he also dealt seriously with the questi@hether they should be fighting at all in the first

place. In other words for Grotius, the rights and wrongs of engaging in war at all was as much

a concern as how the war should be condutted.

It was only during the age of the enlightenment in the geeeth century that something
recognizable like the modern international law took shape, in that it found its way into the
common discourse of the ruling elites of the whole Europeanstaten’™* As a result of

the creation of a modern European statéesysn the seventeenth century, the laws of war

were the first branch of international law to be developed in any d&pthdeed it has been
noted that &édmore humane rules were able to |

t o 1°7 8@ & wasduring the middle of nineteenth century to the first decade of the

“9See G.P. Noone, 6The History and EvoNaualliawRevidsf t he L
2000; H. S. Levi e, O0HRRONoO B33, pm 83850he Law on Land?éd,

“'See C.F. Amerasinghe, O6Hi st oBryLankanJdurngl ofuntematienal bafv t he L
263 2004.

#®p. Fleck, O6Humanitar i %ed, Oadl.P,1995Ar med Conflicto, 1
2D, Fleck (ed.), 6The Handbook of Hum&ad, 2088 p.a6n Law i
Hugo Grotius, 0The Dealws belbdc Pabg New dnardlatifhe Rulslighed(for classic

club by W. J. Black (1949

93t is also crucial to remember that Grotius had no doubt that waging war could be necessary and virtuous as

long as it was conducted by the fighting men whose business it was to bring the war to its military conclusion
without inflicting undue harmotnonc o mb at ant s ; Best, eGl946War, Qhebldr daw. B
1994, p. 289

%41t is also worth noting that it was only during the age of the enlightenment that something recognizable like

the modern international law took shape, in thapitnd its way into the common discourse of the ruling elites

of the whole European statey st em; Hof fman, S., and Fi daltéeronsP.,, OXRou
Upr, ed. , 1991; R e u Lomd u ,&EngislsTranglatioh 6y, Malce Cranston, Penguin

Classics, 1968, Book 1, Chapter 4.

S, E. Edmunds, 6The Laws of War: Their Rise in the

Twent i &a h &egv321 2829
A, V.P. Roger, o6Law on t hW¥edB20®04tpllefi el ddé, Manchester |
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twentieth century that the laws of war were partially codiffédultiplicity of factors led to

their restatement and development in the second half'béergury®®

The development of ¢hlaws of war in the second half of the nineteenth century was brought
about mainly because of an era of great belief in human progress in géh&his also
heralded the birttof an era of multilateral treatiesetting out principles in this area of
international law for states to folloW° Yet, ironically the greatest contribution to the laws of
armed conflict was made by a Prussian expatriate, Francis Lieber, who was given the task of
regulating the conduct of hostilities by the Confederate army itherican Civil War’®*

The Lieber Code and the original Geneva Conyv
warfare between fici%iTheiSt ®etaisbusgy Dectaraton gf86& t at e
played an instrumental role e development of the lasvof war. The Declaration of St
Petersburg provided an impetus for the international community to embark upon the adoption
of further declarations of a similar nature at the two Hague conferences of 1899 aritf 1907.
Nevertheless, this universal aspirati@me to an abrupt end by the concept of total war and
the advent of more destructive weaponry with the outbreak of the First World War i#1914.

In the aftermath of the Great War, the international community turned its attention more to
jus ad bellunrestridions rather than the development of the laws of war through instruments
such as the Covenant of the League of Nations (1919), and the KBH@ggl Pact (1928),

which condemned recourse to war as a solution for international di$putes.the
interveningyears between the two World Wars and as a reaction to the First World War, the
1929 Convention for the Amelioration of the Condition of the Wounded and Sick in Armies

in the Field was adopte® Hitherto the international community had only been specifical

®’See M. Howard, bWaorya, EKbpednUHP.

8 see e.g. L. Green, O6The @armt e nvanrcdtess, 20O, pplR6HP . Ar med C«
®9Cc. Coker, o"emturyamStudytohWar éhdModeConsci ousness,d994,pli chi gan
5.

%% The most important aspect of this period was the passion the international community developed for
codification of rules and regul ations;awd,P. Marhootkead ti e
U.P, 1970, p. 85.

®'sSee Carnahan, B. M., 6Lincoln, Lieber and the Laws
Mi |l i tary NAt 218 5998t at B14; Frank Friedel, Francis Lieber: Nieteenth Century Liberal, Baton

Rouge: Louisiana U.P1* ed., 1947, pp. 408.

%2 Reydamsp A | a guerr e :qaternsefaaned canflig, huemanitaian law response and new

c hal | &RRQ ek 8,No. 864 December 2006.

93 \ith regard to the importance of the Hague Regulations of 1907thetNuremberg International Military

Tribunal in 1946, and the International Military Tribunal for the Far East in 1948, regarded them as declaratory

of the | aws and customs of war recognised By all ciwvi
“Roger, o6Law owp. dithpel. Battl efiel do,

%SReydamsp A | a guerr e :@atemmsefammed canfliayu atrpr786.

96 Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the Field (27 July,

1929, 47 Stat. 2074, 118 L.N.T.S. 303. The 1929 Convention replaces a previous update of the 1864
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concerned with intestate wars between sovereign states. The abovementioned instruments
were almost entirely concerned with international armed conflicts, much of which was
subsequently revised and refined through the Geneva Conventions of 1949aalttitinsal
Protocol of 1977. Therefore, the law of war was paradigmatically-stéee law and not
applicable to internal armed conflicts in the nineteenth as well as the early twentieth
centuries. Some states may have observed them through the doftneeognition of
belligerency but were mostly done out of selerest and practical purposes, rather than
adhering to international la#’ However in the aftermath of the Second World War, civil
wars achieved a more prominent place on the internatigealda and it is here that the laws

of war have been described at their weak¥®B ut t he modern approach
c o n f i$ dordainéd in common Article 3 of the Geneva Convention 1949 supplemented by
the Additional Protocol Il of 197%° This has been described as one of the most significant
expansions of the laws of war in the realm of civil war in the second part of the twentieth

century®”®

The law of war which evolved into International Humanitarian Law is the best
example of the humanizing we that swept through Public International Law after the
establishment of the United Nations in 1945. The apparent paradox besetting the Law of
War/IHL throughout its history could be explained albeit in simplified terms between those
who call for it andhhose who formulate and have to implement it. Lauterpacht, the foremost
international jurist of his time notes:
We shall utterly fail to understand the true character of the law of war unless we are to
realize that its purpose is almost entirely humanitaimathe literal sense of the word,
namely to prevent or mitigate suffering and, in some cases, to rescue life from the
savagery of battle and passion. This, and not the regulation and direction of hostilities,
is its essential purpoSé&*
In contrast to rds related to international armed conflict, the legal rules concerning internal

armed conflict are of relatively new in origin. Traditionally, ste¢atric international law,

Convention adopted in 1906 (Convention for the Amelioration of the Condition of the Wounded in Armies in
the Field, (Aug, 22, 1864), 18artens Nouveau Recuéder. 1).

®Moir, L., 6The Law o fledl Gameridge 8.P2002rani€d Confl i ct o, 1
%8This was inevitable because in that period most of the conflicts around the globe were taking place within

states as opposed to between states; i.e. From-shater to intres t at e ; Greenwood, c.,
Humani tarian Law (Laws of War)6 in O6The Centenni al 0

Conclusionso6 edited by Frits“ edaD0mpa6en, KIluwer Law I n
%9 There are also a number of other treaties which also apply to internal armed conflict; see the Hague
Convention for the protection of Cultural Property, 1954, Art. 19, the Amended Protocol Il to the Conventional
Weapons Convention, the Chemical Weapon Conventi®93 and the Mines Convention, 1997.

9O For a general survey see Moir, op. cit.

4, Lauterpacht, Elihu. Lauterpacht (ed.), oéknternat
XIV: Being the Collected Papers of Hersch Lautergat 6 , Cl.Pg2004, p. §36.
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largely ignored NSAGs and internal armed conflicts and such issues were aeptada

facie as domestic affairs of sovereign stat€sThe laws of war were not automatically
applicable to internal armed conflict even as way back as the nineteenth and early twentieth
centuries internal conflicts and uprisings were believed to beypureernal matters of
sovereign state¥3 Some have even suggested that before a civil conflict could be considered
as true war, a crucial conceptual step was necessary to be taken to somehow place insurgents
on a legal par with the government that theyenebelling against, at least in matters relating

to the conflict itself ™ In order to understand how the international community has fashioned
its approach towards internal armed conflict, a brief historical background is provided here.
As stated aboventernational law has long acknowledged a distinction between international
and internal armed conflict. This dichotomy is based upon the core legal principle of state
sovereignty which has been the cornerstone of international order since the PeacefTreaty
Westphalia in 1648" In western thoughts, there has been a long tradition of regarding civil
conflicts as fundamentally distinct from true war in the sixteenth to the eighteenth century in
which rebels were without any right€ The concept of state sereignty as it emerged in the
sixteenth entury, determined that political power rested only with the sovereign States.
However, if the intensity of the conflict were to reach a high level of severity, the question of
regulation by international law a€és, in which case the relevant threshold being
characterized and identified by the concept of recognition of belligeféhtryother words,

the only condition that members of NSAGs were to be recognized as lawful combatants was

to be recognized either byd central governments they were fightiagor other states,

For example see T. Baty & J.H. Morgan, o6War: |Its Ci
W. L. Wal ker & F. T. Gr ey, 0PI tt Co b'bed.t Swéesand.Maawetl, ng Ca's
1937, vol. Il, p.6.

Gl . A.D. Draper, o6l mplementation ®ecelildencowsd7® Biment of
26.

Neff, 6War and the Laww®p.dtfp.28hti ons: A General Storyc¢
L. Gross, 6The Pe-264d38AJlLAM8Dt2P;Swm| i al h 648 naptcit,pnal Law
26.

976 Gentili felt that insurgents and rebels should not be accorded any rights or status because, in rebelling against
the state, such rebels had O6voluntarily wi tether awn fr

rights afforded by the human community.; see the Three Books on the Law of War (Classics of International

Law, Vol 16, Clarendon, Oxford, 1933) Book 1, Chapter IV a82 Ayala Felt that rebels committed an act
comparable to heresy, and shouldtiEated accordingly (Three Books on the Law of War and on the Duties
connected with War and Military Discipline, Book 1, Chapter I, Classics of International Law, Carnagie
Institute, Washington DC, 1912 at 16; Vattel argued that a sovereign need nobliigerules of war when
dealing with a rebellion, though he did state that t}
see the Law of Nations and the Principle of Natural Law at 25.

“This was also known a& Jitiheh Ager ifs tSetdatwep Dtoicltlr i tntee
creation of the United Nations; see aldoderhill v. Hernandez168 U.S. 250 (1897) in which the U.S.

Supreme Court held thaEvery sovereign state is bound to respect the independence ob#verygovereign,

and the court of one state will not sit in judgment on the acts of anotherrgpvme nt done wit hin it
Moir, 6Towards the Unificati opncit,pfl09 nternati onal Hum:
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especially regional and world powers. During the nineteenth century civil war was given a
different legal perspective into something resembling the mainstream of legal analysis,
mainly becausefdhe crumbling of older conceptions of legitimacy and realization by many
peoples in that period for their right to sdéfterminatior?.’”

Furthermore, in the nineteenth century a body of law on the recognition of belligerency was
devised by the internatiah community to deal with a new phenomenon called

6 i ns u r®Y €ehis catitide emerged in European law and practice manifesting itself
through the recognition that insurgent forces could be regardéel fastoentities as long as

they met certain conditis namely; control of a part of the territory of the host state as well
as discharging of the governmental functions; carrying out their military operation according
to the laws of war; and circumstances that make it necessary for third states to @ctysiti
belligerency’™

Thus under one condition the laws of war were applicable to internal armed conflicts in the
case of recognition of belligerency. It depended very much on the government facing a
rebellion on its territory and if that government waspared to unequivocally declare its
intention to observe the laws of war to the reB&&ut as long as the onus of recognition of
belligerency was firmly upon the central government, it had very little chance of being

granted®®® Nevertheless in traditiohdnternational law, an armed and violent challenge

7° On this point, AbiSaab states tha ithat period a dramatic change in international context mainly due to
stabilization of the global balance of power and the rise of positivist doctrine of the states both in municipal and
international law led to crystallization of the traditional separatf internal and international wars, however,

he points to the fact that the legal dichotomy between internal and international conflict was not observed as
rigorously in practice, he notes: fi 0 n e aftes Napatebnice numer
wars, of intervention by major European powers against democratic uprisings in Europe, not to speak of their
increasing interest in conflicts arising in different parts of the Ottoman Empire, and in thé&Eexipean

spheres of influencas a prelude to their formal colonization; or of the intervention of the United States in the

frequent internal upheayadls, | ®Cdmftli mt eAsmmeartfii caandaN o raC h aA b
6l nternational Di mensi onGO, Mdrtinusl Nijfmakf iPublishersj 88, pL 218fdr , UNE ¢
historical background see C. Finkel, 60smanbés Dream

Publishers, 2006.

90 The genesis of this doctrine could be traced to the Islamic law which took a lorig gtapdirection in the

Middle Ages, with its distinction betwedBughata nd ¢ or d i niawith Bughatreferiring &ol psrsons

who fought for some kind of doctrine or higher cause than mere personal enrichment; Generally see Marcel

Boi sar d,r oobGanb Itehei npf  uence of | sl am olnternaosat Jeurnalofpubl i ¢
Middle East Studiesvol. 11, 1980, pp. 429 O ; Majid Khaduri, o6War and Peace i
Book Exchange Ltd.,*ied., 2006, pp. 666, 7480; Khaled Abou ElFadl, Cambridge U.P1* ed., ' ed.,

2001, p. 32; Joel L. Kr a e mbsnmael OriénfapStudiadd (1983):,34/Rebel s and
®'G. 1 .A.D., Draper, O6Humani t ar bpaait, pL2d5yseaalsid. Lduterpaeht, n a | Ar 1
6recognition awbd,i nGaenb®dirtdi.dgosd ad. P .

%25ee B.R. Roth, 6Governmeht abwbl | @PIorhat/y Pin | nterne
%0n this point Cassese notes: fThe restsoraaintepmaeashach of
of interests between the oO6Lawful d government on the
mere bandits devoid of any international status) and rebels on the other side (eager to be internationally
legitimized) Third states may, and actually do, side with either party, according to their own political and
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which pitted NSAGs (insurgents) against the established government within a state was
divided into three different stages according to the scale and intensity of the conflict, bearing
different legal comsquences flowing from each namely; rebellion, insurgency and

belligerency’®*
3.5.2 The three tier hierarchy
3.5.2.1Non-application of the laws of war to situations of ebellion

Violence withina st at e i s | soboad as thereas suffecibne evidertt@inthe 6
police forces of the parent state will reduce the seditious party to respect the municipal legal
o r d%rintepnational law does not purport to grant protections to participants in
rebellions’®® Rebellions often revolved around single issue cors;enodern examples may
include Soviet food riots or Indian language riots, to name &Feln.such situations a local
rebellion 6warranted no acknowateidgriidnt evél
least one eminent international lawyer does ew#n consider rebellion as a category of
internal armed conflict®® Thus the attitude of international law towards rebellion was the
most straightforward compared to the other two categories, especially if the uprising by a
section of the population in tlehapeof rebellion was to be put down swiftly and effectively
through the operation of internal security forces. In this case the conflict remained as a purely
internal matter. As a result, the rebels were not granted any rights or protection under

internaional law?®° Furthermore, the established government would brand them as criminals

i deol ogi cal |l eanings, and this of course, further col
cit., p. 429.
%iH. Wi | son, LéwandteerUseatforoe byaNational Liberation Mome nt s 6, ,2%88 0r d U. P
pp. 2229.
L. Kotzsch, 6The Concept of War in Contemporary Hi st

6 |bid, pp. 236231.
¥ See R.W. Gomul kiab wawcGoyernirg | Aidt te OppasitionoGroups in Civil War:

Resurrecting the St aNesharRe#l3.o0f Bel ligerency6, 63
®Fral k, 6Janus Tormented: Th ep.titnpt ¥99. Higgins anlp acknowledges o f | n
insurgency and belligereny as forms of internal conflict. R. Higgi
6l nternational Regulations of Civil Wars, 169, p. 17C
99 Higgins only acknowledges insurgency and belligerency as forms of internal conflict. R. Higgins,

6l nternational Law and Civi l Conflicté, (ed.), Meivnt er nat
York U.P, 1*ed., 1972, p. 170.

MR, A. Fmuk, Todmented: The International Law of |Inte
StrifeboplcB5, Samxd,oz, et al ., 6éCommepmcit,prlg2l.on t he Addi t |
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undeserving any legal protection. This kind of attitude is still prevalent among many states
and legal scholars even till the early part of the tw4insy century?®*

It is worth noting that it was within the remit of traditional international law whether the third
states were to maintain normal relations with the aforementioned government and were also
permitted to lend it support in the suppression of the rebéllfo@n te other hand assisting

rebels by a third state was not permitted according to international law on the basis of
prohibition of intervention in the domestic affair of a state. On this crucial point Wilson states

t hat Obecause r eb endsnayhnatJegitimately bé asgisied byroutside t s ,
powers, traditional international law clearly favors the established government in the case of
rebellion, regardless of t h¥®Thearitesaeofrébelion whi c h
are rather vaguand could cover a variety of situations from instances of minor disturbances

including singleissue protests to a rapidly suppressed uprising.

3.5.2.2The concept of hsurgency

Insurgency on the other hand involves a more significant attack against thedegitirder
of a state, where the insurgents are sufficiently organized and capable of mounting a serious
challenge to the central governmétit.As with rebellion, traditional international law
provided no exact definition of insurgency. On this point Lgn#edt notes:
60Any attempt to play down <conditions of
misunderstanding. Recognition of insurgency creates a factual relation in that legal
rights and duties as between insurgents and outside states exists asstifay are

expressly conceded and agreed upon for reasons of convenience, of humanity or of
995

economic™interest. 0
“L'A. Cullen, o6th#tntCommatpitonafl Mamed Conflict in |nt
Cambridge U.P., 2010, p. 10.
“2According to Falk, o6éexternal help for the rebels co
government can deasnd that foreign states accept the inconvenience of domestic regulations designed to
suppress rebellion, such as c¢closing of ports or int
prevent domestic territory from being used as an organizingfbase hosti l e activities ov
internal war is a Orebellionbd, foreign states are f
incumbent, whereas the incumbent is entitled to impose domestic restrictions upon commerce aralienrmal
activity in order to suppress the rebellion. & Falk, ¢
cit., p. 198.
Wil son, 6l nternational Law and the opsiep.24f force by I

“R. P. Dhoikwiall iWar 6a&nd | nt e dndiant)iL, 818,atl225126 w6 (1 1971) 11
““Hersch Lauterpacht, dRevdq g rCiatmbdod7dipre7@0ntPer nati onal
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Thus it i s generally agreed wupon that recoc
relationd or i n ef f éactthat afcekisteace lofead mternak armhed o f t
conflict taking plac€?® Beyond that, according to Wilson there is little description of the
characteristics of the oO0factdé, she opines:
0There are no requirements for txterwmofdegr ece
control over the territory, the establishment of a qgasernmental authority, or the
conduct of operations in accordance with any humanitarian principles which would
indicate recognition of insurgency is appropriate. Indeed, the only critefion
recognition, if one Would call it that is
The upshot of this was that other states were left substantially free to determine the
consequence of this acknowledgeni&hfAn analysis of traditional international law leads us
to deduce that irorder for rebels to be elevated to the status of insurgency, they had to
occupy a considerable portion of the state in which the internal conflict is taking place.
Recognition of insurgency also constitutes a belief by a foreign power that the insurgents
should not be executed upon capttife.Some scholars of international law such as Higgins
and Greenspan have suggested that by confer
group, they are taken out of the domestic legal system and firmly ontotéhneaitonal law
forum. In their opinion, recognition of insurgency means that the rebels are no longer law
breakers but contestaraslaw.!°® Others such as Castren maintain that the status of
insurgency does not confer any rights or duties on the grougnapdhould still be subjected
to the domestic criminal law of the state concerf{&tHowever, Falk is of the opinion that
by granting a rebellious group the status of insurgency they would be provided with quasi
international | a w ascatch taludesignatibe provided éysintetnétiangl 6 €
law to allow states to determine the quantum of legal relations to be established with the
insurgents. It is an international acknowledgement of an internal war but it leaves each state
substantiallyfreed control the consequefes of this a
It is worth noting that recognition of insurgency does not extend beyond the territorial
borders of the state in question nor does it provide the rebels with any protection under

“®Cul l en, 6t hel rCoarcreatti apfcit|pldkr med 6,

“Wi | son, mdlntleamaarid the Use of forcepchp2fational Lib
¥Hi ggins, o6l nternati oop.aip. 168w and Civil Conflictéo,

M. Greenspan, O6Modern Law of L &edd19%9ap6R0ar ed, Uni ver si
100Higgins, 6l nternati onal oplciyw. add@O0Ci Girlee@GesphhicOMpdern L
op. cit.,p. 620.

WOlE  Cast r e nSuontal@inen TiédeaWdten(ide)sinki), 1966, p. 117.

23] k, 6the interneprtitgm®¥9. Law of Civil War 6,
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international l&v.*°® In effect, such recognition according to Castren means that
6acknowl edgement of the existence of an arn
government 6s capacity, at |l east temporarily,
overalltheparts of t he "HNeverthelass, the nineteentindury hesaldedl a
seachange in attitude of the international community towards civil wars culminating in the

devel opment of a Arecognition of belligerenc

3.5.2.3The recognition of kelligerency

The third category of civil conflict is recognition of belligerency that is much more
comprehensively dealt with in international law than those of insurgency and rebellion. This

is perhaps the only way in classical international law in whigbels could have been
considered as international legal persons, depending very much upon the attitude of other
subjects of international law, the sovereign stft®sThe distinction in international law

between insurgency and recognition of belligerenay been dealt with by the ITCY in the
TadicJurisdiction Decisioi®1 t noted that the 6édichotomy wa
and reflected the traditional configuration of the international community, based on the
coexistence of sovereign states mioidined to look after their own interest than community
concerns or hum%¥nitarian demands. 0

By the end of the nineteentlerdury, it gradually became commonplace to apply these rules
to internal armed conflicts of considerable proportions. Thereforegh&insurgents to be
recognized the conflict had to assume the attributes ofstage wars’® As a result, upon
recognition by the host state the insurgents were challenging militarily, not only as insurgents
but expressly as belligerents. In realitygeyhas an entity became assimilated as a state actor
with all the rights and obligations that flow from laws of international armed cotffiftin

the nineteenth century in the case of tBantissima Trinidad and the St. Sanddre

American Supreme Court fegred to recognition of belligerency by its government of a

W phokaCiiwai,| 6War & | ndpeaitnpp.t21950Klot zawdh, 6The Concept
Contemporary Histor gp.c,mpd233 nt ernati onal Lawb,

W4 Castren, o6Recodnmlillt43®(h968), p.44846.ur gencyd, 5
cassese, 61 nopedtrpalt4. onal Lawb,

1008 Tadic Case No. 1T94-1-AR72, para9® 6 ; Cul | en, 6 tlhnet eC onnact e pom eid,p. AName d 6 ,
14.

1997 bid, para 96.

Mcassese, 61l nopedtrpall4. onal Lawb,

W9 Ejbe H. Riedel, ©6Recognition of Insurgencyd |In R
I nternational Lawdé, Vol. |I-&¥; &teewal so, CAmsesepdam, , 20L
ct. , especially Chaptéeérgal &SObiBErctIsdt epmpat l@da
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condition of civil war between Spain and its colonies in Latin Améfittan the case of
Williams v Bruffy the Supreme Court set out the conditions of recognition of belligerency,
6when @n bemres retognized, and attains such proportions as to be able to put
formidable military force in the field, it is usual for the established government to concede to
it some bel i gerent rights. o
According to Lauterpacht it is permissible and possithllygatory to recognize a condition of
belligerency providing certain conditions of facts existed. They include: the existence of a
civil war beyond a mere civil disturbance accompanied by a state of general hostilities; the
seditious party enjoying paati military success to be capable of maintaining military
operation for considerable length of time; holding and forming an alternative administration
of a substanti al part of the stateds terri
population wittn the society; observance of the laws of war by the rebel forces and acting
under responsible commaftt? Lauterpacht also emphasizepon the crucial point that
without the latter requirements recognition of belligerency might be open to abuse for the
purpose of gratuitous manifestation of sympathy with the cause of the insufyfénts.
By the beginning of the twentieth century a view seemed to emerge that recognition of
belligerency by a foreign state must be explicit and formal, manifesting itself eitbegtha
declaration of neutrality or a specific pronouncement tadthéactostatus of the belligerents
amounting to the recognition of belligerency. In 1937, Robert Wilson stated:
The sound view seems to be that, given the de facto existence and posbgdsie
insurgents community of the physical and organizational attributes which would show
capacity to be responsible person, recognition of belligerency still implies in the words
of John Bassett Moore, Oa@inmmdntescitas makés an e
it incumbent upon neutral powers to define their relations to the cafiffict.
However, as far as NSAGs in the early twentieth century were concerned their legal status

had to be evaluated according to the degree of control they had ovenritoeyteand

M9As cited in R.R. Oglesby, 6Ilnternal War and the Sea
Wlys Supreme Court, Wi lliams v Bruffy (18Imefnptional96 US 1
Ar meop.&it.,p. 14.

W2 P. Oppenheim, 61l nternat {"ed, ddngmans Been, 1652, p. 249; R.Laut er
Hi ggi ns, 6l nternal War and international Law, in 3
Black & Richard A. Falk (ed..1 971, p. 89; Dietrich Schindler, O6State
6The New Humanitarian Law of Armed Conflictoé 3, Ant

Richard A. Falk, 6Janus Tor mentopdi,p.l9%e I nternational
1013) auterpacht, ibid
WU4R., Wil son, O6Recognition oAm.l nSsoucrogye ri86yt9%al p.did0B eArloicg.er e
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recognition by government§8®® As indicated earlier, international law traditionally did not
recognizerebels as legal entities unless they graduated to insurgency since insurgents enjoyed
international rights and obligations in relation to thetses that recognized them as having
such a statu¥'® Antonio Cassese opines that insurgents only needed to satisfy minimal
conditions to achieve such a status in which the rebels should prove that they are in effective
control of a certain part of thertgory and that the civil commotion has reached a certain

degree of intensity and duration, beyond the mere riots and sporadic acts of Vitience.
3.5.2.4State practice and recognition of klligerency

In practice, the occasions in which insurgents were grdve#igierent rights were very few

and far betweel’*® In occasional cases that some states may have observed the doctrine of
recognition of belligerency mostly done out of gaterest and practical purposes than
adhering to international lai¥'® Consequentlyattempts made by international lawyers to
make observance of recognition of belligerency compulsory for governments came to no
avail °*° Even the theory of recognition of insurgency that developed later with the same
purpose, imposing certain responsiigkt upon states to apply certain rules of the laws of war

to internal armed conflict, did not have much sucé¢&s.

Nonetheless, from the political point of view it could be argued that the abovementioned
rules were devised mainly to protect the commeiniarests of third states; namely the great
European powers such as France and Great Britain. Existergecioil war more often
affects the commercial interest of the third state and may also affect the personal and property
rights of the third state @tens who happened to be in the afflicted df&aFalk notes that

6in a state system, governments have a mut u:

W A, Wilson, é6lnternational Law and t hop.ciUs. 84. of For ¢
Seeal so R. Jennings, and A. Watt s, ( e"ded.) VoldlOgam B nhei mo s
Longman, London, 1996, pp. 1&B.

R Mushkat, O6Who May Wage War? An ABExaminadti dmtadfi dn
97 (1987), p109.

Ycassese, 61l nbpeaitrRa06,pb2s.al Lawo,

Y8Castren, aQitp.i39. War 6,

1019 5ee for example the recognition of US of Spanish colonies in their war of independence (1815); or in the
Greek War of I ndependence by Great Broptct,ipnil7 Moir, o6THh
Y20cyul 1 en, 6t helnt@matvcabAmee dapfcit.,pl @h

2y M. Lootsteen, o6the Concept ofMiBeglLdwiRgvewpe s y i
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bias of the system against revolutionary challenges is a logical expression of the basic idea of
sovereign states exercist g exclusive contro
However, Castren cites other ulterior motives on the part of the sovereign states for the
devel opment of the said doctrine. He notes
interveningin insurrections and civil wars, states often concluded treaties according to which
no assistance should be given to the insurgents should internal disturbances occur in the
territory 8%O0OnehiscracalrdevelapmentyRoseémary Asab opines hat 6 f
such a recognition emanated from the estaptgiovernment it entailed the application of
thejus in belloin its entirety to its relation with the rebels; if it emanated from third parties it
enabled them to require to be t¥eated as neu
But she maintains that this was a purely discretionari’&®ecognition of belligerencyas
only granted once there had been substantial successes in the conflict on the part of the
rebels, such as occupying a considerable part of the territory of the host state. Therefore, the
parties would assert belligerent rights on par with an intemmalticonflict'°>’ This approach
was confirmed by the Institute of International Law in 1900 through the adoption of a
resolution on rights and duties of foreign states in case of insurrection. The resolution stated
that recognition of belligerency should gride granted by third parties once the rebel forces
were in possession of certain part of the national terriffiHowever, such instances were
very few and far between. This was very much reflected by the state practice at the time, as
Neff notes:
In this area, the inheritance of nineteenth century remained very much in evidence,
most notably in the retention of the traditional bias in favour of established
governments and against insurgents. Recognition of belligerency and of insurgency
were little in evidlence, at least on the surface; but it was likely that they were merely

sleeping and not dea?®

“BRichard A. Fal WeséPhaliatamnd! £haot er Conceptions of

Falk & Black (eds. ), 06The Future of the Internationa
1969, pp 3270.

2%castren, dQit,p8Il War 6,
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1991. p. 218

1026 pig.
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Cambridge U.R.1977, p. 257
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It is worth noting that recognition of belligerency by third parties did not bind the
government of the state concerned. In regard to such situationgsMibithe opinion that it
imposed no duty on the established government to recognize the belligerents and that
widespread recognition by foreign states undoubtedly influenced the host state to follow suit
t00.1030

In relation to this, Gasser claims that thst case of recognition of belligerency granted by a

parent state to insurgents, operating within its borders, was in the Boer War in®*t902.
Although this trend was largely welcomed by states, it resulted in a legal vacuum of any
international regulatio for internal armed conflic®®? Nowadays, it is claimed that these
recognitionof regimesthat formed the essential pillars of the application of the laws of war to
internal armed conflict are no longer applicable in modern international lavaaaredbeen

replaced by compulsory rule$ biL that apply once the intensity of the conflict has reached

a certain levet®3|t is argued that thiapproach adopted by modern international law is very
muchthereflection of the obsolete nature of such recognition regiffi*

Detter is of the opinion that the rules of recognition of belligerency in regaftetlaws of

armed conflct havenow been dabandoned?d, mai nly due t
government of a sovereign state would recognize the belligerencyebébmovement on its

territory since it would be in direct challenge to its political legitimacy and territorial
integrity 1%

To summarize, according to classical international law rebels, insurgents and belligerents
were the main categories of NSAGs whiwere positioned according to degrees of control
over certain territory and recognition of belligerency by states. Rebels were considered to
have rights under international law only once they had upgraded to insurgency, which in turn
they would have obligtions with regard to those states that recognized them as having such a
status. But even in regard to insurgents, there was no unanimity amongst international
lawyers on this legal status as there was no accurate legal definition in international law. But

only when insurgents were recognized expressly by the host state as belligerents, did they

10 Moir, 6The Historical Devel opmen tintemationalhenedAppl i c a
Conflict ICL3379998® p.341.47

lyp. Gasser, 6lnternational Humanitarian Lawédé, in H
Cross and Red Crescent Movement (Haupt, 1993), p. 491 at 559.
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03B Abi-Saab, O6Humanitarian Law and | nter naplcit,f@Hf | ict s:
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becomale factostate actors with all the rights and obligations. But in reality such recognition

almost never occurred. Recognition of belligerency and insurgemwrited from the

nineteenth century were not completely dead but very much pushed to the background.
However, they would find a new utility and some relevance in the twestycentury.

Another contributory factor to the contemporary disuse¢hefrecaynition of belligerency
doctrine was the outl awry of war and the wuse

the Geneva Conventions of 1948°

3.6 Humanization of the law of war: a modern gproach

Until the second half of the twentieth centuthe violence within states and acts of sovereign

leaders remained outside the scope of international law, not even customary international law
was applicablé®®’
conflicts such as th8panishcivil war of 19361939°*the Greek Civil war of 194899

and the Chinese civil war of 1948 **°took place with more regularity. As a result, causing

This was in spite of the fact that in the twentieth century major internal

so much suffering worldwide and in such conflicts humanitarianism was least retfdtded.
The beginning of the twentieth century also witnessed efforts biptdational Committee

of Red CrossICRC) to devise some international regulation applicable to internal armed
conflicts}?*?In the intervening yeatsetween the two Hague Conventofi899 &1907) and

the 1949 Geneva Conventiorthe 1929 Geneva Conventisnwerethe only codification

1%cul | en, ephaf Noml rCtoemrcnat i onalop.Ait,méld Conflictod,
137g0lisnotes thai i n ef fect, dictators and despots were free
their own borders, with no other state to interfere G. D. Sol i s, fofflicte Inteenational o f Ar me

Humanitarian Law itWa r 0 , Cambri2dd® , UpP. 97; see also R.rA.déral k,
Princeton U.R.1968, pp. 1094.56.

8The Spanish Civil War was also an exaWapwhehtaok a FfApr
place between mid936 and early 1939, was the bloodiesixy warin the history of the twentieth century in
Europe. G. R. Esenwei n, 6The Spanish Civil War: A Mod:
0The Spani sild Rab el IniaoForeignaffairs68 ¥6861937 5
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attempt that due to lack of consensus between major powers did not receive universal
approval’®? The shortcomings of the Geneva Conventions of 1929 expos#tk fecond
World War prompted the international community to adopt four new Conventions for the
protection of the victims of war in 194&*

It is worth noting that a few months prior to the adoption of 11649 Geneva Conventions
another important step tideen taken by the international community by the adoption of the
Universal Declaration of Human Rights in 1948 by the U.N. General Asséffiblyence a

clear indication by the international community that international legal regulations were no
longer onlyconcerned with intestate relations; this was a clear signal that it was now also
concerned with the internal order of states't.

In the aftermath of the Second World War and the formation of the United Nations, the
InternationalMilitary Tribunal in Nuremburgand the Nuremberg principles, did the act of
state doctrine eventually lost its ver\’&’ Hence, the international community deemed it
necessary to deal with this mode of armed confiittand this deficiency was eventually
remedied by the addph o the Geneva Conventions d2 August 1949%*° Most important

of all to this study Common Article 3 to all the Geneva Conventions in which the respect for

basic standasdof humanity in norinternational armed conflict and especially protection of

1043 Convention for Amelioration of the Condition of the Wounded and Sick in Armies in the Field 1929;
Convention Relative to the Treat ment of Prisoners of

Armed confl i ct: Personal and Materi al Fields of Applic
10441t should be emphasised that the four Geneva conventions were very much reflected and based upon the
atrocities committed by the Axis Powers during twurse of the World War 1IG. | . A. D. Draper,
Enforcement of the Geneva Conventi ons ReoUdeiddsau@deand t h
| 6Academi e de dr oi tvolime 164,978t i on a l de | a haye

145G A, res. 217A (lll), U.N. Doc A/810 at 71 (1948); text available at: http://www.un.org/en/documents/udhr/
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1947 This also reflected a trend in codification of international law in the aftermath of World Wear &n
analysis of this phenomenon, see R. Wol f r um, 6l ntrod

International Law in TreatMa ki n g 6, riBgeryr 2005n p. 1.8.§.Yearbook of International Law
Commission1950, vol. Il, p. 374.

19481 the words of Higgins:

ilt has | ong been recognized that an internal war may
therefore sought to prade some guidance on what relations other nations may pursue with both the government

and the rebels. Equally, international law has long had an interest in promoting minimum standards in the
conduct of hostilities; and in recent years it has come to adkdged that at least some of the rules devised

must apply to internal, JHiggnsywdInlt easnatto oinmtl e lLmpvt iamrda ICi
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civilians in such situations was enshrin@d Significantly, according to the said
conventions, IHL provisions were compulsory irrespective of which padiddd to resort to
force, the @nvention also confirmed the autonomy and distinctiojusfadbellumandjus
in bello.**>*

International human rights law (IHRL) has played an important role since its introduction
into international discoursen the aftermath of the World War II. It is basically concerned
with the relationship between states, their own nationats aien nationals under their
jurisdiction®®? It has to be emphasised that IHRL is now an integral part of the fabric of
international law and relations for the common welfare of humanity and represents common
values that no state can deny its citizens éwaime of armed conflict’®® The origins of the
modern human rights law can be traced to the visionaries of the enlightenment who sought a
more just relationship between the state and its citiZéh®rior to this human rights had

been granted to individuslthrough bill of rights, constitutional law or in very rare cases
international treaty instruments for protection of minorities following the First World War, a
subject of national law until the end of the Second World"¥ain order to supervise and
contol states, IHRL has also been developed in the shape of different levels of regional and
universal schemes of the worf?® The first international instrument to deal specifically with

the issue of human rights standards applicable globally was the Uhibaslaration of
Human Rights (UDHR), adopted by the UN General Assembly in 1848he declaration

has been supplemented in 1966 by two specific tredtresinternational Covenant on

1050 For the history of the various attempts undertaken by the ICRC to reform the international humanitarian
l aws of civil war see B94Be@&st (MpouEedcesin®. Law Sinc
1051 £ Bugnion,Jus ad Bellum and Jus in Belmd Nonlinterrational Armed conflictYIHL, Vol. 6, 2003, pp.
1676198, p. 173.
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Economic, Social and Cultural Rights (ICES&®&jand the International @enant on Civil

and Political Rights (ICCPRYf>° Subsequently, these instruments have been supplemented
by four regional treatie®®°

In the aftermath of the creation of the UN the interrelation between IHLHRO was rather
nonexistent. This was in the g of the fact that the UN in particular was reluctant to
include matters concerning the lawsagdr (IHL) in its agenda, as it has been noticed it could
have undermined the force jofs contra bellumas well as compromising the impartiality of

the UN as aruly world body to maintain peac¢®* In contrast, Schindler is of the opinion

that in spite of the UN exerting a considerable amount of pressure upon the outcome of the
diplomatic conference the influence of UDHR left an impront the 1949 Geneva
Convenions. h his opinion the inclusion of Common Article 3 by the diplomatic conference
constitutes a human rights provision since it aims to regulate the relationship between the
state and its nationals in times of Foternational armed confli¢f®? Some scholars state

t hat , 0t he greatest departure made by the
manifesto of human rights for civilians during armed conflistthe Fourth Convention
relatedt o t he pr ot e ¢’ DaswaldRetk alsoi not® thak taenvellingness to
regulate internal armed conflicts by tre#ay arose when IHRL came into being and became

central to t®%& UN6s approach.

1958 Annex to U.N.G.A. Res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966), 933
U.N.T.S. 3, entered into force Jan. 3, 1976.

1959 Annex to U.N.G.A. Res. 2200A (XXI), 21 U.N. GAOR (Supp. Vo. 16) at 52, IDbdk. A/6316 (Dec. 16,

1966), 999 U.N.T.S. 171, entered into force Mar. 23 1976.

1980 The European Convention for Protection of Human Rights and Fundamental Freedom (ECHR), Rome, 4
November 1950, in force 3 September 1953, 213 UNTS 222. The ECHR has subigdmpeansupplemented

by twelve protocols; The European Social Charter (ESC), Turin, 18 October, in force 26 February 1965, ETS

No. 35; The American Convention on Human Rights (ACHR), San Jose, 22 November 1969, in force 18 July
1978, 9ILM 673 (1970). TheACHR has been supplemented by the San Salvador Additional Protocol on
Economic, Social and Cultural Rights, 14 November 1988, in force 16 November 1989 2861 (1989);

The African Charter of Human and Peofprte@k@ctoliei 1§86t s ( ACH
211LM 59 (1982).

kol b highlights the fact that the UDHR 6completely
armed conflict, while at the same time human rights were scarcely mentioned during the drafting9aBthe 1
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Law of War 6, Tr an"ed.al®99,pma36,448ubl i shers, 2
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3.7 Article 3 Common to the four Geneva Conventions of 1949

3.7.1The drafting history of Common Article 3

In reality, Common Article 3 often referred to as a Geneva Convention in mintattmes
the outcome of extensive negotiations and compromise at the adoptithe Gfeneva
Conventions in regard to nenternational conflicts which features inobaof the four
conventions?® The final draft of Common Article 3 is far less ambitious than the rules
adopted by the Stockholm Red Cross Conference of 1848.is a weltknown fad¢ that
initially the ICRC had intended to adopt a common definition for atmenflict but could
not reach a formula acceptable to the majority of statddn the Draft conventions for the
Protection of War Victimsthe ICRCsubmitted the following paragraph to the Seventeenth
Red Cross Conference which would have featured adotimh paragraph of Common
Article 2. It says:
ol n all cases of armed conflict which are
cases of civil war, colonial conflicts, or wars of religion, which may occur in the
territory of one or more of High Conttaieg Parties, the implementing of the
principles of the present Convention shall be obligatory on each of the
adversaries. The application of Convention in these circumstances shall in no way
depend on the legal status of the parties to the conflict aichstve no effect on
that %t atus. o

1985 For exampleProsecutor v. Kayishema and Ruzindal@TR-96-1-A, Trial Judgment (1 June 2001), para.

165; also Pictet, Commentary, IV Geneva Conventign cit, at 34.

%1t has been desaowviemédoad ar 6msnia 6c o dhedonrtGereva wi t hi r
Conventions of 1949, for example, comprise a total of 429 articles. Only one, Common Article 3, is not
specifically concerned with international armed conflict, see Jean Réttat, 6 Co mment ary on t he

Conventions of 12 August 1946, Vol ume || |, | CRC: Geneva, 1958, at 4
Suter, O6An I nternati oopadt,pl8aw of Guerrilla Warfarebo,
EFor the legislative history of Article 3, see ORepc¢
Red Cross Societies for the study of the Conventions and of various problems relative to the Red Cross, Geneva,
Juy-August, 19466 ( Ge n €y, #3G71 andCIRE;Refdo dnthe warkpof thelCénference of

Government Experts for study of the @oent i ons for the Protection of war
(Geneva, ICRC 1947) pp-8 103 and 272; XVIith International Conference of the Red Cross, Stockholm,

August 1948, Draft Revised or New Conventions for the Protection of War Victims, DodlaNGeneva,

ICRC 1948) pp. %, 3536, 5354 and 156157.

19%8 praft Convention for the Protection of War Victims submitted to the XVIIith I.C.R.C. Conference at
Stockholm.

1089 pictet, ICRC Commentary Ilgp. cit, p. 33.
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Indeed, by adopting this extra paragraph the entirety of the Geneva Conventions would have
been applicable to all internal armed conflt within the Joint Committee charged with
evaluating the common artiglevo schols of thought existed. On the one hand, there was a

group of statethat rejected the draft in this form fearing that it gave belligerent status to any
insurgents who may be no more than a small group of rebels and it failed to adequately
protect the rigts of states at the expense of individual rigife.On the other, there was

another group of states that believed, the draft article would ensure its humanitarian purpose

and would not prevent a legitimate government from taking measures under its own penal

law to curb acts considered illegal, dangerous to the order and security of tH&"shgamy

states including mostly newly independent S
amount to [a] mandatory and &0 The maptitya r ecoc
sovereign states were reluctant to abandon the legal distinction between international and
nortrinternational conflictsthe very corner stone of IHL. The diplomatic conference rejected

the paragraph on the basis that it would undermine the sguepeérogative of staté&’*
Nonetheless, it serves as a reminder of what the drafters of the convention intended to
achieve, but as Cullen notes the support for such an approach could never be successful
because of its impact on state sovereighf.

A

372 Thesbbsti tution of 6armed conflictod fo

The adoption of Common Article 3 altered the way internal armed conflict was viewed and
dealt with by state practice in traditional international 14#®By adoption of this provision
recognition of armed conflict byhe established government or a third state became
obsolete’®”’” The recognition procedures were replaced by compulsory rules of IHL that

started applying as soon as the hostilities reached a certain threshold and the conditions for

1070 pictet, ICRC Commentary Ilgp. cit., p. 31.

1971 1ncluding Australia, Canada, China, France, Greece, Italy, Spain, the United Kingdom and the United States,
Moir, O6The Law of loptitep.2dal Ar med Conflict 6,

19721ncluding Denmark, Hungary, Mexico, Norway, Romania and USSR, M.

19731CRC Commentary lllpp. cit, pp. 3233.

WG Abi-Saab, o6Conf-l htesnatfi manaNonCharactero6, in 6lntern
Lawd, UNESCO, Martinus Nijhoff Publishers, 1988, p. 2
WeCcullen, 6The-l@Gorceamti ohaNomr med Confl i cop.dithp. | nt er ne
89.

©Y7%cul 1l en, 6t hel nctoenrcneapt tp.atbfp.[2N.0l na w6 ,

W7D, Schindler, o¢Different Types ofonAemeéd o@enfalnidc tPs o

Recueil Des Courd/ol. 163(2), 1979, 12159, pp. 145146.
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applicability of IHL hadbeen fulfiled’®®Fur t her more, the term 6arn
instead of owar 6 in the Geneva Conventions
application of the IHL and in doing so to avoid any confusion over the legal definition of
war®”® During the time of drafting of the Geneva Conventions thees confusion
surrounding the | egal meaning of o6armed conf
the Hague Regulations of 1899 and 1907, but not in the framework of a substantiviemrovis
relating to the field of applican regarding either instrumeHf° It has been suggested that

the teadn cdanfm i ct 6 valtess ofetimepGereyaeCdnventipns tb avoid
complications of recognition not only in relation to civil war, but aleorelation to
international armed confli¢f®!

The ICRC Commentary on the first Geneva Convention also focused on the ambiguous

meaning of armed conflict:

6lt remains to ascertain what i s meant by
much more gerrea | expression for the word o&6dwar o6
al most endlessly about the | egal definiti

when it commits a hostile act against another state, that it is not making war, but

merely engaging in a pokcaction, or acting in legitimate seléfence. The

rys

expression 6armed cof® I icté makes this |e
3.7.3 The intended £ope of Common Atrticle 3
The scope of application of Article 3 is def

internatonh character. 6 I n spite of | ack of unart
settled on a watered down version of the Article which established minimum humanitarian

protections applicable in Aarmed confhei cts
©W8As noted by Roberts and Guelff, 6[t]he |l aws of war
regarded as applicable in a civil war if the government of the stawhich an insurrection existed, or a third

stat e, chose to recognize the belligerent status of
application. In addition, absent recognition of belligerency, there were instances in which thes laeatesd by
parties in civil war , or third parties, bei nap. appl i ¢
cit. pp. 481; A. Cl apham, 6SH uamaen ARCitgohrtss | OWHRRIGyaft iiocnts S
88, no. 863pp. cit, p. 492.

©cull en, 6Thel noarc e tdpwif, p.R70Ina wo ,

1080 5ee J. BrowsS ¢ 0 The Procéedings of the Hague Peace Conference: Translations of the Official Texts
vols. 1-5, Oxford U.P, 192021.

eyl l en, 6The-InGroad om@mi dcfawlonp. 21

1982 pictet (ed.), Commentary |, p. 32.
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territory of one of the High ContractingaR t °®&The insurgents and the government
forces ali ke were required to rsefinematonalias a
humanitarian law contained in the aforementioned Arfitéln addition, it prohibits certain
acts including murder, torture, and i nhuman
active part i ®hComnioe Artitle 3 is tohsidéréd e sndjor step forward by
providing minimum humanitarian standards towards ptmemf persons taking no active
part in the hostilities but does not provide any provisions for conduct of hostilities or means
and methods of warfar€®® Article 3, Common to all Geneva Conventions, 1949 provides:
In the case of armed conflict not of amdrnational character occurring in the
territory of one of the High Contracting Parties, each Party to the conflict shall be
bound to apply, at a minimum, the following provisions:
1. Persons taking no active part in the hostilities, including membeasTed
forces who have | aid down their arms and
sickness, wounds, detention, or any other cause, shall in all circumstances be
treated humanely, without any adverse distinction founded on race, colour,
religion or faith, sexbirth or wealth, or any other similar criteria.
To this end, the following acts are and shall remain prohibited at any time and in
any place whatsoever with respect to the abroeationed persons:
(a) violence to life and person, in particular murder of katids, mutilation, cruel
treatment and torture;
(b) taking of hostages;
(c) outrages upon personal dignity, in particular humiliating and degrading treatment;
(d) the passing of sentences and carrying out of executions without previous
judgement pronounced by a reguy constituted court affording all the judicial
guarantees wbh are recognised as indispebigaby civilised people.
2. The wounded and sick shall be collected and cared for.
An impartial humanitarian body, such as the International Committee of the Red
Cross may offer services to the Parties to the conflict. The Parties to the conflict

c, sSmith, 6Common Article 3 of the Geneva Convent
Humani t ar ilssael Ldaw&Revi@vi6B 2005, p. 169.

see D.A. Elder, 6Thf Gommomi Anli BlackgobunhHeoGeneva
Case Western Reserve Journal of InternationalBaw 1979; G. | . A. D. Draper, O6Huma
Armed Con®Gad.i cd s 6l nt1X83 1983, po a6A2. L.

1985 For example see, Tom Rar , o6 Humanitarian Law and Armed Conf |l
I nternational Oplumeé.ReV&7¢1®#fL). i ct 6, 71

% Generally see V.S. Shasthri, 61 nt eintemnatiorialoAtraed Hu man
Conflictéd, in o0l nternati on al -NékisRublicatidn,22000,pm2@B& w: An Ant
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shall further endeavour to bring into force, by means of special agreement, all or

part of he other provisions of the present Convention. The application of the

proceeding provisions shall not affect the legal status of the Parties to the conflict.
It is generally accepted that lewtensity disturbances and tensions are excluded from the
ambitof common Article 3 of the Geneva Conventidff€ Bond notes, if all Article 3 does is
to i mpose 6a few essenti al rules which [a ¢
laws, even when dealing with common criminals, then one might wonder why sp man
scholars have praised the Article ™nd so man
The Atrticle also stipulates that in the absence of a specific body to administer and supervise
the statesd compliance with Conwiegasantonestc| e 2
broker to the parties of the conflict, but states are under no obligation to accept the offer of
the servicé®® In practice, state partieend to be very specific about the service and
assistance of ICRE® Nonetheless, in the vast majgriof cases states parties rejected
| CRCb6s assistance maintaining that the said

under the domestic jurisdiction of the stH#t¥.

3.7.4 The binding nature of Common Article 3upon dates & NSAGs

Common Article 3 st out clearly who is bound by its provisionst is to be observed by
6each party * o Contmen ActiolenIf of th&949&eneva Conventionshe

high contracting parties agree to respect and ensure respect for instruments established by the
conventions in all circumstances. Some observers have stated that by adoption of this

provision the high contracting parties are stripped of the possibility of using arguments based

'see P. Kooijmans, 61 n Were &rhda d®iwi ialn dS threitfwede,n iCi vG Hur
Conflict Challenges Ahead: Essays in Honor of Frits Kalshoven, edited by Delissen and Tanja, Dordrecht:
Nijhoff, 1%'ed., 1991.

83 E. Bond, o6lnternal conflict I19HY48DenveriLi263et230; of t he
however, in contrasGreenwood notes that a single sentehdet he wounded and sick shal
c ar e di deasrwith the work that in the case of international conflicts were achieved by two entire
ConventionsC. Gr eenwood, o6élnternational Humani tarian Law (
Commemoration of the Firsopco®2e Peace Conference 189
1989 The presence of the ICRC does not automatically mean that the parties are comfilyidgticle 3,

according to Cho, by accepting the offer of | CRC se
enjoying the putative benefits of violations©od; S. Clt
Conflictsé, iPsityDf Carhbadge, 5996, pUIB.i v e

Y9Farer, O6Humanitarian Law and Armed Conflicts: Towar
ArmedC o n f lop. @ttpp.37-39.

Ylshasthri, 6l nternati on al -intdroatiomal Armealroina rlop. lag pd21Re | at i ng
2Moir, 6the Law of opndtegrsa.al Armed Conflictéo,
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on legality of use of force to be released from their obligations undeB@t°®* Moreover,
Common Atrticle 2 states that the conventions apply to all cases of declared war or of any
other armed conflict which may arise between two or more high contracting parties, @ven if
state of war is not recognized by one of them. Thergfoggrohibits states from using the
excuse of being vion of aggression to justify thenefusal from applying IHL to conflicts
which NSAGs are engaged. Nevertheless, the most significant characteristic contained in
Common Article 2 is the notion of powehich directly deals with NSAGs. It states:
€ Although one of t he power s I n conflic
Conventions, the powers who are parties thereto shall remain bound by it in their
mutual relations. They shall furthermore be bim the Convention in relatioto the
said power, if the | atter accepts and appl
Therefore, theConventions would applthe moment any NSAG attains the status of having
t he | abel of Apower O att achehd framers of the wi t hi
Conventions®* The attempt to bind NSAGs involved in the conflict in light of the fact that
they are not party to the Conventions poses a major obstacle. In thd 9B7Diplomatic
Conference, the representative of Belgium stated thatn@omArticle 3 was binding upon
Oboth states samder Al dlvas meam taevélap and supmement |
the said Article’®®® Also Cassese is of the opinion that the binding nature of Common Article
3 upon i nsur ge ¥ Kalshoven notesnithi tise patidleepdedents a peculiar
problem in that armed opposition groups (NSAGs) who are not signatory to the Conventions
may use that fact as an argument to deny any obligation to apply the article. He argues that by
encouraging armedpposition groups to adhere to Article 3 provisions it is likely to entalil
i mprovement of their &éi maged, not only in tF
at larget®®” The most commonly advaed legal justificatioris the doctrine of legislate
justification°®® According to which the insurgents are bound by provisions of Article 3 on
the basis t hat t he par ent state has rati fi
indications that state practi c alsods thairebels t hat
€6 and as a result O N e ocpainn i potw itheuekteristdat hes t at e

" Hasthri, 6l nternational -iHutmarmn & tair d raanl op. Gty & | @Qd i fnlgi d t
%A P. Ruben, 6The StatusnebnRéebekIELQUIRIFAP.B8ME1Geneva
®g5ee Moir, 6The | aw odpci,p62ernal Armed Conflicto,

%A Cassese, 6The Status of Rebedstb®&ndeti ohal 187 he &Ge

301CLQ 416 1981, p. 424.

97F Kalsoven & L. Zegveld, ©6éConstraints on the Waging
Humani tarian Lawb, | CRC (Geneva), 1st ed., 2001.
8Moir, 6The Law of lomtiter.58al Ar med Conflicto,
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oratification of Article 3 of the Geneva
b o u A’ This approach has attracted broad accegt@mong scholard® although some
remain sceptical such as Moir who describes this argument as politically untétfable.
Nevertheless, it has been suggested that not only do the insurgents havelyovatdmthe
requirement ofArticle 3 through certain aount of organization, but also a certain degree of
possession of national territory.o@trol of territory also featured quite prominently in the
criteria suggested at the Diplomatic Conference, almost thirty years béfddgional
Protocol 1l which wentone step further to list territorial control in Article 1 of the said
instrument as a precondition for its applicattd?f. It has to be emphasized that territorial
control would strengthen the case for claiming that an Article 3 conflict was in progress.
However, this is not to say that Common Article 3 would not apply if the insurgentstdo no
have effective control opart of the territory of the state. As Bond concludes, the lack of

territorial control, however, neschot necessariljo pr e ¢ | u d e s dpplitatiod?e 3 6

Another important factor in regard to Article 3 is whether the central government resorts to
using the regular army in order to control the situation. On the face of it, Moir deduces that it
seems perfectly sensibiet he very teoemml|l barmedoul d easi

|y

implying that the miltary e i nvol ved 1in active opbheration

organization and territorial control aspects are strongly reminiscent of the traditional doctrine
of recognition of belligerengyin that where situations existed meeting those requirements,
states would previously have considered a grant of belligerency to the insurgeit'farty.

The next question that arises is how would the recognition of belligeremzgct on the
application of Article 3? It should also be remembered that upon the recognition of

belligerency by a state, the entjus in bellocomes into operatiolt® Therefore, the conflict

"9cassese, 06Stop tiyms 430, fn. 3Rjeding b letter, from Bothe.

HOF| der, 6The Historical Background of Copntin@rs5Articl e

Greenspan, 06The Modeopncitlpas2B. of Land Warfarebo,

HiMoir, 6The Law of lop titep BaGassdse aise @made aydalyiurcdndnced of its
merit, CasseseoppoitPtddr us of Rebel sb,

H2pr aper, 6The Geneva OGdhMReueldeoCos83.0f 19496 (1965
H3Bond, 6l nternal conflict and Article 3 of the Geneyv
"Moir, 6The Law of loptiteg38al Armed Conflictéo,

105t js worth noting that during the negotiations the USA and Greece advanced the idea of applicability of
common Aricle 3 conditional on a prior recognition of belligerency by the incumbent government or

alternatively by the Security Council; El der , 6The

Conventi oop.cid,fp.42949606,
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